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7,  1914. 

EAGLE  CLIFF  FISHING  CO.  v.  McGOWAN.* 

(137  Pac.  7«6.) 

Oonrts — ^Federal  and  State  Courts — Ooncnrrent  Jurisdiction. 

1.  When  either  a  state  or  federal  court  first  secures  concurrent 
jurisdiction  of  a  cause,  the  other  cannot  interfere  with  or  control  the 
process  of  the  first,  and  any  attempt  to  do  so  before  a  final  decision 
is  reached  is  void. 

[As  to  conflicts  of  courts  of  concurrent  jurisdiction,  see  note  in 
29  Am.  St.  Rep.  310.  As  to  right  to  control  action  as  between 
two  courts  of  concurrent  jurisdiction,  see  note  in  Ann.  Cas.  1912A, 
150.] 

Judgment — Condngiyeness — ^Identity  of  Subject  Mattor. 

2.  A  decree  of  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Washington  determining  that  defendants,  under 
a  license  from  the  fish  commissioner  of  Washington,  had  the  exclusive 
right  to  maintain  at  places  specified  set  nets  for  salmon  until  March 
31,  1912,  does  not  bar  a  suit  in  Oregon,  after  the  date  named,  to  enjoin 
obstructions  of  fishing  rights  at  the  same  places  under  the  laws  of 
Oregon;  the  proper  court  having  meantime  decided  that  the  boundary 
was  so  located  as  to  include  the  places  in  question  in  Oregon,  instead 
of  Washington. 

Courts — Jurisdiction — ^Determination — Allegations  In  Pleadings. 

3.  The  authority  of  a  court  to  hear  and  determine  a  cause  depends 
upon  the  allegations  of  the  initiatory  pleading,  and  not  upon  the  facts, 

^-^■—         < 

*0n  the  question  of  the  title  to  land  under  water,  see  note  in  42 
L.  R.  A.  161.  And  for  the  right  of  the  state  to  grant  tidelands,  see 
note  in  22  L.  R.  A.  (N.  S.)  337. 

As  to  the  right  of  a  riparian  owner  on  tidal  or  navigable  waters  to 
exclusive  fishery,  see  note  in  31  L.  R.  A.  (N.  S.)  396.  REroRTEB. 
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and  an  error  in  determining  the  jurisdiction  does  not  usually  render 
the  judgment  void,  but  voidable  only. 

Navigable  Waters — ^Riparian  Biglit»— Access  to  Water. 

4.  As  an  incident  to  the  lawful  occupation  of  lands,  one  border  of 
which  is  the  low-water  line  of  the  Columbia  Biver,  the  occupant  has 
the  private  right  of  access  at  the  sites  occupied  to  and  from  the  stream. 

[As  to  waters  as  boundaries,  see  note  in  10  Am.  Dee.  385.  As 
to  nature  of  riparian  rights  and  lands  to  which  they  attach,  see 
note  in  Ann.  Cas.  1913E,  709.] 

Navigable  Waters — OwnersUp  of  Bed— Extent. 

5.  The  margin  of  Oregon's  ownership  of  the  bed  of  a  navigable 
stream  is  the  line  of  ordinary  high  water,  and  the  state  may  convey 
the  part  between  ordinary  high  and  low  water  to  the  exclusion  of  the 
riparian  rights  of  the  upland  owner. 

Fish — ^Exclusive  Bights — ^OwBers  of  Tidalands. 

6.  A  tideland  owner  on  a  navigable  stream  has  the  exclusive  right 
to  draw  a  seine  on  his  own  land;  but  he  cannot  exercise  any  pre- 
rogative in  the  manner  of  catching  the  fish  differing  from  that  which 
may  be  legally  asserted  by  every  other  citizen  of  the  state. 

[As  to  power  of  states  to  regulate  taking  of  fish  in  tidewatersi 
see  note  in  23  Am.  St.  Bep.  837.] 

Monopolies — ^Exdnslye  Bights— Injunctloa. 

7.  Under  Sections  5272,  5283,  5294,  5298,  5303,  5304,  L.  O.  L.,  pro- 
viding for  licenses  for  fishing  salmon,  the  fees  for  licenses  to  be  placed 
in  a  hatchery  fund,  and  the  place  of  operation  under  a  license  to  be 
designated  by  the  number  of  the  license  placed  on  the  bank  of  the 
river,  or  on  a  buoy,  the  maintenance  in  a  river,  under  a  license,  of 
rocks  to  which  buoys  are  attaehed,  a  cable  to  which  a  boat  may  be 
fastened  for  fishing  operations,  and  other  appliances,  tend  to  create 
an  exclusive  right  of  fishing,  and  are  properly  enjoined. 

Monopolies— Ezcluslye  Bight  of  Fishery. 

8.  An  exclusive  right  of  fishing  in  a  navigable  stream  cannot  be 
granted  to  any  person  under  a  Constitution  forbidding  the  creation  of 
a  monopoly  in  the  pursuit  of  a  lawful  undertaking. 

From  Clatsop :  James  A.  Eakin,  Judge. 

In  Banc.     Statement  by  Mb.  Justice  Moobb. 

This  is  a  suit  by  the  Eagle  CliflF  Fishing  Company, 
a  corporation,  against  H.  S.  McGowan,  James  Mc- 
Gowan,  Eric  Lindstrom,  J.  P.  Coyle,  John  Doe,  Rich- 
ard Roe,  Sam  Jones  and  Bill  Smith,  to  enjoin  inter- 
ference with  the  right  of  access  to  a  navigable  stream 
from  a  part  of  the  tidelands  fronting  upon  Sand 
Island,  in  the  Columbia  River,  near  its  mouth.  The 
facts  are  that  by  proclamation  of  the  President  of  the 
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United  States  this  island  was  on  August  29,  1863, 
withdrawn  from  sale,  and  reserved  for  military  pur- 
poses. All  of  the  tidelands  abutting  upon  the  island 
were  granted  to  the  United  States  by  an  act  of  the 
legislature  of  this  state,  approved  October  24,  1864: 
Special  Laws  Or.  1864,  p.  72.  These  lands  were  sur- 
veyed, and,  from  a  plat  thereof  received  in  evidence, 
it  appears  that  the  general  outline  of  the  southerly 
and  easterly  shores  of  Sand  Island  form  nearly  a  right 
angle,  except  that  the  comer  is  circular.  The  meas- 
urement,, as  far  as  material,  divided  the  lands  into 
tracts  called  sites  numbered  1,  2,  and  3.  No.  1  em- 
braces the  comer;  the  length  of  the  low- water  line 
being  about  4,500  feet.  Sites  2  and  3  join  No.  1  on  the 
east  in  the  order  named ;  the  length  of  each  being  3,500 
feet.  Pursuant  to  an  act  of  Congress  approved  July 
28,  1892,  Chapter  316,  27  Stat.  321  (U.  S.  Comp.  Stats. 
1901,  p.  2529,  6  Fed.  Stats.  Ann.  712),  the  Secretary  of 
War,  on  May  1, 1908,  caused  to  be  leased  to  the  Colum- 
bia River  Packers'  Association,  an  Oregon  corpora- 
tion, sites  numbered  2  and  3  for  a  term  of  three  years. 
The  defendant  H.  S.  McGowan,  having  secured  from 
the  fish  commissioner  of  the  State  of  Washington 
licenses  to  catch  salmon  by  operating  until  March  31, 
1912,  set  nets  in  the  Columbia  River  in  front  of  Sand 
Island,  located  the  lines  intended  to  be  occupied  in 
placing  such  nets  by  securely  anchoring  buoys  for  that 
purpose.  Such  lessee  thereupon  commenced  a  suit  in 
July,  1908,  in  the  Circuit  Court  of  the  United  States 
for  the  Western  District  of  the  State  of  Washington, 
Western  Division,  against  the  defendants  herein,  H.  S. 
McGowan,  Eric  Lindstrom  and  J.  P.  Coyle,  residents 
of  that  state,  to  enjoin  the  placing  in  the  river  of  any 
obstruction  in  front  of  the  demised  premises,  alleging 
in  the  bill  that  Sand  Island  was  situated  within  the 
borders  of  that  state.    Such  suit  having  been  at  issue 
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was  tried,  and  on  February  5,  1912,  an  interlocutory 
decree  was  given  that,  until  March  31st  of  that  year, 
the  expiration  of  the  then  fishing  license  issued  to  Mc- 
Gowan, he  and  the  other  defendants  were  entitled  to 
the  exclusive  right  to  maintain  at  the  places  specified 
set  nets  for  the  purpose  of  catching  salmon,  and  the 
plaintiflf  in  the  suit  was  enjoined,  until  the  expiration 
of  the  time  so  limited,  from  interfering  with  the  exer- 
cise of  that  right  At  the  time  such  suit  was  begun 
the  boundary  between  Washington  and  Oregon  had 
long  been  in  dispute,  it  being  asserted  by  some  persons 
that  the  line  extended  south  of  Sand  Island;  but  on 
November  11,  1908,  the  Supreme  Court  of  the  United 
States,  in  an  original  suit  instituted  to  ascertain  the 
dividing  line,  determined  that  it  ran  north  of  that 
island,  thereby  including  it  within  Oregon :  Washing- 
ton V.  Oregon,  211  U.  S.  127  (53  L.  Ed.  118,  29  Sup.  Ct 
Rep.  47) ;  s.  c,  214  U.  S.  205  (53  L.  Ed.  969,  29  Sup. 
Ct.  Rep.  631). 

The  plaintiff  in  such  suit,  on  March  28,  1911,  in  con- 
sideration of  the  annual  payment  of  $12,509,  secured 
from  the  Secretary  of  War  a  lease  of  sites  numbered 
1,  2  and  3  for  a  term  of  three  years.  The  defendants 
herein,  on  April  1,  1892,  obtained  from  the  master  fish 
warden  of  Oregon  licenses  to  catch  salmon  by  operat- 
ing in  front  of  such  sites  11  set  nets  and  2  seines.  The 
plaintiff  herein  was  incorporated  under  the  laws  of 
the  State  of  Washington,  May  15,  1912,  and  on  the 
11th  of  the  next  month  was  duly  permitted  to  engage 
in  business  in  the  State  of  Oregon.  The  plaintiff  in 
the  suit  in  the  federal  court  on  June  5,  1912,  in  con- 
sideration of  the  payment  of  the  annual  rent  of  these 
sites,  as  hereinbefore  stated,  and  the  sale  to  it  of  all 
merchantable  fish  that  might  be  caught,  sublet  to  the 
plaintiff  herein  the  several  sites  named  for  the  re- 
mainder  of    the   term.     The    defendants   herein,   as 
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copartners,  undertaking  to  operate  under  the  licenses 
last  mentioned,  anchored  to  heavy  rocks,  put  into  the 
river  in  front  of  these  sites,  and  at  right  angles  with 
the  current,  wooden  buoys,  about  4  feet  long,  and  6x6 
inches  wide,  indicating  the  lines  intended  to  be  occu- 
pied by  nets  150  to  360  feet  in  length  to  be  set  from 
550  to  950  feet  apart,  and  also  placed  in  that  stream, 
about  40  feet  below  the  line  of  low  water,  and  in  front 
of  these  sites,  a  steel  cable  about  1,200  feet  in  length, 
which  wire  rope  was  fastened  at  each  end  and  in  the 
middle  to  heavy  iron  rails  that  were  sunk  by  a  hydrau- 
lic pump  into  the  sand  to  the  depth  of  about  a  foot- 
To  this  cable  were  attached  buoys ;  the  defendants  in- 
tending to  moor  thereto  vessels  having  machinery  with 
which  seines  could  be  operated  and  the  salmon  that 
might  be  thus  encircled  removed  without  dragging 
the  net  to  the  shore.  The  plaintiff  herein,  on  June  12, 
1912,  also  secured  from  the  master  fish  warden  of  Ore- 
gon licenses  to  catch  salmon  by  operating  at  Sand 
Island  two  seines,  each  not  to  exceed  1,800  feet  in 
length.  Employees  of  the  plaintiff  removed  from  the 
river  buoys,  rocks,  cable  and  iron  rails  so  placed 
therein  by  the  defendants,  commenced  operating  seines 
in  front  of  the  specified  sites  to  and  upon  which  the 
nets  were  hauled,  and  thereupon  instituted  this  suit. 

The  complaint  states  many  of  the  facts  hereinbefore 
set  forth,  and  avers,  inter  alia,  that  the  obstructions  so 
placed  in  the  river  by  the  defendants  interfere  with  an 
exercise  of  the  plaintiff's  right  of  access  to  the  Colum- 
bia Biver  from  such  tidelands.  The  answer  denies 
the  material  averments  of  the  complaint,  sets  up  affirm- 
ative matters  as  separate  defenses  and  by  way  of 
cross-bill,  and  as  an  estoppel  to  the  maintenance  of 
the  suit,  details  the  pleadings  filed  in  and  the  decree 
rendered  by  the  federal  court  in  the  suit  referred  to, 
alleging  that  the  plaintiff  herein  is  the  successor  in 
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interest  of  the  plaintifF  in  that  suit  and  in  privity  in 
estate  with  it.  The  reply  put  in  issue  the  allegations 
of  new  matter  thus  set  forth,  and  the  cause  being  tried 
resulted  in  a  decree  as  prayed  for  in  the  complaint, 
and  the  defendants  appeal. 

Affibmed:  Rehearing  Denied. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr.  Leslie  Craven  and  Messrs.  Griffith,  Leiter  &  Allen, 
with  oral  arguments  by  Mr.  Craven  and  Mr.  Harrison 
Allen. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  George  C.  Fulton. 

Mr.  Justice  Moore  delivered  the  opinion  of  the  court. 

1.  The  questions  to  be  considered  are:  (1)  Is  the 
determination  of  the  federal  court,  in  the  case  referred 
to,  a  bar  to  the  prosecution  of  this  suit!  (2)  If  that 
decree  does  not  constitute  an  estoppel  herein,  has  the 
plaintiff,  by  reason  of  its  possession  of  the  tidelands 
fronting  upon  a  part  of  Sand  Island,  the  right  to  en- 
join the  placing  in  the  Columbia  River,  in  front  of  its 
premises  the  obstructions  mentioned,  when  the  defend- 
ants were  undertaking  to  exercise  at  such  place  privi- 
leges alleged  to  have  been  obtained  from  the  master 
fish  warden  of  Oregon  pursuant  to  prior  licenses,  is- 
sued to  them  for  that  purpose!  These  inquiries  will 
be  treated  in  the  order  stated.  Although  the  state  and 
the  federal  courts  constitute  a  uniform  judicial  sys- 
tem, they  are  so  essentially  distinct  that  neither,  when 
concurrent  jurisdiction  has  first  been  secured  by  one, 
can  interfere  with  or  control  the  process  of  the  other, 
and  any  attempt  to  do  so  before  a  final  decision  has 
been  reached  is  void:  Tenth  Nat,  Bank  v.  Sanger,  42 
How.  Pr.  (N.  Y.)  179;  Ex  parte  Robinson,  6  McLean, 
355  (Fed.  Gas.  No.  11,935) ;  Ex  parte  Jenkins,  2  Wall. 
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Jr.  521  (Fed.  Cas.  No.  7259) ;  Riggs  v.  Johnson  County, 
6  Wall.  166  (18  L.  Ed.  768) ;  United  States  ex  rel.  v. 
Council  of  Keokuk,  6  Wall.  514  (18  L.  Ed.  933). 

2,  3.  It  will  be  remembered  that,  after  the  suit  re- 
ferred to  was  commenced  in  the  federal  court  of  the 
State  of  Washington,  Sand  Island  was  determined  by 
the  proper  tribunal  to  be  within  the  limits  of  the  State 
of  Oregon.  Invoking  a  maxim  that  equity  acts  in  per- 
son  am,  it  has  been  held  by  a  few  courts  of  last  resort 
that  a  chancery  tribunal  having  jurisdiction  of  the  par- 
ties may  enjoin  a  trespass  on  or  an  interference  with 
land  in  another  state;  the  decree  operating  directly  on 
the  person,  and  indirectly  on  the  real  property :  Great 
Falls  Mfg.  Co.  v.  Worster,  23  N.  H.  462;  Alexander  v. 
Tolleston  Club,  110  111.  65;  Schmaltz  v.  York  Mfg.  Co., 
204  Pa.  1  (53  Atl.  522,  93  Am.  St.  Rep.  782,  59  L.  R.  A. 
907) ;  Kirklin  v.  Atlas  Sav.  (&  Loan  Assn.  (Tenn.  Ch. 
App.),  60  S.  W.  149.  The  weight  of  authority  and 
apparently  the  better  reason  support  the  rule  that  a 
suit  to  enjoin  a  threatened  trespass  upon  lands  is  local, 
and  must  be  brought  in  the  state  where  the  property 
is  situated :  Ophir  Silver  Min.  Co.  v.  Superior  Court, 
147  Cal.  467  (82  Pac.  70,  3  Ann.  Cas.  340) ;  Columbia 
National  Sand  Dredging  Co.  v.  Morton,  28  App.  Cas. 
(D.  C.)  288  (8  Ann.  .Cas.  511,  7  L.  R.  A.  (N.  S.)  114). 
But,  however  this  may  be,  the  authority  of  a  court 
to  hear  and  determine  a  cause  depends  upon  the  alle- 
gations of  the  initiatory  pleading,  and  not  upon  the 
facts,  and  an  error  committed  in  determining  the  juris- 
diction does  not  usually  render  the  judgment  void ;  but 
such  misconception  of  the  question  is  generally  re- 
garded as  voidable  only:  Van  Fleet,  Col.  At.,  §  60.  As 
the  bill  filed  in  the  federal  court  of  the  State  of  Wash- 
ington averred  that  Sand  Island  was  within  that  state, 
and  as  that  tribunal  has  general  jurisdiction  of  the 
subject  matter   thus   involved,   it  will   be   assumed, 
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without  deciding  the  question,  that  the  relief  there 
awarded  was  not  void. 

It  will  be  kept  in  mind  that  the  decree  passed  by  the 
federal  court  did  not  purport  to  be  anything  more  than 
temporary,  and  was  to  be  in  force  only  until  March 
31, 1912,  the  end  of  the  then  current  iishing  year.  The 
rule  is  well-nigh  universal  that  the  doctrine  of  res 
judicata  applies  only  to  final  determinations,  and  not 
to  interlocutory  decrees:  24  Am.  &  Eng.  Ency.  Law 
(2  ed.),  793;  2  Black,  Judg.  (2  ed.),  §  509;  23  Cyc. 
1126;  1  Van  Fleet,  Former  Adjn.,  §27.  The  decree 
invoked  as  an  estoppel,  to  be  available  for  that  pur- 
pose, must  be  in  force  at  the  time  of  the  alleged  res 
judicata:  Bigelow,  Estop.  (6  ed.),  65.  This  author,  in 
a  note  supporting  the  legal  principle  thus  asserted, 
observes:  ''Periodically  securing  grants  of  licenses, 
resting  in  the  discretion  of  magistrates,  creates  no 
estoppel,  and  same  objection  may  be  made  of  recurring 
hearings,  and  be  sustained  at  one  time  and  denied  at 
another,  without  regard  to  the  state  of  the  record  in 
the  given  case.'' 

As  opposed  to  this  postulate,  defendants'  counsel 
call  attention  to  the  following  cases,  a  summary  of 
which  decisions  may  be  found  in  a  part  of  the  syllabus 
of  the  first,  to  wit:  *'A  right,  question,  or  fact  dis- 
tinctly put  in  issue,  and  directly  determined  by  a  court 
of  competent  jurisdiction,  as  a  ground  of  recovery, 
cannot  be  disputed  in  a  subsequent  suit  between  the 
same  parties  or  their  privies,  and,  even  if  the  second 
suit  is  for  a  different  cause  of  action,  the  right,  ques- 
tion, or  fact  once  so  determined  must,  as  between  the 
same  parties  or  their  privies,  be  taken  as  conclusively 
established,  so  long  as  the  judgment  in  the  first  suit 
remains  unmodified":  Southern  Pacific  R.  R.  v.  United 
States,  168  U.  S.  1  (42  L.  Ed.  355,  18  Sup.  Ct.  Rep. 
18) ;  Baldwin  v.  Maryland,  179  U.  S.  220  (45  L.  Ed. 
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160,  21  Sup.  Ct.  Rep.  105) ;  Keokuk  <6  H.  Bridge  Co. 
V.  People,  185  111.  276  (56  N.  E.  1049) ;  Markley  v. 
People  ex  rel,  171  HI.  260  (49  N.  E.  502,  63  Am.  St. 
Rep.  234) ;  Peru  Plow  S  Wheel  Co.  v.  Ward,  6  Kan. 
App.  289  (51  Pac.  805) ;  Freeman  v.  Barnum,  131  Cal. 
386  (63  Pac.  691,  82  Am.  St.  Rep.  355). 

An  examination  of  these  decisions  will  show  that  the 
two  actions  referred  to  in  each  case  embraced  parts 
of  the  same  subject  matter,  and  the  question  deter- 
mined by  the  prior  adjudication  was  identical  with 
another  part  of  the  same  subject  matter  included  in 
the  new  action.  Though  the  interference  complained 
of  herein  is  averred  to  have  been  committed  at  the 
same  place  as  in  the  former  suit,  and  the  parties  hereto 
are  identical  except  as  to  alleged  privy  in  estate  of  one, 
the  right  determined  by  the  federal  court  was  predi- 
cated upon  licenses  issued  to  the  defendants  pursuant 
to  the  laws  of  the  State  of  Washington ;  while  in  the 
case  at  bar  the  licenses  involved  were  granted  to  the 
defendants  by  authority  of  the  State  of  Oregon.  Since 
the  decree  given  by  the  federal  court  was  not  in  force 
when  this  suit  was  begun,  and  as  the  right  involved  in 
the  prior  suit  was  not  identical  with  that  embraced 
therein,  the  former  adjudication  is'  not  a  bar  to  the 
maintenance  of  this  suit. 

Before  considering  the  remaining  question,  it  is 
deemed  proper  to  state  more  in  detail  the  facts  be- 
lieved to  be  material  to  a  correct  understanding  of  the 
cause.  The  water  in  front  of  sites  1,  2,  and  3  of  Sand 
Island,  for  some  distance  from  the  shore,  is  quite  shal- 
low, and,  the  bed  of  the  stream  at  that  place  being 
free  from  snags,  the  shoal  affords  an  excellent  place 
for  taking  salmon  with  seines.  Those  operated  by  the 
plaintiff  are  about  1,800  feet  long,  12  feet  deep  at  the 
shore  end,  and  50  at  the  other.  Beginning  at  the  deep 
end  of  a  seine,  one  of  them  is  coiled  on  the  stem  of  a 
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large  flat-bottom  boat  built  for  the  purpose  of  carry- 
ing such  weight.  From  the  narrow  end  of  the  seine 
when  thus  loaded,  a  line  extending  to  the  shore  is 
drawn  along  the  beach  by  horses.  When  ready  to 
make  a  sweep,  this  boat  is  towed  by  a  launch  at  a 
right  angle  with  the  current,  the  horses  holding  the 
shore  end  of  the  seine,  and  keeping  it  in  line  with  the 
outward  movement  of  the  propeller.  As  the  boat  is 
thus  taken  toward  the  middle  of  the  stream,  its  burden 
is  gradually  discharged,  and  when  unloaded  a  headline 
fastened  to  the  deep  end  of  the  seine,  and  kept  afloat 
by  corks,  is  carried  to  the  shore,  where  it  is  hitched  to 
other  horses,  which  drag  the  outer  end  of  the  net 
toward  and  along  the  beach,  thereby  forming  a  loop, 
and  retaining  the  salmon  within  the  compass.  To  a 
rope  on  the  upper  edge  of  the  seine  are  attached  at 
regular  spaces  corks,  which  sustain  such  rope  on  the 
surface  of  the  water,  and  to  a  line  on  the  lower  edge 
are  fastened  leads,  whereby  that  cord  is  sunk  to  the 
bed  of  the  river  over  which  it  is  dragged.  The  meshes 
of  a  seine  are  too  small  for  a  salmon's  head  to  extend 
through  the  interstice  sufficiently  to  entangle  its  gills. 
When  the  bight  of  the  seine  is  finally  brought  to  the 
shore,  any  fish  encompassed  and  retained  by  the  sweep 
of  the  net  are  placed  upon  wagons,  and  hauled  to  a 
landing  station  to  be  shipped  to  a  cannery.  Obstruc- 
tions in  the  bed  of  the  river  that  can  be  reached  by  the 
lead  line  are  apt  to  rend  the  seine,  and  through  the 
gap  thus  made  any  salmon  then  within  the  scope  of 
the  net  might  escape.  While  a  seine  might  possibly 
have  been  hauled  along  or  across  the  wire  rope  re- 
ferred to,  without  injury,  the  large  rocks  placed  in  the 
river  as  anchors,  and  the  buoys  attached  thereto  and  to 
the  steel  cable,  constituted  such  impediments  that  the 
operation  of  plaintiff's  seines  would  necessarily  have 
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been  difficult,  and  the  injury  thereto  apparently 
inevitable. 

H.  S.  McGowan,  as  a  witness  for  the  defendants, 
testified  that  it  was  his  intention  to  use  set  nets  when 
other  appliances  were  not  being  operated,  saying,  in 
e£fect,  that  their  seines  could  not  be  used  when  the  set 
nets  were  in  position.  It  will  thus  be  seen  that,  if 
the  defendants  are  permitted  to  use  set  nets,  and  to 
operate  seines  in  conformity  with  the  licenses  first 
issued  to  them  by  the  master  fish  warden  of  Oregon, 
an  exercise  of  such  permission  will  necessarily  deprive 
the  plaintiff  of  all  opportunity  to  take  salmon  by  any 
means  in  the  shallow  water  in  front  of  the  sites  men- 
tioned. When  this  suit  was  commenced,  and  there- 
after, the  plaintiff  had  legal  possession  of  the  tide- 
lands  fronting  upon  that  part  of  Sand  Island  that  is 
particularly  valuable  for  seining  purposes. 

4.  As  an  incident  to  the  lawful  occupation  of  lands, 
one  border  of  which  is  the  Jow-water  line  of  the  Colum- 
bia River,  the  plaintiff  had  the  private  right  of  access 
at  such  sites  to  and  from  that  stream:  Micelli  v.  An- 
drus,  61  Or.  78  (120  Pac.  737) ;  Van  Dusen  Inv.  Co.  v. 
Western  Fishing  Co.,  63  Or.  7  (124  Pac.  677,  126  Pac. 
604).  In  Yates  v.  Milwaukee,  10  Wall.  497,  504  (19 
L.  Ed.  984),  Mr.  Justice  Miller,  discussing  the  ques- 
tion of  access  to  the  navigable  part  of  a  river,  says : 

**This  riparian  right  is  property,  and  is  valuable, 
and,  though  it  must  be  enjoyed  in  due  subjection  to 
the  rights  of  the  public,  it  cannot  be  arbitrarily  or 
capriciously  destroyed  or  impaired.  It  is  a  right  pf 
which,  when  once  vested,  the  owner  can  only  be  de- 
prived in  accordance  with  established  law,  and,  if 
necessary  that  it  be  taken  for  the  public  good,  upon 
due  compensation.'* 

In  that  case  the  right  of  access  was  recognized  as 
pertaining  to  the  upland  owner:  Weber  v.  Harbor 
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Commrs.,  18  Wall.  57,  65  (21  L.  Ed.  798).  TEe  right 
is  here  referred  to,  however,  in  order  to  show  its  ac- 
knowledged importance  to  the  person  lawfully  entitled 
thereto. 

5.  Upon  the  admission  of  Oregon  to  the  Union,  Feb- 
ruary 14,  1859,  the  state  took  the  title  to  all  that  part 
of  the  bed  of  the  Columbia  River,  near  its  mouth,  that 
is  situate  south  of  the  middle  of  the  north  ship  chan- 
nel of  that  stream :  11  Stat.  383,  c.  33.  The  margin  of 
Oregon's  ownership  of  the  bed  of  a  navigable  stream 
is  the  mark  made  on  its  bank  by  the  line  of  ordinary 
high  water:  Micelli  v.  Andrus,  61  Or.  78,  84  (120  Pac. 
737),  and  cases  cited.  Subject  to  the  paramount  right 
of  navigation,  the  state,  pursuant  to  legislative  enact- 
ments, has  been  authorized  to  sell  and  convey  any  part 
of  its  lands  lying  between  ordinary  high  water  and  low 
water,  and  the  grantee  of  such  tidelands  is  the  ripa- 
rian proprietor  to  the  exclusion  of  the  upland  owner: 
Bowlby  V.  Shively,  22  Or.  410  (30  Pac.  154). 

6.  Though  the  right  of  fishing  in  a  navigable  stream 
in  Oregon  is  free  and  common  to  all  the  citizens  of  the 
state,  the  tideland  owner  on  such  a  stream  has  the 
exclusive  right  to  draw  a  seine  on  his  own  land :  Hume 
V.  Rogue  River  Packing  Co.,  51  Or.  237,  244  (83  Pac. 
391,  92  Pac.  1065,  96  Pac.  865,  131  Am.  St.  Rep.  732, 
31  L.  R.  A.  (N.  S.)  396).  While  in  the  case  at  bar 
the  sole  privilege  thus  adverted  to  is  held  by  the  plain- 
tiff in  consequence  of  its  possession  of  the  demised 
premises,  which  right  is  undoubtedly  of  great  advan- 
tage in  landing  salmon  entrapped  by  a  seine,  such  law- 
ful occupant  of  the  sites  mentioned  is  not  entitled  to, 
and  cannot  exercise  at  such  place,  any  prerogative  in 
the  manner  of  catching  such  fish  differing  from  that 
which  can  be  legally  asserted  by  every  other  citizen  of 
the  state:  Hume  v.  Rogue  River  Packing  Co.,  51  Or. 
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237  (83  Pac.  391,  92  Pac.  1065,  96  Pac.  865,  131  Am. 
St.  Eep.  732,  31  L.  R.  A.  (N.  S.)  396). 

The  buoys  placed  in  the  river  to  indicate  the  loca- 
tion of  the  lines  intended  to  be  occupied  by  the  set 
nets,  and  the  large  rocks  by  means  of  which  such  floats 
were  anchored,  and  the  buoys  fastened  to  the  cable,  if 
allowed  to  remain  in  the  stream,  would  necessarily 
have  prevented  the  plainti£f  from  hauling  its  seines 
to  the  shore.  Notwithstanding  such  obstructions,  it  is 
contended  by  the  defendants'  counsel  that  the  state,- 
being  the  owner  of  the  bed  of  the  river,  had,  as  an 
exercise  of  its  police  power,  authority  to  grant  an  ex- 
clusive right  of  fishing  in  front  of  the  sites  described ; 
that,  their  clients  having  obtained  the  prior  licenses  to 
catch  salmon  in  the  manner  described,  their  privilege 
in  this  respect  is  superior  to  all  others ;  that  the  spaces 
of  550  to  900  feet  within  the  lines  selected  for  the  set 
nets  afforded  the  plaintiff  reasonable  access  from  the 
tidelands  to  navigable  water ;  and  that  the  cable  which 
lay  on  the  bed  of  the  stream  did  not  constitute  any 
obstruction  to  such  right  of  passage.  Based  on  these 
assertions,  it  is  insisted  that  an  error  was  committed  in 
granting  the  relief  prayed  for  in  the  complaint,  and 
that  an  affirmance  of  the  decree  would  be  tantamount 
to  giving  plaintiff  the  exclusive  right  of  fishing  in 
front  of  Sand  Island. 

7.  The  provisions  of  the  statute  regulating  the  catch- 
ing of  salmon  may  be  summarized  as  follows:  The 
Governor,  the  Secretary  of  State,  and  State  Treas- 
urer constitute  the  board  of  fish  commissioners,  whose 
duty  it  is  to  appoint  a  master  fish  warden:  Section 
5272,  L.  0.  L.  The  fish  warden  is  required  to  collect 
all  license  fees,  and  pay  the  same  to  the  State  Treas- 
urer, to  be  placed  in  the  hatchery  fund  to  be  used  for 
hatchery  purposes :  Section  5283,  L.  0.  L.  It  is  unlaw- 
ful for  any  person  to  operate  in  any  waters  of  the  state 
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a  set  net  or  a  seine  without  iGrst  having  obtained  from 
the  fish  warden  a  license  therefor:  Section  5294, 
h.  O.  h.  It  is  unlawful  for  any  person  to  fish  for 
salmon  in  any  waters  of  this  state,  unless  he  is  a 
citizen  of  the  United  States,  or  has  declared  his  inten- 
tion to  become  such,  and,  for  a  period  of  six  months, 
has  been  a  bona  fide  resident  of  the  State  of  Oregon  or 
of  another  state  bordering  upon  the  Columbia  Hiver : 
Section  5298,  L.  0.  L.  Certain  sums  of  money  are 
annually  collected  from  persons  operating  set  nets, 
gill  nets,  seines,  etc.,  and  from  cannerymen  of,  and 
from  dealers  in,  salmon  for  licenses  granted  for  that 
purpose.  Every  license  so  issued  is  required  to  be 
numbered  and  dated,  and  shall  terminate  on  the  31st 
of  March  following  its  issuance :  Section  5303,  L.  0.  L. 
Any  person  having  obtained  a  license  to  operate  a  set 
net  shall  cause  to  be  placed  and  maintained  on  the  bank 
of  the  river,  or  upon  a  buoy  securely  anchored  in  the 
stream  on  the  location  claimed,  the  number  of  such 
license,  and  for  a  seine  he  shall  also  cause  to  be  placed 
and  maintained  on  the  seining  ground  the  number  so 
designated  by  the  master  fish  warden:  Section  5304, 
L.  0.  L. 

8.  Evidently  the  purpose  of  the  statute  in  thus 
licensing  persons  engaged  in  catching  salmon  in  nets 
and  by  seines  was  to  protect  such  individuals  from  in- 
trusion by  nonresident  fishermen  who  came  to  this 
state  during  the  open  season  to  pursue  their  occupa- 
tion, and  not  particularly  to  designate,  with  respect  to 
such  means  of  taking  fish,  the  places  where  the  busi- 
ness might  be  conducted.  The  sums  of  money  ob- 
tained by  issuing  such  licenses  were  undoubtedly 
designed  to  create  a  fund  to  be  used  in  propagating 
such  species  of  fish,  in  order  that  the  supply  might  not 
be  wholly  exhausted.  Although  the  statute  specifies 
the  location,  claimed  by  the  licensee  of  a  set  net,  must 
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be  evidenced  as  indicated,  the  enactment  does  not  ex- 
pressly provide  that  the  privilege  so  bestowed  shall 
be  exclusive  as,  to  such  place.  An  exclusive  right  of 
fishing  in  a  navigable  stream  cannot  be  granted  to  any 
person  by  a  state,  under  a  Constitution  like  ours,  for- 
bidding the  creation  of  monopolies  in  the  pursuit  of  a 
lawful  undertaking:  Hume  v.  Rogue  River  Packing 
Co,,  51  Or.  237,  259  (83  Pac.  391,  92  Pac.  1065,  96  Pac. 
865, 131  Am.  St.  Rep.  732,  31  L.  R.  A.  (N.  S.)  396). 

It  is  believed  that  the  obstructions  placed  by  the 
defendants  in  the  Columbia  River  were  not  authorized 
by  statute,  and  that  they  tended  to  create  an  exclusive 
right  of  fishing,  the  continuance  of  which  was  properly 
enjoined.  Nor  is  it  thought  that  plaintiff,  by  reason 
of  its  sole  right  to  drjaw  a  seine  upon  its  own  ground, 
will  be  granted  an  exclusive  right  to  catch  salmon  at 
the  place  indicated,  for  the  testimony  shows  that  fisher- 
men operating  gill  nets  made  drifts  in  front  of  and 
behind  such  seines  when  they,  were  being  operated. 

The  defendants  had  intended  to  remove  any  salmon 
that  they  might  catch  in  a  seine  to  a  boat  moored  to 
the  cable.  Their  right  to  tow  a  seine  over  the  same 
ground  is  admitted ;  but  they  must  remove  the  salmon 
thus  caught  upon  a  steamer  or  other  craft  adapted  to 
that  purpose. 

Believing  that  the  decree  is  a  correct  adjudication  of 
the  rights  of  the  parties,  it  is  affirmed. 

Affibmed:  Reheabinq  Denied. 
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Argued  January  13,  decided  January  27,  rehearing  denied  April  7,  1914. 

JOHNSON  V.  JENNINGS  LOGGING  CO. 

(138  Pac.  236.) 

Ctoiutitiitional  Law— NegUgence — ^Doe  Process  of  Law— Liability  foi 
Accident. 

1.  The  provision  of  Laws  of  1911,  page  481,  Section  13,  authorizing 
the  recovery  of  actual  damages  from  fires  which  were  caused  or  escaped 
accidentally  or  unavoidably,  is  unconstitutional  as  authorizing  a  taking 
without  due  process  of  law,  in  violation  of  the  Fourteenth  Amendment 
of  the  United  States  Constitution. 

[As  to  what  is  due  process  of  law,  see  notes  in  24  Am.  Dec.  538; 
20  Am.  St.  Bep.  554.] 

Negligence — Actlcms — Question  for  Jury. 

2.  In  an  action  for  injuries  from  fire  which  spread  from  defendant's 
land  to  plaintiffs',  evidence  held  to  present  a  question  for  the  jury 
whether  defendant  was  negligent  in  failing  to  extinguish  the  fire  on 
his  own  land. 

[As  to  contributory  negligence  in  case  of  fire  loss,  see  note  in 
32  Am.  Bep.  89.] 

NegUgonce — Actions — ^Issnes  and  Proof. 

3.  Under  Section  97,  L.  0.  L.,  providing  that  no  variance  between 
the  pleadings  and  proofs  is  deemed  material  unless  it  has  actually 
misled  the  adverse  party,  and  Section  99  providing  that  when  a  mate- 
rial allegation  is  unproved,  not  in  some  particulars  only,  but  in  its 
entire  scope  and  meaning,  it  is  not  a  variance  but  a  failure  of  proof, 
though  a  pleading  alleged  that  a  fire  was  kindled  on  defendant's  land 
on  or  about  August  30th,  evidence  that  the  fire  started  August  19th, 
and  smoldered  till  August  30th,  when  a  wind  caused  it  to  become  a 
great  flame  and  to  spread  to  plaintiffs'  premises,  was  admissible. 

Appeal  and  Error — ^Beview— Harmless  Error — ^Instructions  Chired  by 
Verdict. 

4.  Error  in  instructing  that,  if  fires  were  caused  or  escaped  acci- 
dentally or  unavoidably,  civil  action  may  lie  only  for  the  actual  dam- 
ages sustained,  and  in  refusing  to  instruct  that  there  could  be  no 
recovery  for  fire  resulting  accidentally  or  unavoidably,  is  cured  by  a 
special  verdict  finding  that  the  fire  in  question  was  permitted  to  spread 
from  defendant's  land  to  plaintiffs'  through  willfulness  or  negligence. 

From  Columbia:  James  A.  Eakin,  Judge. 

Department  1.     Statement  by  Mr.  Justice  Ramsey. 

This  is  an  action  by  B.  L.  Johnson  and  W.  S.  Dip- 
pold,  partners  doing  business  under  the  firm  name  and 
style  of  Johnson  &  Dippold,  against  the  Jennings- 
McRae  Logging  Company,  a  corporation,  to  recover 
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damages  to  timber  and  other  property,  alleged  to  have 
occurred  through  the  negligence  and  willfulness  of 
the  defendant.  A  verdict  was  rendered  for  the  plain- 
tiffs for  $2,000,  and  a  judgment  was  rendered  in  their 
favor  for  $4,000,  under  the  statute. 

Affibicbd:  Beheabino  Denied. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  A.  E.  Clark,  Mr.  T.  H.  Ward,  Mr.  M.  H.  Clark 
and  Messrs.  Dillard  S  Day,  with  an  oral  argument  by 
Mr.  A.  E.  Clark. 

For  respondents  there  was  a  brief  over  the  names 
of  Mr.  Claude  M.  Johns,  Mr.  Charles  A.  Johns  and 
Messrs.  King  d  Saxton,  with  oral  arguments  by  Mr. 
Claude  M.  Johns  and  Mr.  Will  R.  King. 

Mr.  Justice  Ramsey  delivered  the  opinion  of  the 
court. 

This  action  was  brought  under  Chapter  278  of  the 
Laws  of  1911  to  recover  damages  to  timber  and  other 
property  alleged  to  have  been  caused  by  the  willful- 
ness and  negligence  of  the  defendant.  The  plaintiffs 
contend  that  they  were  actually  damaged  in  the  sum 
of  $9,170,  and  demand  a  judgment  for  double  that 
amount,  under  the  terms  of  Section  13  of  said  law. 

The  defendant  is  a  corporation  and  was  engaged  in 
cutting  sawlogs  upon  land  owned  by  it  at  the  time  of 
the  alleged  injury.  At  the  time  of  the  injury,  the 
plaintiffs  were  partners,  and  they  owned  and  were 
possessed  of  the  northwest  quarter  of  section  35,  in 
township  7  north,  range  5  west  of  the  Willamette 
meridian,  and  said  premises  were  covered  with  cedar 
and  fir  timber,  standing  and  growing  thereon.  At  the 
same  time  the  defendant  owned  and  was  in  possession 
of  real  property  in  sections  23  and  26  in  township  7 
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north,  range  5  west  of  the  Willamette  meridian,  near 
the  said  lands  of  the  plaintiffs,  and  was  engaged  in 
cutting  and  removing  logs  therefrom  for  the  purpose 
of  sale,  and  had  in  its  employ  a  considerable  number 
of  men  for  that  purpose. 

The  plaintiffs  had  on  their  said  premises,  belonging 
to  them,  a  donkey-engine,  a  shingle-mill,  and  a  con- 
siderable amount  of  cedar  logs  and  other  logs  and 
bolts  to  be  used  by  them  in  manufacturing  shingles, 
and  there  were  on  the  plaintiffs '  premises  at  that  time 
a  large  amount  of  growing  cedar  and  fir  timber,  a 
bam,  hay,  tools,  and  implements  of  the  value  of  $250, 
etc.  The  plaintiffs  were  engaged  in  manufacturing 
shingles,  etc. 

The  complaint  alleges,  inter  alia,  in  substance  that 
on  or  about  the  30th  day  of  August,  1911,  the  defend- 
ant kindled  and  started  a  fire  on  its  said  premises,  and 
did  thereafter,  and  on  or  about  the  same  day,  permit 
said  fire,  so  started,  to  escape  from  its  own  land  to 
and  upon  the  lands  and  premises  owned  and  in  the 
possession  of  the  plaintiffs,  as  above  described,  and 
did  thereby  willfully,  carelessly,  and  negligently  bum 
and  destroy  any  and  all  of  the  standing  cediar  timber 
upon  the  plaintiffs'  said  premises  of  the  value  of 
$3,000,  and  did  damage  the  standing  fir  timber  of  the 
plaintiffs  in  the  sum  of  $1,000,  and  did  thereby  damage 
and  render  unfit  for  use  the  said  donkey-engine,  in  the 
sum  of  $1,870,  and  did  thereby  bum  and  destroy  any 
and  all  of  said  logs  that  had  been  cut  for  shingles, 
and  did  bum  and  destroy  the  said  shingle-mill,  bam 
and  hay,  and  that,  by  reason  of  the  premises,  the  plain- 
tiffs have  been,  were  and  are  damaged  in  the  sum  of 
$9,170.  The  complaint  alleges  also  in  substance  that 
the  said  fire,  which  so  burned  and  destroyed  the  said 
property  of  the  plaintiffs,  was  the  result  of  the  will- 
ful, careless  and  negligent  acts  of  the  defendant  herein, 
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and  that,  by  reason  thereof,  the  defendant  is  liable  to 
the  plaintiffs  in  double  damages  therefor;  said  double 
damages  amounting  in  the  aggregate  to  the  sum  of 
$18,340,  etc.  The  defendant  filed  an  answer,  admit- 
ting some  of  the  allegations  of  the  complaint,  but  deny- 
ing all  other  allegations  thereof. 

On  the  trial,  the  jury  found  that  the  plaintiffs  had 
sustained  actual  damages  in  the  sum  of  $2,000.  The 
jury  found  specially  that  the  defendant  did  not  will- 
fully kindle  or  start  a  fire,  as  alleged  in  the  complaint, 
but  that  it  did  willfully  or  negligently  allow  a  fire  to 
escape  from  its  own  land  to  and  upon  the  lands  of  the 
plaintiffs,  as  alleged  in  the  complaint.  A  judgment 
was  entered  upon  the  general  verdict  for  $4,000,  costs 
and  disbursements. 

The  plaintiffs,  before  the  trial  began,  elected  to  pro- 
ceed under  Chapter  278  of  the  Laws  of  1911,  and  the 
defendant  then  presented  a  demurrer  to  the  complaint, 
alleging  that  it  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action  under  said  statute,  and  claiming 
that  Section  13  of  said  chapter  is  unconstitutional,  etc. 
The  demurrer  was  overruled. 

The  defendant,  when  the  plaintiffs  *  evidence  in  chief 
was  in,  filed  a  motion  for  a  judgment  of  nonsuit.  This 
motion  was  denied.  The  defendant  appeals,  and  as- 
signs various  alleged  errors,  and  asks  that  the  judg- 
ment of  the  court  below  be  reversed. 

1.  We  have  examined  the  complaint  carefully  and 
find  that  it  states  a  cause  of  action. 

In  the  case  of  Eastman  v.  Jennings  Logging  Co.,  69 
Or.  1  (138  Pac.  216),  we  held  that  all  of  Section  13, 
Chapter  278,  Laws  of  1911,  is  constitutional,  excepting 
that  portion  thereof  which  provides  in  substance  that, 
*4f  such  fires  were  caused  or  escaped  accidentally  or 
unavoidably,  a  civil  action  should  lie  for  the  actual 
damages  sustained."     We  hold  that  said  clause  at- 
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tempted  to  make  a  person  liable  to  another  for  dam- 
ages, when  he  had  not  violated  any  law  and  had  not 
been  guilty  of  any  negligence,  wrong,  or  fault  what- 
ever. Such  a  provision,  if  it  were  valid,  would  deprive 
a  person  of  property  without  due  process  of  law,  in 
violation  of  the  Fourteenth  Amendment  of  the  Consti- 
tution of  the  United  States.  We  refer  to  the  opinion 
in  that  case  for  a  fuller  statement  of  our  reasons  for 
holding  said  portion  of  said  Section  13  unconstitu- 
tional, and  for  our  reasons  for  holding  that  the  other 
parts  of  said  section  are  constitutionaL 

2.  There  is  some  evidence  tending  to  prove  that  on 
or  about  August  19,  1911,  a  fire  was  started  on  the 
defendant's  premises  by  the  blowing  up  of  a  stump, 
and  that  said  fire  spread  on  the  defendant's  premises, 
but  that  the  defendant  endeavored  to  extinguish  it  but 
did  not  succeed  fully  in  doing  so.  There  is  evidence 
tending  to  show  that  said  fire  smoldered  in  rotten  logs 
on  the  defendant's  premises  until  August  30th,  and 
that  at  that  time  a  strong  wind  arose  and  blew  and 
fanned  said  smoldering  fire  into  a  great  flame,  and 
that  this  fire  entered  the  plaintiffs'  premises  and 
destroyed  or  injured  timber  and  other  property  of  the 
plaintiffs.  There  is  some  evidence  tending  to  prove 
that  the  defendant  was  guilty  of  negligence  in  not  ex- 
tinguishing the  fire  on  its  own  land,  and  thereby  pre- 
venting its  extending  to  the  plaintiffs'  premises.  We 
hold  that  there  was  enough  evidence  to  require  the  case 
to  be  submitted  to  the  jury,  and  that  the  motion  for  a 
judgment  of  nonsuit  was  properly  denied. 

3.  We  hold  also  that  there  was  no  error  in  admit- 
ting evidence  of  the  starting  of  the  fire  on  August  19th. 
This  fire  appears  to  have  been  started,  as  stated,  supra, 
on  August  19th,  and  to  have  been  subdued,  but  not 
completely  extinguished ;  and  there  is  evidence  tending 
to  prove  that  this  smoldering  fire  that  was  started  on 
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August  19th  continued  to  bum  in  rotten  logs  until 
August  30th,  at  which  time  a  strong  wind  caused  it  to 
become  a  great  flame  and  to  escape  from  the  defend- 
ant's premises  to  the  plaintiffs*,  and  there  to  do  con- 
siderable damage.  We  think  that  there  was  not  a 
fatal  variance  between  the  proof  and  the  allegations 
of  the  complaint.  The  complaint  alleges  that  the  fire 
that  did  the  damage  was  kindled  and  set  out  on  or 
about  August  30,  1911. 

In  1  Elliott,  Evidence,  Section  197,  the  author  says : 

**As  a  general  rule,  allegations  of  time,  place,  value, 
and  quantity  or  quality,  when  not  descriptive  of  the 
identity  of  the  action,  need  not  be  proved  precisely 
as  alleged,  either  at  common  law,  or  under  the  more 
liberal  provisions  of  the  modem  statutes. '* 

In  Jackson  v.  Sharff,  1  Or.  246,  which  was  an  action 
for  the  delivery  of  wheat,  the  complaint  alleged  that 
the  contract  was  entered  into  ''heretofore,  to  wit, 
about  and  previous  to  the  1st  day  of  October,  1857." 
The  court  held  that  it  was  not  error  to  admit  proof 
that  the  wheat  was  delivered  in  April,  1857. 

In  Quigley  v.  McKee,  12  Or.  22  (5  Pac.  347,  53  Am. 
Rep.  320),  which  was  an  action  for  slander,  the  com- 
plaint alleged  that  the  slanderous  words  were  spoken 
on  July  5, 1883,  and  on  appeal  the  court  says : 

''It  is  not  necessary  to  prove  that  the  slanderous 
words  were  spoken  on  the  day  laid  in  the  complaint. 
It  is  sufficient  to  prove  that  they  were  spoken  before 
the  commencement  of  the  action  and  are  not  barred  by 
the  statute  of  limitations.'* 

See,  on  this  point,  also,  Freeksen  v.  Turner,  19  Or. 
106  (23  Pac.  857) ;  Stokes  v.  Brown,  20  Or.  530  (26 
Pac.  561). 

In  United  States  v.  Le  Barron,  71  U.  S.  (4  Wall.) 
648  (18  L.  Ed.  309),  the  court  says: 
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**The  rule  that  allegations  of  time,  quantity,  value, 
etc.,  need  not  be  proved  with  precision,  but  that  a  very 
large  departure  from  the  time,  quantity,  etc.,  alleged 
is  allowable,  is  so  well  understood,  and  is  so  much  a 
matter  of  everyday  practice,  that  no  citation  of  author- 
ity to  sustain  it  is  necessary.  An  indictment  charging 
a  prisoner  with  murder  on  the  1st  day  of  July  would  be 
sustained  by  proving  a  murder  committed  on  the  15th 
of  that  month.  How  much  more  reasonable  that  a  con- 
tract alleged  to  have  been  made  on  the  1st  may  be 
supported  by  evidence  of  the  same  contract  made  on 
the  15th  of  the  month?'' 

There  is  a  vast  diflFerence  between  a  variance  and  a 
failure  of  proof.  When  the  material  allegation  of  the 
cause  of  action,  to  which  proof  is  directed,  is  unproved, 
not  in  some  particular  or  particulars  only,  but  in  its 
entire  scope  and  meaning,  it  is  not  a  case  of  variance 
but  a  failure  of  proof :  Section  99,  L.  0.  L.  No  vari- 
ance between  the  allegations  of  the  pleadings  and  the 
proof  is  deemed  material,  unless  it  has  actually  mis- 
led the  adverse  party  to  his  prejudice  in  maintaining 
his  action  or  defense  on  the  merits :  Section  97,  L.  0.  L. 

We  feel  sure  that  the  variance  between  the  complaint 
and  the  proof  as  to  the  time  when  the  fire  was  started 
was  immaterial,  and  that  the  trial  court  did  not  err  in 
admitting  evidence  that  the  fire  originally  started  on 
the  defendants '  premises  on  August  19th,  although  the 
complaint  alleges  that  it  started  on  or  about  August 
30th.  According  to  the  plaintiffs'  proof,  the  fire 
started  on  August  19th,  was  subdued  and  almost  ex- 
tinguished, and  smoldered  until  August  30th,  and 
then,  by  the  effect  of  a  strong  wind,  it  became  a  great 
flame  and  did  the  damage  complained  of. 

There  are  several  assignments  of  error  relating  to 
the  admission  of  evidence.  We  have  examined  each 
of  them,  and  we  find  that  no  error  was  conmiitted  in 
relation  thereto. 
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4.  The  court  below,  in  its  instructions  to  the  jury, 
called  attention  to  the  terms  of  the  statute  upon  which 
this  action  is  based,  and,  after  stating  that  the  statute 
referred  to  provided  penalties  for  certain  things,  in 
its  instructions  said : 

**  *  *  And  it  [the  statute]  also  provides  that,  in 
addition  to  the  penalty,  a  private  owner  whose  prop- 
erty has  been  injured  or  destroyed  by  fires,  in  viola- 
tion of  this  act,  may  recover,  in  a  civil  action,  double 
the  amount  of  damages'  suffered,  if  the  fire  occurred 
through  willfulness,  malice,  or  negligence,  but  if  such 
fires  were  caused  or  escaped  accidentally  or  unavoid- 
ably (a)  civil  action  may  lie  only  for  the  actual  dam- 
ages sustained,  as  determined  by  the  value  of  the  prop- 
erty injured  or  destroyed/* 

The  court  below  refused  to  give  the  following  charge, 
requested  by  the  defendant : 

**The  court  instructs  the  jury  that  an  accident  may 
happen  and  damages  result  therefrom  without  any 
negligence  on  the  part  of  anyone  concerned  therein, 
and,  if  you  believe  from  the  evidence  that  the  fire  in 
this  case,  which  destroyed  the  property  of  the  plain- 
tiffs, resulted  accidentally  or  unavoidably,  your  verdict 
should  be  for  the  defendant.** 

We  held  in  Eastman  v.  Jennings  Logging  Co.,  69 
Or.  1  (138  Pac.  216),  that  that  portion  of  Sec- 
tion 13  of  Chapter  278  of  the  Laws  of  1911  which  a1^ 
tempts  to  authorize  a  recovery  of  actual  damages  done 
by  fire,  where  the  fire  was  caused  or  escaped  acciden- 
tally or  unavoidably,  is  unconstitutional  and  void. 
Hence  that  portion  of  the  trial  court's  instruction  set 
out,  supray  is  erroneous,  and  the  court  should  have 
given  the  charge  requested  by  the  defendant  and  set 
out,  supra.  The  refusal  to  give  said  charge  is  reversi- 
ble error,  unless  the  error  thereof  was  cured  by  the 
special  findings  of  the  jury. 


24  Johnson  v.  Jennings  Logging  Co.        [70  Or. 


The  defendant  was  not  liable  to  the  plaintiffs  for 
damages  done  by  the  fire  if  it  was  caused  or  escaped 
accidentally  or  unavoidably.  The  defendant  was  lia- 
ble for  the  damages  to  the  property  of  the  plaintiffs,  if 
the  proximate  cause  thereof  was  the  malice,  willful- 
ness or  negligence  of  the  defendant,  and  not  otherwise. 

The  trial  court  submitted  to  the  jury,  for  special 
findings,  in  substance  the  two  following  questions:  (1) 
State  whether  or  not  the  defendant  willfully  or  negli- 
gently kindled  or  started  a  fire  as  alleged  in  the  com- 
plaint. (2)  Whether  the  defendant  willfully  or  negli- 
gently allowed  a  fire  to  escape  from  its  own  land  and 
upon  the  lands  of  the  plaintiffs.  The  jury  answered 
the  first  question  in  the  negative  and  the  latter  in  the 
affirmative. 

The  jury  found,  then,  that  the  defendant  was  not 
guilty  of  willfulness  or  negligence  in  kindling  or  start- 
ing the  fire,  but  that  it  was  guilty  of  willfulness  or 
negligence  in  allowing  the  fire  to  escape  from  its  own 
land  to  and  upon  the  plaintiffs*  lands.  The  latter 
finding  establishes  the  fact  that  the  fire  escaped  from 
the  defendants'  premises  to  and  upon  the  plaintiffs' 
premises  through  the  willfulness  or  negligence  of  the 
defendant,  and  shows  that  the  jury,  in  finding  their 
general  verdict,  based  it  on  the  willfulness  or  negli- 
gence of  the  defendant.  It  shows  that,  in  the  judg- 
ment of  the  jury,  the  fire  did  not  escape  from  the 
defendant 's  land  to  the  plaintiffs '  premises  * '  accident- 
ally or  unavoidably."  This  special  finding  that  the 
fire  escaped  through  the  negligence  or  willfulness  of 
the  defendant  shows  that  the  jury  found  that  the  dam- 
age was  caused  by  the  negligence  or  willfulness  of  the 
defendant,  and  not  * '  accidentally  or  unavoidably, ' '  and 
it  cures  the  error  of  the  court  in  giving  the  charge  that 
was  given  as  stated,  supra,  and  in  refusing  to  give  the 
charge  requested  by  the  defendant  a^d  set  out,  supra. 
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Clementson,  in  his  work  on  Special  Verdicts,  page 
95,  says: 

''Errors  in  giving  or  refusing  instructions  may  be 
cured  by  the  jury's  findings  without  which  the  effect  of 
the  court's  action  would  not  be  known  and  would  be 
presumptively  prejudicial.  Judgments  will  not  be  re- 
versed, notwithstanding  an  erroneous  instruction,  if 
from  the  jury's  findings  it  affirmatively  appears  that 
the  verdict  was  not  reached  upon  the  facts  to  which 
the  instructions  applied,  or  that  the  instruction  was 
without  influence.  So,  if  the  answers  show  that  cor- 
rect instructions  which  were  refused  could  not  have 
changed  the  verdict,  the  error  is  harmless." 

In  Worley  v.  Moore^  97  Ind.  21,  the  court  says : 

''In  the  case  before  us,  however,  it  affirmatively  ap- 
pears that  the  jury  were  not  misled  or  influenced  by 
the  objectionable  part  of  the  instruction.  To  an 
interrogatory  as  to  how  the  mistake  in  the  amount  of 
appellees'  indebtedness  occurred,  they  (the  jury) 
answered  that  it  was  by  a  mistake  in  the  computation 
of  the  interest  upon  the  notes  and  accounts.  A  judg- 
ment will  not  be  reversed  upon  an  erroneous  instruc- 
tion, when  it  thus  appears  that  the  jury  was  not  in- 
fluenced by  it." 

In  Davis  v.  Guarnieri,  45  Ohio  St.  491  (15  N.  E. 
361,  4  Am.  St.  Rep.  548),  the  court  says : 

"The  finding  of  this  special  verdict  renders  imma- 
terial such  portions  of  the  charge  to  the  jury  as  were 
not  calculated  to  induce  the  particular  finding  upon 
the  subject  involved  in  the  instruction." 

In  Marcott  v.  Marq.  H.  &  0.  B.  B.,  49  Mich.  103  (13 
N.  W.  376),  Justice  Coolby  says. 

"A  similar  charge  was  given  in  respect  to  the  want 
of  air-brakes  on  the  train ;  but,  as  the  jury,  expressly 
found  that  the  accident  was  not  attributable  to  the 
want  of  air-brakes,  all  that  the  judge  said  on  that  sub- 
ject became  immaterial." 
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In  Keairnes  v.  Durst,  110  Iowa,  121  (81  N.  W.  240), 
the  court  says: 

''The  jury  was  charged  that  the  burden  was  on  the 
defendant  to  prove  by  a  preponderance  of  the  evi- 
dence the  setoff  pleaded  in  the  answer,  and  that,  if 
he  had  failed  to  do  so,  the  findings  should  be  for  the 
plaintiff.  The  defendant  justly  complains  of  this,  for 
the  reason  that  the  setoff  consisted  of  judgments 
which  were  admitted,  and  of  which  proof  was  not  re- 
quired, but  the  error  was  without  prejudice,  as  the 
jury  found  specially  that  the  judgments  had  been  paid, 
and  that  necessarily  included  a  finding  that  they  had 
existed. ' ' 

See,  also,  to  the  same  effect,  Clark  v.  Ralls,  71  Iowa, 
189  (32  N.  W.  327) ;  Walker  v.  Wickens,  49  Kan.  42; 
Daly  V.  City  of  Milwaukee,  103  Wis.  588  (79  N.  W. 
752). 

It  is  clear,  upon  both  authority  and  reason,  that 
when  the  court  gives  an  erroneous  charge  or  refuses 
to  give  a  correct  one,  on  a  state  of  facts  in  the  case, 
and  the  jury  returns  a  special  finding  that  shows  that 
the  facts  on  which  the  court  charged,  or  refused  to 
charge,  had  no  existence,  the  special  finding  of  the 
jury  cures  or  renders  harmless  the  error  of  the  court. 
We  hold  that  the  error  of  the  court  in  giving  the  charge 
above  set  out,  and  in  refusing  to  give  the  instruction 
requested,  as  stated,  supra,  was  rendered  harmless  by 
the  special  finding  of  the  jury. 

We  have  examined  the  instructions  given  to  the 
jury  carefully,  and  also  the  charges  requested  by  the 
defendant  and  refused  by  the  court,  and  we  find  that, 
with  the  exceptions  above  specified,  the  instructions 
given,  taken  and  construed  as  a  whole,  were  fair  to  the 
defendant  and  submitted  the  case  to  the  jury  properly. 
The  points  covered  by  the  charges  requested  by  the 
defendant,  with  the  exception  noted,  supra,  were  sub- 
stantially covered  by  the  instructions  given.     When 
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the  instructions  were  given,  Mr.  Dillard,  attorney  for 
the  defendant,  said  to  the  court,  inter  alia: 

*'We  recognize  the  fact  that  your  honor's  instruc- 
tions were,  we  think,  liberal  and  fair  generally;  but 
there  were  one  or  two  conditions  under  which  you 
said  the  verdict  should  be  given  for  the  plaintiffs  that 
we  are  unable  to  make  out  at  the  present  time,  and 
we  would  like  it  in  that  general  form  on  the  ground 
that  it  is  not  the  law." 

We  find  no  reversible  error  in  the  record,  and  the 
judgment  of  the  court  below  is  affirmed. 

Apfibmed:  Beheabino  Denied. 

Mb.  Chief  Justice  McBbide^  Mb.  Justice  Moobs  and 
Mb.  Justice  Bubkett  concur. 


Argued  January  14,  decided  February  3,  rehearing  denied  April  7, 
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McFARLAND  v.   OREGON  ELECTRIC  RY.  CO. 

(138  Pac.  458.) 

EzceptioxLs»  BlU  of — ^Bequiidtes  In  Oeneral. 

1.  A  formal  statement  in  typewriting  of  the  exceptions  taken 
daring  the  trial  of  the  case  to  the  rulings  and  instructions,  comprising 
23  pages,  certified  by  the  judge  in  the  usual  manner,  attached  to  an 
exhibit  containing  all  the  evidence,  and  a  statement  that  the  bill  of 
exceptions  was  settled  and  allowed  at  a  certain  date,  complies  with 
the  rules  of  the  Supreme  Court. 

Ezceptions,  Bill  of — ^ReqnlslteB — TraniKTlpt  of  Testimony. 

2.  A  transcript  certified  to  be  a  full,  true  and  impartial  transcript 
of  the  stenographer's  notes,  and  to  constitute  all  of  the  testimony 
offered  on  the  hearing,  to  the  inside  of  the  front  cover  of  which  is 
riveted  the  bill  of  exceptions,  is  sufficiently  identified  and  attached  to 
the  bUl  of  exceptions  to  make  it  a  part  thereof. 

Appoal  and  Error — ^Record — Scope  and  Contents — Exhibits. 

3.  Blue-prints  marked  "Defendant's  Exhibit,"  and  numbered,  bear- 
ing no  indication  that  they  were  filed  with  the  clerk  of  the  trial  court 
or  identified  as  having  been  received  in  evidence,  will  be  disregarded 
by  the  Supreme  Court. 
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£zception8»  BUI  of — Requisites — ^Reference  to  Transcript. 

4.  A  reference  in  the  bill  of  exceptions  to  the  transcript  of  the 
evidence  as  an  "abstract/'  not  being  misleading,  does  not  affect  the 
sufficiency  of  the  record. 

Master  and  Servant — ^Damages — ^Loss  of  Comfort  and  Society. 

5.  Under  Employers'  Liability  Act  (Laws  1911,  p.  16)  Section  1, 
requiring  persons  or  corporations  engaged  in  the  manufacture,  trans- 
mission, or  use  of  electricity  to  use  every  precaution  practicable  for 
the  safety  of  employees,  and  Section  4,  providing  that,  if  there  shall 
be  any  loss  of  life  by  reason  of  the  neglect  of  provisions  of  the  act 
by  any  person  liable  thereunder,  the  widow,  lineal  heirs,  or  adopted 
children,  or  husband,  mother  or  father,  as  the  case  may  be,  shall  have 
a  right  of  action,  without  any  limit  as  to  the  amount  of  damages, 
while  the  beneficiary  may  recover  any  money  loss,  including  the  value 
of  services  during  minority  and  the  benefits  rcasonablv  to  be  expected 
therefrom,  there  can  be  no  recovery  for  loss  of  comfort,  society  and 
protection  of  the  decedent. 

[As  to  the  principle  that  defendant  is  not  liable  for  all  possible 
consequences  of  wrongful  act,  see  note  in  36  Am.  St.  Bep.  811. 
As  to  measure  of  damage  for  causing  death  of  human  being,  see 
note  in  12  Am.  St.  Bep.  375.] 

Death — ^Actions  for  Causing  Death — Statutory  Provisions. 

6.  The  Employers*  Liability  Act  (Laws  1911,  p.  17)  Section  4, 
giving  a  right  of  action  for  death  caused  by  violation  of  the  act  to 
the  widow,  lineal  heirs  or  adopted  children,  husband,  mother  or  father, 
as  the  case  may  be,  and  Section  7,  repealing  all  acts  or  parts  of  acts 
inconsistent  therewith,  does  not  repeal  Section  34,  L.  O.  L.,  authorizing 
a  father  or,  in  case  of  his  death  or  desertion  of  the  family,  the  mother 
to  maintain  an  action  for  injury  to  or  death  of  a  child,  and  a  guardian 
for  injury  to  or  death  of  his  ward,  or  Section  380,  empowering  an 
executor  or  administrator  to  maintain  an  action  for  death  caused  by 
a  negligent  act  or  omission. 

[As  to  who  is  "dependent"  within  statute  giving  right  of  action 
for  death  by  wrongful  act  to  persons  dependent  on  deceased,  see 
note  in  Ann.  Gas.  1912B,  733.] 

Master  and  Servant  —  Actions  for  Causing  Death  —  Statutory  Pro- 
visions. 

7.  The  Employers'  Liability  Act  (Laws  1911,  p.  17),  Section  4, 
giving  a  right  of  action  for  death  caused  by  violation  of  the  act,  is 
remedial,  and  as  far  as  possible,  ought  to  be  construed  liberally  in 
favor  of  the  beneficiaries. 

Death — Actions  for  Causing  Death — Statutory  Provisions. 

8.  The  recovery  of  damages  for  death  by  wrongful  act  exists  solely 
by  statute,  and  the  compensation  which  may  be  recovered  is  limited 
by  the  enactment  creating  the  right. 

[As  to  actions  to  recover  damages  for  the  wrongful  causing 
of  death,  see  notes  in  48  Am.  Dec.  632;  70  Am.  St.  Bep.  669.] 

Master  and  Servant — ^Actions  for  Causing  Death — ^Persons  BntiUed  to 
Sue. 

9.  Employers'  Liability  Act  (Laws  1911,  p.  17),  Section  4,  giving 
a  right  of  action  for  death  caused  by  violation  of  the  act  to  "the 
widow  of  the  person  so  killed,  his  lineal  heirs  or  adopted  children, 
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or  the  husband,  mother,  or  father,  as  the  case  may  be,"  gives  damages 
to  the  persons  specified  in  the  order  stated,  and  the  father  of  decedent 
cannot  maintain  the  action  where  he  left  his  mother  surviving. 

Death — ^Persons  Entitled — Statutory  Provisions. 

10.  So  much  of  Section  7349,  L.  O.  L.,  providing  for  the  descent 
and  distribution  of  personal  property;'  is  impliedly  repealed  as  conflicts 
with  Employers'  Liability  Act  (Laws  1911,  p.  17),  Section  4,  giving 
a  right  of  action  to  the  widow,  etc.,  of  a  person  killed  by  violation 
of  the  act,  and  Section  7,  repealing  all  acts  or  parts  of  acts  incon- 
sistent therewith. 

From  Multnomah :  William  N.  Gatbns,  Judge. 

Department  1.    Statement  by  Mr.  Justicje  Moorb. 

This  is  an  action  by  L.  B.  McFarland  against  the 
Oregon  Electric  Railway  Company,  a  corporation,  to 
recover  $50,000  as  damages,  resulting  from  the  death 
of  his  son,  Neal  J.  McFariand,  alleged  to  have  been 
caused  by  the  defendant's  negligence  in  failing  prop- 
erly to  guard  electric  wires  at  a  substation,  in  con- 
sequence of  which  the  deceased,  an  employee  of  the 
defendant,  received  a  shock  October  7,  1912,  causing 
instantaneous  death  at  the  age  of  19  years,  7  months, 
and  25  days.  From  a  judgment  in  plaintiff's  favor 
for  $7,500,  the  defendant  appeals. 

Revebsed  :  Rehearing  Denied. 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  Carey  S  Kerr,  Mr.  Omar  C.  Spencer  and 
Messrs.  Griffith,  Letter  <&  Allen,  with  an  oral  argu- 
ment by  Mr.  Harrison  Allen. 

For  respondent  there  was  a  brief  with  oral  argu- 
ments by  Mr.  Will  R.  King  and  Mr.  Lotus  L.  Langley. 

Mr.  Justice  Moore  delivered  the  opinion  of  the 
court. 

1.  As  a  preliminary  matter  it  is  maintained  by 
plaintiff 's  counsel  that  a  review  of  the  errors  attempted 
to  be  assigned  should  not  be  undertaken.  The  formal 
statement  in  typewriting  of  the  exceptions  taken  by 
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defendant's  counsel  during  the  trial  of  the  cause  to 
the  rulings  and  instructions  of  the  court,  comprising 
23  pages,  is  certified  to  by  the  judge  in  the  usual  man- 
ner, and  it  is  further  attested  that  Exhibit  '*A**  con- 
tains all  the  testimony  and  evidence  offered,  together 
with  the  instructions  given  and  refused,  and  that  the 
bill  of  exceptions  was  settled  and  allowed  August  27, 
1913.  The  bill  was  filed  with  the  clerk  of  the  lower 
court  the  day  it  was  approved.  It  contains  a  state- 
ment as  follows:  ''Thereupon  L.  B.  McFarland,  plain- 
tiff, was  called  as  a  witness  in  his  own  behalf,  and, 
after  having  been  duly  sworn,  testified  in  support  of 
the  allegations  of  the  complaint  as  indicated  and  set 
out  on  pages  92  to  103,  inclusive,  in  the  said  abstract 
of  testimony  hereto  attached  and  marked  Exhibit  'A'; 
the  portion  of  the  testimony  of  said  witness  to  which 
attention  is  particularly  drawn  being  as  follows" — 
setting  forth  about  2i/^  pages  of  the  part  of  the  sworn 
statements  of  that  witness. 

2.  The  bill  of  exceptions  is  riveted  to  the  inside  of 
the  front  cover  of  what  purports  to  be  a  transcript 
of  the  testimony,  and  copies  of  the  instructions  given, 
and  those  requested  by  the  respective  parties.  A  cer- 
tificate appended  to  the  transcript  containing  the  title 
of  the  court  and  cause  reads : 

''State  of  Oregon, 

County  of  Multnomah — ss: 

"I,  A.  M.  Butler,  do  hereby  certify  that,  at  the  hear- 
ing and  trial  of  the  above-entitled  cause,  I  personally 
took  in  shorthand  the  foregoing  testimony,  after  which 
said  shorthand  notes  were  transcribed  by  me  and  under 
my  direction,  and  that  the  foregoing  225  typewritten 
pages  is  a  full,  true,  and  impartial  transcript  of  my 
said  shorthand  notes,  which  constitute  all  the  testi- 
mony offered  on  said  hearing.  In  witness  whereof,  I 
have  hereunto  set  mv  hand  at  Portland,  Oregon,  this 
27th  day  of  July,  1913. 

"[Signed]  A.  M.  Butleb." 
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3.  There  have  been  sent  up  blue-prints  marked  '  ^  De- 
fendant's  Exhibit/'  and  numbered  2,  3,  4,  5,  6,  8,  9, 
10,  11,  and  12,  respectively ;  each  representing  sections 
of  the  defendant's  substation  at  Moflfat,  Oregon, 
where  the  decedent  sustained  the  injury  causing  his 
death.  None  of  these  plats  indicates  that  it  had  been 
filed  with  the  clerk  of  the  trial  court,  or  that  it  was 
identified  as  having  been  received  in  evidence,  and  for 
that  reason  they  will  be  disregarded. 

It  further  appears  that  copies  of  the  judgment, 
notice  of  appeal  and  undertaking  therefor,  were  filed 
before  the  bill  of  exceptions  was  settled.  This  often 
occurs  when  a  transcript  of  the  testimony  is  required, 
and  time  is  usually  allowed  by  the  trial  court  to  enable 
the  reporter  to  transcribe  his  notes. 

4.  The  bill  of  exceptions  herein  strictly  complies 
with  the  rules  of  our  court,  and  the  transcript  of  the 
testimony  is  suflBciently  identified  and  attached  to  the 
bill  so  as  to  make  it  a  part  thereof.  It  will  be  re- 
membered that  the  bill  of  exceptions,  referring  to  a 
transcript  of  the  testimony,  improperly  designates  it 
as  an  '^abstract";  but,  as  no  person  could  have  been 
deceived  by  the  use  of  such  word,  the  record  brought 
up  is  ample. 

5.  An  exception  having  been  taken  by  the  defend- 
ant 's  counsel  to  a  part  of  the  court 's  instruction,  it  is 
contended  that,  in  referring  to  the  Employer's  Lia- 
bility Act  (Laws  Or.  1911,  p.  16),  an  error  was  com- 
niitted  in  charging  the  jury  as  follows : 

**  Under  this  statute  the  damages  recoverable  in- 
clude not  only  the  pecuniary  loss  which  the  person 
bringing  the  action  has  sustained  by  reason  of  the 
death  of  the  person  killed,  but  include  comfort,  society, 
and  protection  of  the  deceased. ' ' 

The  act  referred  to,  as  far  as  material  herein,  pro- 
vides generally  that  all  corporations  or  persons  en- 
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gaged  in  the  manufacture,  transmission,  or  use  of 
electricity  shall  use  every  device,  care  and  precaution 
which  it  is  practicable  to  employ  for  the  protection  and 
safety  of  life  and  limb  of  employees:  Section  1.  ''If 
there  shall  be  any  loss  of  life  by  reason  of  the  neglects 
or  failures  of  the  provisions  of  this  act  by  any  owner, 
contractor,  or  subcontractor,  or  any  person  liable 
under  the  provisions  of  this  act,  the  widow  of  the  per- 
son so  killed,  his  lineal  heirs  or  adopted  children,  or 
the  husband,  mother,  or  father,  as  the  case  may  be, 
shall  have  a  right  of  action,  without  any  limit  as  to 
the  amount  of  damages  which  may  be  awarded ' ' :  Sec- 
tion 4.  ''AH  acts  and  parts  of  acts  inconsistent  here- 
with are  hereby  repealed**:  Section  7. 

This  action  is  founded  upon  the  provisions  of  the 
statute  mentioned,  and  the  question  to  be  considered 
is  whether  or  not  the  loss  of  the  society  of  the  person 
killed  by  the  negligent  act  or  omission  of  another  con- 
stitutes an  element  for  which  damages  may  be 
awarded.  In  the  year  1862  the  legislative  assembly 
enacted  a  code,  a  clause  of  which  is  now  incorporated 
in  Lord's  Oregon  Laws  as  Section  34,  authorizing  a 
father  or,  in  case  of  his  death  or  desertion  of  the 
family,  the  mother  to  maintain  an  action  to  recover 
damages  for  injury  to  or  the  death  of  a  child,  and  a 
guardian  for  the  death  of  or  injury  to  his  ward.  At 
the  same  time  what  is  now  Section  380,  L.  0.  L.,  was 
also  passed,  empowering  an  executor  or  administrator 
to  maintain  an  action  to  recover  damages  for  the  death 
of  a  person  caused  by  the  negligent  act  or  omission 
of  another,  but  limiting  an  exercise  of  the  right  to 
two  years  after  the  hurt,  and  providing  that  the  dam- 
ages, if  any  are  recovered,  are  to  be  administered  as 
other  personal  property  of  a  deceased  person. 

6,7.  The  qualified  electors  of  Oregon,  on  Novem- 
ber 8,  1910,  exercising  the  initiative  power  reserved 
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by  the  organic  law  of  the  state,  enacted  the  Employers' 
Liability  Act,  evidently  to  simplify  the  procedure  pre- 
scribed by  Sections  34  and  380,  L.  0.  L.,  and  to  avoid 
the  expense  incident  to  an  administration  upon  the 
estate  of  a  person  whose  death  was  occasioned  by  the 
wrongful  act  or  neglect  of  another.  It  was  also  mani- 
festly intended  by  the  passage  of  Section  4  of  the  act 
in  question  to  set  apart,  as  exempt  from  attachment 
and  execution,  and  to  vest  in  the  persons  named  in  the 
statute  in  the  order  specified  as  entitled  thereto,  the 
damages  that  might  be  recovered  for  the  death  of  a 
person,  in  an  action  brought  for  that  purpose.  This 
act  does  not  repeal  Sections  34  and  380,  L.  0.  L. : 
Statts  V.  Twohy  Bros.  Co.,  61  Or.  602  (123  Pac.  909). 
It  is  an  additional  enactment  upon  the  subject,  and, 
having  been  designed  to  enable  the  persons  sustaining 
the  greatest  loss  by  the  untimely  death  of  their  natural 
or  legal  protector,  the  statute  is  remedial,  and,  as  far 
as  possible,  ought  to  be  liberally  construed  in  favor  of 
the  beneficiaries :  Baltimore  d  Ohio  R.  R.  Co.  v.  Wight- 
man,  29  Gratt.  (Va.)  431, 444  (26  Am.  Rep.  384). 

8.  At  common  law  the  right  of  action  for  an  injury 
to  the  person  abates  upon  the  death  of  the  individual 
hurt.  The  recovery  of  damages  for  such  an  injury 
exists  solely  by  statute,  and  the  pecuniary  compensa- 
tion or  indemnity  which  may  be  recovered  is  limited 
by  the  enactment  creating  the  right :  McKay  v.  Dredg- 
ing Co.,  92  Me.  454,  458  (43  Atl.  29).  For  any  money 
loss  thus  sustained  the  statute  makes  provision  for  its 
recovery,  which  damages  include  the  value  of  the  ser- 
vices of  the  deceased  during  his  minority,  and  also  the 
benefits  reasonably  to  be  expected  by  the  person  en- 
titled to  such  services,  if  the  injured  person  had  lived : 
Bond  V.  United  Railroads,  159  Cal.  270  (113  Pac.  366, 
Ann.  Cas.  1912C,  50,  65).  In  a  note  to  that  case  it  is 
said: 

70  Or.— 8 
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*'The  loss  of  the  society  of  the  child  is  not  of  itself 
an  element  which  the  jury  may  consider  in  determin- 
ing the  amount  of  the  plaintiff's  damages" — citing 
several  decisions  hereinafter  reviewed.  It  is  further 
observed:  *'But  the  jury  may  consider,  as  an  element 
affecting  the  pecuniary  value  of  the  services  of  the 
deceased  child  to  the  plaintiff,  the  fact  that  the  plain- 
tiff has  been  deprived  of  the  comfort,  society,  and  pro- 
tection of  the  child.'' 

In  Matthews  v.  Warner's  Admr.,  29  Qratt.  ( Va.)  570, 
577  (26  Am.  Rep.  396),  under  a  statute  of  Virginia 
authorizing  the  maintenance  of  a  suit  to  recover  for  a 
personal  injury,  and  providing  that  *'the  jury  in  any 
such  action  may  award  such  damages  as  to  it  may  seem 
fair  and  just, ' '  it  was  held  that  punitive  and  exemplary 
damages  might  be  given.  The  conclusion  was  not 
concurred  in  by  one  of  the  justices;  but  he  did  not 
write  an  opinion  expressing  his  dissent.  That  action 
was  founded  on  an  injury  resulting  from  the  death 
of  a  person  under  such  circumstances  as  would  have 
constituted  a  felony,  and  the  decision  illustrates  the 
maxim  **that  hard  cases  make  bad  law." 

In  B,  d  0.  R.  R.  Co.  v.  NoeWs  Admr.,  32  Gratt.  ( Va.) 
394,  400,  the  jury  were  told  that,  in  ascertaining  the 
damages  sustained  by  the  death  of  a  son,  the  mother 
was  entitled,  as  a  component  of  the  injury  inflicted,  to 
*' compensation  for  the  loss  of  his  care,  attention,  and 
society,"  and,  in  adhering  to  the  rule  announced  in 
the  preceding  case,  it  was  determined  that  the  instruc- 
tion was  a  proper  interpretation  of  the  statute  referred 
to. 

In  Beeson  v.  Green  Mt.  G.  M.  Co.,  57  Cal.  20,  39,  the 
jury  were  informed  that  damages  for  the  loss  of  the 
society  of  a  person  killed  by  the  alleged  negligence  of 
another  might  be  awarded,  and  it  was  ruled  that,  since 
the  statute  under  which  the  action  was  brought  pro- 
vided that  ''such  damages  may  be  given  as  under  all 
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the  circumstances  of  the  case  may  be  just,"  the  in- 
struction challenged  was  not  erroneous:  citing  Mat- 
thews V.  Warner,  29  Gratt.  (Va.)  570  (26  Am.  Rep. 
396)  ;B.(&0.  R.  R.  Co.  v.  Noell,  32  Gratt.  (Va.)  394. 
In  Munro  v.  Dredging  etc,  Co,,  84  Cal.  515,  525  (24 
Pac.  303,  305,  18  Am.  St.  Rep.  248),  the  jury  were 
instructed  that,  in  addition  to  the  pecuniary  loss  sus- 
tained in  consequence  of  the  death  of  a  son,  they  should 
take  into  consideration,  in  assessing  the  damage,  the 
sorrow,  grief  and  mental  suffering  occasioned  by  his 
death  to  his  mother,  together  with  the  loss,  if  any,  sus- 
tained by  her  in  being  deprived  of  the  comfort,  society, 
support  and  protection  of  the  deceased.  In  reversing 
a  judgment  rendered  in  plaintiff's  favor,  it  was  held 
that  the  sorrow,  grief  and  mental  suffering  of  a  sur- 
viving relative  were  not  included  in  the  circumstances 
to  be  considered  under  the  California  statute  referred 
to,  and  that  no  damages  could  be  allowed  therefor.  In 
deciding  the  case,  Mr.  Justice  Thornton,  speaking  for 
the  majority  of  the  court,,  says : 

''In  allowing  the  jury  to  take  into  consideration  the 
loss  of  the  comfort,  society,  and  protection  of  the  de- 
ceased, we  think  we  have  gone  far  enough;  but  this, 
we  think,  should  be  allowed  in  the  case  of  a  wife,  as 
in  Beeson's  case,  or  a  mother.'' 

To  this  conclusion,  Mr. .Chief  Justice  Beatty  dis- 
sented, but  wrote  no  opinion  expressing  his  views. 

In  Holt  V.  Spokane  etc.  Ry.  Co.,  3  Idaho  (Hash.), 
703,  712  (35  Pac.  39,  42),  the  jury  were  told  that,  if 
they  should  find  in  favor  of  the  plaintiff,  such  damages 
might  be  awarded  **as  under  the  circumstances  might 
be  just,"  and  that  they  might  take  into  consideration 
the  relation  proved  to  have  existed  between  the  de- 
ceased and  the  plaintiff,  and  also  the  injury,  if  any, 
sustained  by  the  latter  in  the  loss  of  his  child's  society. 
It  was  ruled  that,  since  the  words  last  quoted  were 
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substantially  an  excerpt  from  a  section  of  the  statute 
of  Idaho,  no  error  was  committed  in  so  charging  the 
jury;  the  court  saying: 

*'The  instruction  under  consideration  is  substan- 
tially the  same,  in  eflFect,  as  one  considered  in  Beeson 
V.  Green  Mountain  Min.  Co.,  57  Cal.  20.  That  was  an 
action  brought  by  a  widow  for  damages  for  the  death 
of  her  husband;  and  the  court  held,  that  under  Section 
377  of  the  Code  of  Civil  Procedure  of  California,  which 
is  identical  with  Section  4100  of  the  Revised  Statutes 
of  Idaho,  it  was  not  error  to  instruct  the  jury  that, 
among  other  things,  in  awarding  damages,  they  might 
take  into  consideration  Hhe  relation  proved  as  existing 
between  plaintiff  and  deceased  at  the  time  of  his  death, 
and  the  injury,  if  any,  sustained  by  her  in  the  loss  of 
his  society.*  *' 

The  California  rule  was  subsequently  followed  by 
the  Supreme  Court  of  Idaho  in  a  very  able  opinion  by 
Mr.  Chief  Justice  Ailshie  :  Anderson  v.  Great  North- 
ern Ry.  Co.,  15  Idaho,  513  (99  Pac.  91). 

In  Bourg  v.  BrownelUDrews  Lumber  Co.,  120  La. 
1010, 1021  (45  South.  972,  976,  124  Am.  St.  Rep.  448), 
under  a  clause  of  the  Civil  Code  providing  that ' '  every 
act  whatsoever  of  a  man  that  causes  damage  to  another 
obliges  him  by  whose  fault  it  happened  to  repair  it,'* 
it  was  held  that  sorrow  caused  by  the  death  of  a  son 
and  the  deprivation  of  the  child's  society  constituted 
elements  of  damage  that  might  be  recovered  in  an 
action  brought  for  that  purpose. 

In  Sharp  v.  National  Biscuit  Co.,  179  Mo.  553,  560 
(78  S.  W.  787,  789),  under  a  statute  providing  that 
**the  jury  may  give  such  damages,  not  exceeding  five 
thousand  dollars,  as  they  may  deem  fair  and  just,  with 
reference  to  the  necessary  injury  resulting  from  such 
death,  to  the  surviving  parties  who  may  be  entitled 
to  sue,  and  also  having  regard  to  the  mitigating  or 
aggravating  circumstances  attending  such  wrongful 
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act,  neglect  or  default,*'  it  was  said:  **  'The  neces- 
sary injury,*  referred  to  in  the  statute,  may  or  may 
not  include  the  net  loss  of  services;  but  it  also  covers 
other  injuries  besides  loss  of  services.  It  includes 
loss  of  comfort,  society,  and  love  of  the  child. ' ' 

In  Wood  v.  City  of  Omaha,  87  Neb.  213,  220  (127 
N.  W.  174,  176),  the  court,  in  speaking  of  a  son,  say: 

**The  jury  are  told  that  they  are  not  to  allow  dam- 
ages for  the  loss  of  the  solace  of  his  mother's  com- 
panionship, but,  so  far  as  the  companionship  and  ad- 
vice of  his  mother  are  of  a  pecuniary  value,  they  may 
take  that  into  consideration ;  and  we  think  that  under 
the  evidence  in  this  case  this  cannot  be  said  to  be  pre- 
judicially erroneous.** 

In  that  case  no  reference  is  made  to  the  statute  upon 
which  the  action  is  based. 

In  Webb  v.  Denver  <&  R.  G.  W.  Ry.  Co.,  7  Utah,  17,  20 
(24  Pac.  616,  617),  under  a  statute  of  Utah  authorizing 
a  recovery  of  damages  for  the  death  of  a  person,  and 
providing  that,  in  an  action  therefor,  **such  damages 
may  be  given  as  under  all  the  circumstances  of  the 
case  may  be  just,'*  the  jury  were  told,  in  an  action 
by  a  mother  for  the  death  of  her  son,  that,  in  assessing 
the  plaintiff's  damages,  they  might  consider,  not  only 
the  pecuniary  value  of  his  services  had  he  lived,  but 
also  the  mental  pain  and  suffering  caused  by  his  death ; 
and  it  was  held  that  the  instruction  was  erroneous. 

In  Wells  V.  Denver  &  R.  G.  W.  Ry.  Co.,  7  Utah,  482 
(27  Pac.  688),  the  Supreme  Court  of  Utah  held  that  a 
charge  permitting  the  jury,  in  estimating  damages  for 
the  death  of  a  person,  to  include  compensation  to  the 
widow  and  daughter  of  the  deceased  for  the  loss  of 
companionship  was  not  subject  to  the  objection,  on 
the  ground  that  mental  suffering  might  be  embraced  in 
the  instruction,  when  the  court  immediately  thereafter 
told  the  jury  not  to  allow  for  such  pain  of  mind. 
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In  the  foregoing  cases,  wViich  include  all  the  decisions 
that  have  been  called  to  our  attention,  the  statutes 
of  the  several  states  mentioned,  providing  for  the  re- 
covery of  damages  resulting  from  the  death  of  a  per- 
son caused  by  the  act  or  omission  of  another,  were 
held  to  be  suflSciently  comprehensive  to  include  the 
loss  of  society  of  the  deceased.  Section  4  of  the  Em- 
ployers'  Liability  Act  of  Oregon  does  not,  like  the 
enactment  of  California,  provide  that  in  this  class  of 
actions  ''such  damages  may  be  given  as  under  all  the 
circumstances  of  the  case  may  be  just."  In  the  ab- 
y  sence  of  a  statute  which,  either  expressly  or  by  rea- 
sonable interpretation,  authorizes  a  recovery  for  the 
loss  of  society,  we  do  not  believe  that  damages  there- 
for can  be  obtained  by  course  of  law :  8  Am.  &  Eng. 
Ency.  Law  (2  ed.),  908. 

It  will  be  remembered  that  in  the  note  to  Bond  v. 
United  Railroads,  Ann.  Cas.  1912C,  65,  it  is  remarked : 
''The  loss  of  the  society  of  the  child  is  not  of  itself 
an  element  which  the  jury  may  consider  in  determin- 
ing the  amount  of  the  plaintiff's  damages.''  The 
phrase  "of  itself"  as  thus  used  would  seem  to  create 
the  inference  that  the  loss  of  the  society  of  a  child,  if 
connected  with  other  grounds  of  damages,  formed  an 
element  thereof.  The  case  of  Wales  v.  Pacific  Elec. 
Motor  Co.,  130  Cal.  521,  524  (62  Pac.  932,  1120),  cited 
in  the  note,  sustains  this  doctrine.  In  that  case,  how- 
ever, Mr.  Chief  Justice  Beatty  dissented,  on  the 
ground  that  the  rule  adopted  in  the  case  of  Beeson  v. 
Green  Mountain  Min.  Co.,  57  Cal.  20  was  controlling. 
If  the  statute  of  California  is  broad  enough  to  permit 
a  recovery  of  damages  for  the  loss  of  society,  it  would 
seem  suflSciently  extensive  to  authorize  a  recovery  for 
sorrow,  grief  and  mental  suffering,  and  that  the  dis- 
sent of  the  Chief  Justice  presented  the  better  reason- 
ing. 
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Omitting  the  words  '*of  itself  in  the  note  to  the 
case  referred  to,  the  following  decisions  there  cited 
support  the  legal  principle  announced :  KcXl  v.  Galves- 
ton etc.  R.  Co.  (C.  C),  39  Fed.  18,  21 ;  Little  Rock  etc. 
R.  Co.  V.  Barker,  33  Ark.  350  (34  Am.  Rep.  44,  48) ; 
McKay  v.  New  England  Dredging  Co.,  92  Me.  454,  458 
(43  Atl.  29) ;  Telfer  v.  Northern  R.  Co.,  30  N.  J.  Law, 
188,  210;  Caldwell  v.  Brown,  53  Pa.  453,  459;  Schnable 
V.  Providence  Public  Market,  24  R.  I.  477,  478  (53  Atl. 
634) ;  Taylor  etc.  R.  Co.  v.  Warner,  84  Tex.  122,  125 
(19  S.  W.  449,  20  S.  W.  823). 

We  conclude  that  the  insertion  of  the  phrase  "of 
itself"  in  the  note  in  question  was  inadvertent,  and 
shows  that  mistakes  will  occur  in  the  very  valuable 
annotations  to  the  series  of  reports  mentioned,  though 
this  is  the  first  error  of  its  kind  we  have  discovered. 

Under  a  statute  like  Section  4  of  the  Employers'  Lia- 
bility Act  of  Oregon,  which  creates  a  new  cause  of 
action,  and  does  not  revive  a  right,  the  rule  is  almost 
universal  that  the  measure  of  the  recovery  in  case  of 
death  is  the  pecuniary  injury  sustained,  and  that  loss 
of  society  of  the  deceased  does  not  constitute  an  ele- 
ment of  the  damages :  13  Cyc.  371 ;  2  Sedgwick,  Dam- 
ages (9  ed.),  §  573a;  3  Shearman  &  Red.,  Neg.  (6  ed.), 
§§  769,  773;  Tiffany,  Death  by  Wrongful  Act,  §  154. 

We  conclude,  therefore,  that  an  error  was  committed 
in  charging  the  jury  that  the  damages  for  the  loss  of 
the  society  of  the  deceased  could  be  recovered. 

9, 10.  La,  view  of  the  conclusion  thus  reached,  it  is 
deemed  proper  to  consider  another  question  that  is 
not  assigned  as  error:  The  complaint  averred  'Hhat 
plaintiff  is  the  father  of  Neal  J.  McFarland,  deceased, 
and  his  sole  heir  at  law. ' '  The  answer  challenges  this 
statement  as  follows: 

*' Defendant  alleges  that  it  has  no  knowledge  or  in- 
formation sufficient  to  form  a  belief  as  to  the  relation 
of  the  plaintiff  to  said  Neal  J.  McFarland." 


40  McFabland  v.  Obegon  Elcctric  By.  Co.     [70  Or. 

At  the  trial  Anna  L.  MeFarland,  the  mother  of  the 
deceased,  in  answer  to  the  direction,  **  State  what  con- 
tributions, if  any,  Neal  had  been  making  to  the  support 
of  the  family  before  his  death,"  replied:  "Twenty 
dollars  was  the  least ;  it  went  according  to  his  salar}' ; 
at  the  time  of  his  death  he  was  giving  me  $30.  Q. 
What  do  you  mean,  a  month  ?    A.  Yes ;  a  month. " 

The  plaintiff  testified  that  he  resided  in  Tillamook 
County,  Oregon;  that  he  received  as  wages  $40  and 
$45  a  month;  that  his  wife  lived  in  the  City  of  Port- 
land, and  in  reply  to  the  question,  **How  long  since 
you  lived  at  home?*'  answered:  **It  has  been  about 
five  years.  *  *  Q.  Did  you  ever  send  any  of  your 
money  to  your  family  1  A.  Yes,  sir.  Q.  How  much 
did  you  send?  A.  All  I  could  spare,  after  paying  in- 
terest, taxes,  and  incidental  expenses.''  He  further 
said:  "I  was  paying  interest  and  taxes  on  six  lots  in 
Mt.  Tabot,  and  it  amounted  to  about  $25  a  month — 
and  insurance/' 

It  will  be  kept  in  mind  that  Section  4  of  the  statute 
under  consideration  provides  that,  if  there  shall  be 
any  loss  of  life  *' under  the  provisions  of  this  act,  the 
widow  of  the  person  so  killed,  his  lineal  heirs  or 
adopted  children,  or  the  husband,  mother,  or  father, 
as  the  case  may  be,  shall  have  a  right  of  action  without 
any  limit  as  to  the  amount  of  damages  which  may  be 
awarded,"  and  that  Section  7  of  the  enactment  reads: 
'*A11  acts  or  parts  of  acts  inconsistent  herewith  are 
hereby  repealed."  It  is  believed  that,  when  these  sec- 
tions are  construed  together,  the  damages  that  are 
recovered  in  the  action  for  the  loss  of  life  of  a  person 
killed  by  the  act  or  omission  of  another  is  by  Section 
4  of  the  enactment  given  to  the  person  or  persons  there 
specified  in  the  order  stated;  that  such  beneficiaries 
''as  the  case  may  be"  are  the  only  persons  who  can 
maintain  an  action  for  the  injury  sustained ;  and  that 
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BO  much  of  Section  7349,  L.  0.  L.,  providing  for  the 
descent  and  distribution  of  personal  property  of  a 
decedent,  as  conflicts  with  the  dispensation  of  such 
damages  to  the  person  or  persons  thus  declared  to  be 
entitled  thereto  is  impliedly  repealed. 

Neal  J.  McFarland  having  died  unmarried,  with- 
out lineal  heirs  or  adopted  children,  but  leaving  a 
mother  surviving,  she  is  the  sole  beneficiary  of  any 
sum  that  may  be  recovered  as  damages  resulting  from 
his  death,  to  the  exclusion  of  his  father,  who,  though 
entitled  as  sole  heir  to  all  other  property  of  which 
his  son  died  seised  or  possessed,  has  no  interest  in  or 
claim  to  the  damages  for  the  death  of  the  son. 

Such  being  the  case,  the  judgment  should  be  re- 
versed, and  the  action  dismissed,  without  prejudice 
to  the  right  of  the  mother,  if  now  living,  to  institute 
an  action  to  recover  the  damages  to  which  she  alone 
is  entitled,  and  it  is  so  ordered. 

Bevebsed  and  Dismissed  :  Beheabing  Denied. 

Mr.  Chief  Justice  McBridb,  Mb.  Justice  Burnett 
and  Mb.  Justice  Bamsey  concur. 


Argned  Jannaiy  30,  decided  Febmarj  17,  rehearing  denied  April  7, 

1914. 

PAEKEB  V.  SMITH  LTJMBEB  CO.* 

(138  Pac.  1061.) 

Evidence — ^Docmnentary  Evidence— Pliotograplif. 

1.  Photographs,  when  relevant  to  describe  a  person,  place  or  thing, 
ate  admissible  to  apply  the  evidence  in  a  cause;  but  they  must  be 
shown  by  extrinsic  evidence  to  be  true  representations  of  the  place  or 
subject  at  the  time  in  controversy. 

[As  to  photographs  as  evidence,  see  notes  in  75  Am.  St.  Bep. 
468;  114  Am.  St.  Rep.  437;  Ann.  Cas.  1913D,  1277.] 

*0n  the  general  question  of  the  use  of  photographs  as  evidence,  see 
note  in  35  L.  B.  A.  802.  Bspobteb. 


I 
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Evidence— Docmnentaxy  Evidence — ^Fhotograplis. 

2.  Photographs,  to  be  admissible  in  evidence,  need  not  be  verified 
by  the  photographer  who  took  them;  but  foundation  for  their  admis- 
sion may  be  laid  by  the  evidence  of  anyone  who  can  testify  as  to 
their  correctness. 

Evidence — ^Reception  of  Evidence — ^Discretion  of  Trial  Court. 

3.  Whether  a  photograph  is  sufficiently  verified  to  be  admitted  in 
evidence  is  to  be  determined  by  the  trial  court,  in  the  exercise  of  a 
sound  discretion. 

Evidence — ^Best  and  Secondary  Evidence — ^Photograplu. 

4.  When  a  written  instrument  is  admissible  as  evidence,  and  can- 
not be  produced,  and  a  proper  foundation  is  laid  for  the  admission 
of  a  copy,  a  photograph,  shown  to  be  a  true  copy  by  the  person  who 
took  it  or  another,  is  admissible  as  secondary  evidence. 

Evidence — Best   and   Secondary   Evidence — Grounds   for   Admitting 
Secondary  Evidence. 

5.  Under  Section  712,  subdivision  2,  L.  O.  L.,  providing  that  sec- 
ondary evidence  may  be  produced  when  the  original  cannot  be  pro- 
duced in  a  reasonable  time  with  proper  diligence,  and  its  absence  is 
not  owing  to  the  default  or  neglect  of  the  party  offering  the  evidence, 
where  plaintiff  wrote  to  an  insurance  company  on  November  21,  1912, 
asking  for  the  return  of  a  certificate  which  he  desired  to  use  as  evi- 
dence, and  received  no  answer,  and  made  no  further  effort  to  procure 
the  certificate  before  the  trial  January  29,  1913,  sufficient  dUigence 
is  not  shown  to  authorize  the  admission  of  secondary  evidence. 

Evidence— Admission  by  Corporate  Agent — ^Authority. 

6.  In  an  action  against  a  corporation  for  the  death  of  an  employee, 
a  certificate  by  the  vice-president  of  a  corporation  used  in  obtaining 
insurance  on  the  life  of  the  decedent,  that  his  death,  or  the  accident 
which  caused  it,  was  not  attributable  to  the  excessive  use  of  intoxi- 
cating liquors,  is  not,  in  the  absence  of  evidence  that  it  was  within 
the  real  or  apparent  scope  of  his  authority,  admissible  against  the 
company. 

[As  to  when  admissions  and  declarations  to  agent  are  evidence 
against  principal,  see  note  in  53  Am.  Dee.  778.] 

Trial— ^Verdict— Special  Verdict— Conflict  Witli  General  Verdict. 

7.  Under  Section  154,  L.  O.  L.,  providing  that  the  court  may  in- 
struct the  jury,  in  addition  to  returning  a  general  verdict,  to  find 
upon  particular  questions  of  fact,  and  these  special  findings  shall  con- 
stitute the  special  verdict,  special  verdicts  control  general  verdicts 
when  the  two  are  inconsistent. 

Municipal  Corporations — Obstruction  in  Street — ^Verdict — ^Effect. 

8.  In  an  action  for  death  from  running  with  a  motorcycle  at 
night  into  a  woodpile  in  a  street,  left  there  by  one  of  the  defendants, 
special  findings  that  the  decedent  was  intoxicated  at  the  time  of  the 
accident,  and  that  his  intoxication  contributed  proximately  to  his 
injury,  are  conclusive  against  plaintiff,  in  the  absence  of  error  in 
rulings  on  evidence  or  instructions,  since  they  show  that  decedent 
was  guUty  of  contributory  negligence. 
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Trial — ^Instractloiui — "IntozlcatloiL'* 

9.  In  an  action  for  wrongfullj  causing  death  by  leaving  an  ob- 
etmetion  in  a  street,  instructions  that,  if  the  decedent  was  so  intoxi- 
cated that  he  had  lost  control  of  his  brain  or  muscles  such  as  an 
ordinarily  prudent  man  in  the  full  possession  of  his  faculties  would 
exercise,  and  defendants  were  ignorant  of  such  condition,  and  such 
intoxication  contributed  proximately  to  the  injury,  plaintiif  cannot 
recover,  but  that  a  person  under  the  influence  of  liquor  is  not  neces- 
sarily intoxicated,  and  intoxication  is  synonymous  with  drunkenness, 
evidenced  by  undue  excitation  of  the  passions  or  feelings  or  impair- 
ment of  capacity  to  think  and  act  correctly,  were  proper. 

[As  to  intoxication  as  contributory  negligence,  see  note  in  25 
Am.  St.  Rep.  39.] 

From  Coos :  John  S.  Coke,  Judge. 

Tills  is  an  action  by  John  A  Parlier,  administrator 
of  tlie  estate  of  George  H.  Parlier,  deceased,  against 
the  C.  A.  Smith  Lnmber  &  Manufacturing  Company, 
a  corporation,  and  the  City  of  Marshfield,  a  municipal 
corporation.  From  a  judgment  for  the  defendants, 
plaintiff  appeals.  The  facts  are  set  forth  in  the  opin- 
ion of  the  court.  Affibmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Isham  N.  Smith,  Mr.  William  T.  Stoll  and  Mr. 
Hugh  Barclay,  with  an  oral  argument  by  Mr.  Smith. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  John  D.  Go^s  and  Mr.  J.  G.  Kendall,  with  an  oral 
argument  by  Mr.  Goss. 

Department  2.  Mr.  Justice  Bamset  delivered  the 
opinion  of  the  court. 

The  plaintiff,  as  administrator  of  the  estate  of 
George  H.  Parker,  deceased,  who  died  intestate  on  the 
19th  day  of  August,  1912,  from  the  effects  of  an  in- 
jury received  by  him  on  the  morning  of  August  18, 
1912,  in  the  City  of  Marshfield,  brought  this  action  to 
recover  $7,500,  as  damages  for  the  death  of  the  de- 
cedent, claiming  that  his  death  was  caused  by  the  neg- 
ligence of  the  defendants. 
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The  defendant  the  0.  A.  Smith  Lumber  &  Manu- 
facturing Company  is  a  corporation,  and  the  defend- 
ant the  City  of  Marshfield  is  a  municipal  corporation 
of  this  state. 

The  defendant  the  C.  A.  Smith  Lumber  &  Manu- 
facturing Company  was  engaged  in  the  manufacture 
and  sale  of  lumber,  and  in  selling  wood  for  fuel.  Said 
company  delivered  the  wood,  by  it  sold,  to  its  cus- 
tomers in  said  city,  by  ''dumping**  it  in  wagon-load 
quantities  on  the  sides  of  the  streets  in  front  of  their 
dwelling-houses. 

South  Broadway  is  one  of  the  principal  streets  of 
Marshfield,  and  extends  in  a  southerly  direction  from 
Central  Avenue  to  and  beyond  the  place  where  said 
decedent  was  injured  as  stated  infra.  South  Broad- 
way is  a  public  highway  of  said  city,  arid  is  80  feet 
wide,  to  a  point  where  IngersoU  Avenue  intersects  it; 
but  from  that  point  southerly  said  South  Broadway 
has  been  opened  and  improved  to  the  extent  of  only 
approximately  23  feet  in  width,  and  said  improvement 
consists  of  planking  the  driveway  and  guard  railings 
along  the  outer  edges  thereof,  the  said  part  of  said 
street  being  approximately  23  feet  wide.  Algie  Han- 
son resides  on  the  east  side  of  said  portion  of  said 
street,  at  No.  912  thereof.  On  the  afternoon  of  Au- 
gust 17,  1912,  at  about  4  o'clock,  the  defendant  com- 
pany, at  the  request  of  said  Algie  Hanson,  and  for  his 
use  and  benefit,  as  fuel,  delivered  to  him,  in  front  of 
his  residence  at  No.  912,  on  the  east  side  of  said  street, 
a  load  of  short  mill  wood.  Said  load  of  wood  (see  evi- 
dence of  Dr.  Minigus)  was  dumped  on  the  east  side 
of  said  street.  It  was  about  3  feet  high,  and  about 
10  or  12  feet  long,  north  and  south,  extending  to  within 
4  or  5  feet  of  the  center  of  the  street. 

The  complaint  alleges,  inter  alia,  that  some  time  dur- 
ing the  night  of  August  ITth,  or  the  morning  of  the 
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18th  day  of  August,  1912,  the  said  George  H.  Parker, 
deceased  while  lawfully  passing  through  said  street 
in  a  southerly  direction  on  a  motorcycle,  and  while  a 
dense  fog  and  darkness  were  prevailing,  ran  into  or 
over  the  said  obstructions,  or  one  of  them,  sustaining 
as  a  result  thereof  a  fracture  of  his  skull  and  other  in- 
juries from  the  effect  of  which  he  died  some  time  dur- 
ing the  forenooji  of  August  19,  1912,  The  complaint 
alleges,  also,  that  the  decedent  was  28  years  old,  a 
skilled  mechanic,  and  that  he  was  of  robust  health  and 
intellect,  and  industrious,  thrifty  and  of  good  habits. 
The  complaint  alleges,  also,  that  the  company  de- 
fendant, after  dumping  said  wood  in  the  street,  as 
stated  supra,  ** wantonly,  unlawfully,  and  negligently'' 
allowed  the  said  obstructions  to  remain  in  said  street 
until  after  the  morning  of  the  19th  day  of  August, 
1912,  without  placing  any  barrier,  light  or  danger 
signal  of  any  kind  on  or  around  the  same  to  warn  or 
protect  persons  traveling  on  or  passing  through  said 
street.  The  complaint  alleges,  also,  that  the  said  ob- 
structions of  said  street  by  the  defendant  the  C.  A. 
Smith  Lumber  &  Manufacturing  Company,  as  afore- 
said, was  known,  and  by  reasonable  care  should  have 
been  known,  by  the  defendant  city;  but  that  the  de- 
fendant city  negligently  failed  and  neglected  to  cause 
said  obstructions  to  be  removed,  or  to  put  or  cause  to 
be  put  any  barrier,  guard,  light  or  danger  signal  on, 
around  or  about  the  same  to  warn  or  protect  persons 
traveling  on  or  passing  through  said  street.  The  com- 
plaint demands  a  judgment  against  the  defendants  for 
damages  in  the  sum  of  $7,500. 

The  defendants  filed  separate  answers,  denying  the 
principal  allegations  of  the  complaint,  and  setting  up 
affirmative  matter.  The  city  defendant  alleged  that 
it  had  no  notice  or  knowledge  of  the  placing  of  said 
wood  in  said  street.    Both  defendants  admitted  that 
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they  placed  no  lights  or  guards  at  or  about  said  wood. 
The  defendant  company  admitted  delivering  said  wood 
to  Algie  Hanson  as  above  stated,  but  averred  that  it 
did  so  in  accordance  with  an  ordinance  of  said  city 
duly  authorizing  the  delivery  of  fuel  in  that  manner. 

Both  defendants,  by  their  answers,  pleaded  in  sub- 
stance, as  a  defense,  that  the  plaintiff's  intestate, 
George  H.  Parker,  had  knowledge  of  the  fact  that  said 
wood  was  in  said  street  at  the  time  of  said  injury,  and 
that  said  decedent,  at  the  time  of  said  accident,  was  in 
a  state  of  gross  intoxication,  and  incapable  of  properly 
managing,  or  controlling,  or  operating  the  said  motor- 
cycle upon  which  he  was  then  and  there  riding,  or  of 
observing  or  avoiding  obstructions ;  that  said  wood  was 
plainly  discernible  at  ample  distance  therefrom  to  en- 
able a  sober  person  to  avoid  collision  therewith,  and 
that  said  George  H.  Parker  failed  to  observe  the  same 
by  reason  of  his  intoxication.  Said  answers  allege, 
also,  in  substance,  that  the  decedent  was,  at  the  time 
of  the  accident,  traveling  along  the  east  side  of  said 
street,  and  was  then  and  there  operating  said  motor- 
cycle at  a  high,  unreasonable,  reckless  and  dangerous 
rate  of  speed,  greater  than  25  miles  an  hour,  and  was 
then  and  there  approaching  an  intersecting  street,  and 
did  not  at  said  time  have  his  motorcycle  under  control, 
and  was  then  and  there  operating  the  same  during  the 
period  of  one  hour  after  sunset  to  one  hour  before 
sunrise  without  displaying  any  light  thereon,  contrary 
to  the  provisions  of  Chapter  174,  Laws  of  Oregon  for 
1911.  Said  answers  allege,  also,  that  the  deceased 
was  traveling  at  the  time  of  the  accident  at  a  greater 
rate  of  speed  than  15  miles  an  hour,  in  violation  of  an 
ordinance  of  said  city,  etc.  The  affirmative  matters 
of  the  answers  were  put  in  issue  by  replies. 

A  general  verdict  was  returned  for  the  defendants. 
The  jury  made,  also,  certain  special   findings   which 
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eliminate  from  consideration  many  of  the  questions 
referred  to  in  the  assignments  of  error. 

1.  Some  time  after  the  accident  it  is  claimed  by  the 
plaintiff  that  the  C.  A,  Smith  Lumber  &  Manufacturing 
Company,  by  its  vice-president,  A.  Mereen,  signed  a 
certificate  to  the  effect  that  George  H.  Parker,  who 
had  been  in  the  employment  of  said  company,  died  on 
August  19,  1912,  ''and  that  his  death,  or  the  accident 
causing  it,  was  not  attributable  to  the  excessive  use 
of  intoxicating  liquors  or  pre-existing  infirmity.'* 
This  certificate  was  made  to  enable  the  plaintiff  to 
collect  a  policy  of  insurance  on  the  life  of  the  decedent. 
Before  it  was  sent  to  the  company,  a  photographic  copy 
of  it  was  made.  This  photographic  copy  was  offered 
in  evidence,  and  objected  to  as  incompetent  and  irrele- 
vant, and  because  the  copy  had  not  been  properly 
proved,  and  because  a  proper  foundation  had  not  been 
laid  for  its  admission;  it  being  secondary  evidence. 
Photographs  stand  on  the  same  footing  as  diagrams, 
maps,  plans,  etc.,  and,  when  relevant  to  describe  a  per- 
son, a  place,  or  a  thing,  photographs  are  admissible  for 
the  purpose  of  applying  the  evidence  in  a  cause,  and 
assisting  the  court  or  the  jury  to  understand  the  facts. 
The  photographs  must  be  shown  by  extrinsic  evidence 
to  be  true  and  faithful  representations  of  the  place 
or  subject  as  it  existed  at  the  time  involved  in  the  con- 
troversy. 

2.  The  photographs,  however,  need  not  be  verified 
by  the  oath  of  the  photographer  who  took  them.  The 
foundation  for  their  introduction  may  be  laid  by  the 
evidence  of  anyone  who  can  testify  as  to  their  correct- 
ness as  a  representation  or  likeness. 

3.  Whether  a  photograph  is  sufficiently  verified  or 
not  is  to  be  determined  by  the  trial  court,  in  the  exer- 
cise of  a  sound  discretion:  17  Cyc.  414r-416;  Mow  v. 
People,  31  Colo.  351  (72  Pac.  1069) ;  Hall  v.  Connects 
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cut  Mut.  L.  Ins.  Co.,  76  Minn.  401  (79  N.  W.  497) ; 
McGar  v.  Bristol,  71  Conn.  652  (42  Atl.  1000) ;  Roose- 
velt Hospital  V.  New  York  El.  R.  Co.,  21  N.  Y.  Supp. 
205,  206 ;  New  York  8.  <&  W.  R.  Co.  v.  Moore,  105  Fed. 
725  (45  CCA.  21). 

4.  When  a  written  instrument  is  admissible  as  evi- 
dence in  a  case,  and  cannot  be  produced,  and  a  proper 
foundation  is  laid  for  the  admission  of  a  copy,  a  pho- 
tographic copy  of  the  instrument,  shown  to  be  a  true 
copy  by  the  person  who  took  the  photograph,  or  some 
other  person  who  knows  that  it  is  a  true  copy,  is  ad- 
missible as  secondary  evidence:  Jones,  Evidence  (2 
ed.),  §  581;  Duffin  v.  People,  107  HI.  113  (47  Am.  Rep. 
431). 

Jones,  Evidence  (2  ed.).  Section  581,  says : 

*'It  is  a  constant  practice  to  receive  as  evidence  pic- 
tures and  drawings  of  objects  which  cannot  be  brought 
into  court  after  these  have  been  proved  to  be  accurate 
representations  of  the  subject.  In  like  manner,  photo- 
graphs are  often  admitted  when  the  proper  preliminary 
proof  as  to  their  exactness  and  accuracy  is  offered. 
Photographic  copies  have  been  received  of  the  public 
documents  on  file  at  the  government  department  at 
Washington  which  public  policy  requires  should  not 
be  moved.  On  the  same  principle,  the  courts  both  of 
this  country  and  of  England  have  received  photographic 
copies  of  instruments  in  the  custody  of  other  courts 
which  could  not  be  obtained  for  use  at  the  trial.  *  * 
The  cases  already  cited  agree  as  to  the  rule  that,  where 
a  photograph  *  *  is  used  as  evidence,  there  should  be 
proof  of  its  accuracy  given  by  the  photographer  or 
some  other  person  acquainted  with  the  fact.  •  * 
Photographs  of  documents  are  obviously  secondary 
evidence,  and  should  not  be  admitted  when  the  original 
can  be  produced." 

5.  From  the  defendants^  abstract,  it  appears  that 
the  trial  court  refused  to  admit  said  photographic  copy 
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of  said  certificate  on  the  ground  that  the  plaintiff  had 
not  shown  proper  diligence  to  produce  the  original. 

Section  712,  subdivision  2,  L.  0.  L.,  provides  that 
secondary  evidence  may  be  produced  ' '  when  the  origi- 
nal cannot  be  produced  by  the  party  by  whom  the 
evidence  is  offered,  in  a  reasonable  time,  with  proper 
diligence,  and  its  absence  is  not  owing  to  his  neglect  or 
default/' 

From  the  evidence,  it  appears  that  the  plaintiff  had 
sent  the  certificate  in  question  to  an  insurance  com- 
pany in  September,  1912.  On  November  21,  1912, 
he  wrote  them,  asking  for  the  return  of  the  same. 
December  4th  he  received  a  letter  from  that  com- 
pany referring  to  certain  claim  papers,  but  no  ref- 
erence is  made  to  the  certificate  in  question ;  in  fact 
they  made  a  request  at  that  time  for  a  certificate 
from  the  employer  of  the  deceased.  The  trial  of  this 
cause  was  commenced  on  the  29th  day  of  January,  1913, 
and  the  evidence  discloses  that  the  only  effort  made 
by  appellant  to  procure  the  original  instrument  was 
a  letter  written  November  21,  1912,  to  the  insurance 
company,  requesting  its  return. 

The  only  inference  that  can  be  drawn  from  the  letter 
of  the  insurance  company  (Plaintiff's  Exhibit  **E," 
Transcript,  p.  46)  is  that  the  company  would  soon  be 
in  a  position  to  produce  the  certificate,  and  would  do 
so  shortly,  and  the  failure  of  the  appellant  to  again 
ask  for  it  or  otherwise  inquire  concerning  it,  during 
the  two  months  intervening  before  the  trial,  was  such 
want  of  diligence  on  his  part  that  the  court,  in  the  exer- 
cise of  a  sound  discretion,  could  not  have  been  justified 
in  admitting  secondary  evidence  thereof. 

We  think  that  the  court  below  did  not  abuse  its  dis- 
cretion in  holding  said  copy  inadmissible. 

6.  But  there  was  a  still  better  reason  for  not  admit- 
ting said  copy  in  evidence  than  that  given  by  the  trial 
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court.  The  defendant  company  is  a  corporation,  and 
acts  through  its  oflScers  and  employees.  It  is  ele- 
mentary law  that  the  acts  of  the  oflScers  or  other  agents 
of  a  corporation  bind  the  company  only  when  they 
act  within  the  real  or  apparent  scope  of  their  authority. 

The  defendant  company  is  engaged  in  the  lumber  and 
wood  business.  The  vice-president  of  this  company, 
by  whom  the  decedent  seems  to  have  been  employed, 
some  time  after  the  accident  signed  a  certificate,  stat- 
ing that  the  death  of  the  decedent,  or  the  accident  caus- 
ing it,  *'wa8  not  attributable  to  the  excessive  use  of 
intoxicating  liquors,  or  pre-existing  infirmity.'*  This 
certificate  was  signed  and  given  to  the  plaintiff  to  as- 
sist him  in  collecting  a  policy  of  insurance  on  the  life 
of  the  decedent. 

There  was  no  evidence  tending  to  prove  that  the 
company  authorized  its  vice-president  to  make  said 
certificate,  or  that  the  making  of  such  certificate  was 
within  the  actual  or  apparent  scope  of  his  authority. 
The  evidence  showed  that  the  person  who  executed  said 
certificate  was  the  vice-president  of  the  defendant ;  but 
that  did  not  tend  to  prove  that  the  making  of  such  dec- 
larations was  within  the  scope  of  his  authority.  We 
cannot  presume  that  it  was. 

In  1  Clark  &  Skyles,  Agency,  page  1027,  the  rules  are 
stated  thus : 

*'From  the  above  statement,  it  will  be  noticed  that, 
to  render  the  declarations  or  admissions  of  an  agent 
admissible  against  his  principal,  there  are  these  three 
essentials,  which  will  be  dealt  with  in  the  following 
sections:  (1)  The  fact  of  agency  must  be  established. 
(2)  The  admission  or  declaration  must  have  been  made 
in  regard  to  a  matter  which  was  within  the  scope  of  the 
agent's  authority,  (3)  The  admission  or  declaration 
must  have  been  made  at  such  time,  and  must  have  been 
of  such  a  character  as  to  constitute  a  part  of  the  res 
gestae  of  a  transaction  in  which  the  agent  was  engaged 
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for  the  principal.  It  is  also  necessary  that  the  admis- 
sion or  declaration  should  he  one  of  fact,  as  distin- 
guished from  a  mere  expression  of  opinion,  as  the 
latter  cannot  be  admitted  against  the  principal  as  part 
of  the  res  gestae.'* 

Mechem,  Agency,  Section  714,  says : 

*'The  statements,  representations,  and  admissions 
of  the  agent,  made  in  reference  to  the  act  which  he  is 
authorized  to  perform,  and  while  engaged  in  its  per- 
formance, are  binding  upon  the  principal  in  the  same 
manner  and  to  the  same  extent  as  the  agent's  act  or 
contract  under  like  circumstances,  and  for  the  same 
reason.  •  •  And  the  statements,  representations,  or 
admissions  must  have  been  made  by  the  agent  at  the 
time  of  the  transaction,  and  either  while  he  was  actually 
engaged  in  the  performance,  or  so  soon  after  as  to  he 
in  reality  a  part  of  the  transaction.  Or,  to  use  the 
common  expression,  they  must  have  been  part  of  the 
res  gestae.  If,  on  the  other  hand,  they  were  made  be- 
fore the  performance  was  undertaken,  or  after  it  was 
completed,  or  while  the  agent  was  not  engaged  in  the 
performance,  or  after  his  authority  had  expired,  they 
are  inadmissible.  In  such  a  case  they  amount  to  no 
more  than  a  mere  narrative  of  a  past  transaction,  and 
do  not  bind  the  principal.'' 

In  Alden  v.  Gra/nde  Ronde  L.  Co.,  46  Or.  594,  595 
(81  Pac.  385),  the  facts  were  that  the  plaintiff  had 
hired  three  horses  to  the  defendant,  and  all  of  them 
had  been  killed,  and  the  plaintiff  sued  the  defendant  for 
the  value  of  the  horses,  claiming  that  they  were  killed 
through  the  negligence  of  the  defendant  and  its  agents. 
The  defendant  was  a  corporation.  One  Johnson  was 
the  defendant's  foreman,  and  the  plaintiff,  some  time 
after  the  horses  were  killed,  had  a  conversation  with 
Johnson,  and  he  was  permitted,  over  the  objection  of 
the  defendant,  to  state  what  Johnson  told  him  as  to 
the  cause  of  the  death  of  the  horses.  This  court,  com- 
menting on  the  statements  of  the  agent,  Johnson,  said : 
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' '  The  evidence  as  to  the  statements  of  Johnson  and 
Bean  [agents]  to  the  plaintiff  concerning  the  accidents 
to  the  plaintiff's  horses  and  the  manner  in  which  they 
occurred  were  not  binding  on  the  defendant,  or  com- 
petent as  evidence,  because  they  related  to  past  trans- 
actions, and  were  in  the  nature  of  mere  historical 
narrative  of  past  occurrences.  The  admissions  or  decla- 
rations of  an  agent  are  sometimes  binding  on  his  prin- 
cipal ;  but  it  is  only  when  the  act  of  the  agent  will  bind 
the  principal,  and  the  representations  or  statements 
are  made  at  the  time  and  characterize  the  act,  that  they 
become  competent  evidence  for  that  purpose.  *  •  The 
admissions  or  declarations  of  an  agent  of  a  corporation 
stand  on  precisely  the  same  footing  as  those  of  an 
agent  of  a  private  individual.  To  bind  the  principal, 
they  must  be  within  the  scope  of  the  authority  confided 
to  the  agent,  and  must  accompany  the  act  or  contract 
which  the  agent  is  authorized  to  do  or  make.  *  *  The 
statements  of  Johnson  and  Bean  as  to  the  manner  in 
which  the  horses  were  injured  or  killed  were  therefore 
not  binding  upon  the  defendant. ' '  See,  on  this  point, 
Clark  &  Marshall,  Private  Corporations,  §  727 ;  Storey, 
Agency  (5  ed.),  §  134. 

The  original  certificate  made  by  the  agent  of  the  de- 
fendant company  was  not  made  within  the  scope  of  his 
authority,  and  related  to  a  past  accident  with  which 
he  had  nothing  to  do,  and  hence  it  would  not  have  been 
admissible  if  it  had  been  in  court  and  offered.  A  copy 
thereof,  as  secondary  evidence,  was  not  admissible,  and 
the  court  below  committed  no  error  in  excluding  it. 

The  trial  court  submitted  to  the  jury  certain  ques- 
tions for  special  findings,  and,  in  response  to  the  ques- 
tions submitted,  the  jury  returned,  with  the  general 
verdict,  special  findings  as  follows : 

*'We,  the  jury,  impaneled  to  try  the  above-entitled 
cause,  find,  in  addition  to  the  general  verdict  returned 
by  us,  a  special  verdict  as  follows,  upon  the  special 
questions  submitted  to  us  by  the  court  as  follows : 
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**  Question  No.  1.  Did  the  city  of  Marshfield  have 
notice  of  the  pile  of  wood  constituting  the  obstruction 
over  which  George  H.  Parker  ran,  resulting  in  the  acci- 
dent herein  complained  of,  or  were  the  circumstances 
such  that  knowledge  thereof  should  be  imputed  to  the 
cityt    We  answer:  No. 

''Question  No.  2.  Was  the  woodpile  in  question  at 
the  time  of  the  accident  in  the  possession  or  under  the 
control  of  the  defendant  C.  A.  Smith  Lumber  &  Manu- 
facturing Company  T    We  answer :  No. 

"Question  No.  3.  Was  the  said  George  H.  Parker 
at  the  time  of  the  accident  intoxicated?  We  answer: 
Yes. 

''Question  No.  4.  Did  his  intoxication  contribute 
proximately  to  his  injury?    We  answer:  Yes. 

"Question  No.  5.  Did  defendant  C.  A.  Smith  Lum- 
ber &  Manufacturing  Company,  in  depositing  the  wood 
in  the  street  (South  Broadway),  use  more  of  the  street 
for  that  purpose  than  was  reasonably  necessary  T  We 
answer:  No. 

"Question  No.  6.  Was  there  a  reasonable  or  any 
necessity  for  using  the  street  for  the  purpose  men- 
tioned in  the  last  question  T    We  answer :  Yes. 

"Question  No.  7.  Did  the  C.  A.  Smith  Lumber  & 
Manufacturing  Company,  in  delivering  the  wood  in  the 
street,  unreasonably  obstruct  or  interfere  with  the 
use  of  the  street  by  the  public  for  travel  T  We  answer : 
No.'* 

The  jury  found  especially : 

(a)  That  the  city  defendant  did  not  have  notice  of 
the  pile  of  wood  constituting  the  obstruction  over  which 
the  decedent  ran,  resulting  in  the  accident  complained 
of,  and  that  the  circumstances  were  not  such  that 
knowledge  thereof  should  be  imputed  to  the  city. 

(b)  That  the  woodpile,  against  which  the  decedent 
ran,  was  not  in  the  possession  or  under  the  control  of 
the  C.  A.  Smith  Lumber  &  Manufacturing  Company 
at  the  time  of  the  accident. 
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(c)  That  the  decedent,  George  H.  Parker,  was  at  the 
time  of  the  accident  intoxicated. 

(d)  That  the  intoxication  of  the  decedent  at  the  time 
of  his  injury  contributed  proximately  to  the  injury  that 
he  received. 

(e)  That  the  C.  A.  Smith  Lumber  &  Manufacturing 
Company,  in  depositing  the  said  load  of  wood  in  the 
street,  did  not  use  more  of  the  street  for  that  purpose 
than  was  reasonably  necessary. 

(f )  That  there  was  a  reasonable  necessity  for  using 
the  street  as  a  place  to  unload  and  deposit  said  wood. 

(g)  That  the  C.  A.  Smith  Lumber  &  Manufacturing 
Company,  in  delivering  said  wood  in  the  street,  did  not 
unreasonably  obstruct  said  street  for  public  travel. 

7.  Section  154,  L.  0.  L.,  provides,  inter  alia,  that  the 
court  may  in  all  cases  instruct  the  jury,  in  addition  to 
returning  a  general  verdict,  to  find  upon  particular 
questions  of  fact  to  be  stated  in  writing.  These  special 
findings  under  said  section  constitute  a  ''special  ver- 
dict. *  *  Special  verdicts  control  general  verdicts  when 
the  two  forms  of  verdict  are  inconsistent  with  each 
other. 

8.  This  special  verdict  finds  that  the  decedent  at  the 
time  that  he  received  the  injury  causing  his  death  was 
intoxicated*  and  that  said  intoxication,  contributed 
proximately  to  said  injury.  There  was  considerable 
evidence  given  at  the  trial  showing  that  only  a  short 
time  before  the  injury  occurred  he  was  drinking  in- 
toxicating liquors  at  various  places  in  large  quantities, 
and  tending  strongly  to  prove  that  he  was  then  intoxi- 
cated. At  any  rate,  there  was  considerable  evidence 
on  that  point,  pro  and  con,  and  the  questions  whether 
he  was  intoxicated  at  the  time  of  the  injury,  and,  if  so, 
whether  his  intoxication  contributed  proximately  to 
the  injury,  were  properly  submitted  to  the  jury,  and 
the  jury  answered  both  questions  affirmatively. 
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These  special  findings  are  conclusive  on  the  points  to 
which  they  relate,  unless  the  court  below  erred  in  either 
admitting  or  excluding  evidence  relating  thereto,  or 
in  its  instructions  to  the  jury  relating  to  the  matters 
covered  by  said  findings.  The  court  below  did  not 
80  err. 

9.  The  court  instructed  the  jury  as  follows,  in  rela- 
tion to  the  intoxication  of  the  decedent : 

'  *  I  instruct  you,  as  a  matter  of  law,  that  a  man  can- 
not voluntarily  place  himself  in  a  condition  whereby 
he  loses  such  control  of  his  brain  or  muscles  as  a  man 
of  ordinary  prudence  and  caution,  in  the  full  possession 
of  his  faculties,  would  exercise,  and,  by  such  loss  of 
control,  contribute  to  an  injury  to  himself,  and  then 
hold  one  ignorant  of  his  condition  liable  in  damages; 
and,  if  you  believe  from  the  evidence  the  plaintiff  was 
so  intoxicated  that  he  had  lost  such  control  of  his  brain 
or  muscles  as  an  ordinary  prudent  and  cautious  man, 
in  the  full  possession  of  his  faculties,  would  exercise 
under  similar  conditions,  and  the  defendants  were  igno- 
rant of  such  condition,  and  if  you  further  find  from  the 
evidence  that  such  intoxication  contributed  proxi- 
mately to  the  alleged  injury,  then  the  plaintiff  cannot 
recover.  Gentlemen  of  the  jury,  as  to  this  question, 
the  court  instructs  you  that  a  party  under  the  influence 
of  liquor  is  not  necessarily  intoxicated.  One  may  well 
be  said  to  be  under  the  influence  of  strong  drink  when 
he  is  to  any  extent  affected  by  it,  feels  it,  and  this  con- 
dition may  result  from  potations  so  slight  as  not  to 
impair  any  mental  or  physical  faculty,  and  when  the 
passions  are  not  visibly  excited,  nor  his  judgment  or 
any  physical  functions  impaired.  Intoxication  is 
synonymous  with  drunkenness,  implied  or  evidenced  by 
undue  and  abnormal  excitations  of  the  passions  or  feel- 
ings or  the  impairment  of  his  capacity  to  think  and  act 
correctly  and  efficiently.'' 

We  find  that  the  instructions  on  the  subject  of  intoxi- 
cation are  not  erroneous,  and  that  they  submitted  that 
question  to  the  jury  properly. 
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The  special  verdict  finds  as  stated,  supra,  that  the 
decedent  was  intoxicated  at  the  time  of  the  injury,  and 
that  his  said  condition  contributed  proximately  to  the 
injury. 

The  decedent,  by  voluntarily  becoming  intoxicated, 
and  attempting  to  travel  on  a  motorcycle  when  in  that 
condition,  was  guilty  of  contributory  negligence,  and 
the  jury,  in  addition  to  finding  that  he  was  intoxicated 
at  the  time  that  he  was  fatally  injured,  found,  also, 
that  his  intoxicated  condition  contributed  proximately 
to  said  injury.  These  two  facts  constitute  a  complete 
bar  to  the  plaintiff's  cause  of  action.  If  the  defend- 
ants had  been  guilty  of  negligence  contributing  to  said 
accident,  the  decedent's  intoxicated  condition,  and  the 
further  fact  that  it  contributed  proximately  to  the  acci- 
dent, constituted  contributory  negligence,  and  bars  all 
right  of  recovery  for  the  injury :  Scholl  v.  Belcher,  63 
Or.  310  (127  Pac.  968) ;  Smith  v.  Norfolk  &  S.  R.  Co., 
114  N.  C.  728  (19  S.  E.  863,  923,  25  L.  R.  A.  287); 
Fisher  v.  West  Va.  (&P.  R.  Co.,  39  W.  Va.  366  (19  S.  E. 
578,  23  L.  B.  A.  758) ;  Keesham  v.  Elgin,  A.  <&  S.  T.  Co., 
229111.533  (82N.  E.  360). 

In  Bageard  v.  Con,  Traction  Co.,  64  N.  J.  Law,  322 
(45  Atl.  622,  81  Am.  St.  Rep.  498,  49  L.  R.  A.  424),  the 
court  says : 

*'The  true  rule  is  that  voluntary  drunkenness  does 
not  relieve  the  drunken  man  from  the  degree  of  care 
required  of  a  sober  man  in  the  same  circumstances, 
and,  if  his  drunkenness  renders  him  incapable  of  exer- 
cising such  care,  then  it  contributes  to  any  injury 
thereby  sustained,  and  bars  recovery  for  another's 
negligence. ' ' 

2  Wood,  Railroads,  page  1457,  states  the  law  thus : 

'*The  fact  that  the  person  injured,  was  at  the  time 
intoxicated  does  not  necessarily  constitute  contributory 
negligence  on  his  part,  though  this  fact  is  to  be  consid- 
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ered  with  others  in  determining  whether  or  not  he  ex- 
ercised  ordinary  care  to  protect  himself.  One  cannot 
voluntarily  incapacitate  himself  from  ability  to  exercise 
ordinary  care  for  his  own  self -protection,  and  then  set 
up  such  incapacity  as  an  excuse  for  his  failure  to  use 
care;  and  if  the  intoxication  contributed  to  the  injury, 
as  a  proximate  cause  thereof,  it  is  a  complete  bar  to 
any  action  for  damages  sustained  in  consequence 
^ofit/' 

In  Volume  1  of  Thompson's  Commentary,  Negli- 
gence, Section  341,  he  states  the  law  thus : 

**But  it  should  be  carefully  kept  in  mind  that  volun- 
tary intoxication  on  the  part  of  a  person  killed  or  in- 
jured is  or  is  not  to  be  regarded  as  equivalent  to  con- 
tributory negligence,  accordingly  as  it  contributes  or 
does  not  contribute  to  bring  about  the  injury,  or  accord- 
ingly as  it  is  or  is  not  to  be  regarded  as  the  proximate 
cause  of  the  injury.  * ' 

If  intoxication  does  not  contribute  to  cause  the  in- 
jury, it  is  not  contributory  negligence.  If,  as  in  this 
case,  it  contributes  proximately  to  cause  the  injury,  it 
is  contributory  negligence. 

The  special  findings  of  the  jury  establish  conclusively 
that  the  decedent  was  guilty  of  negligence  contributing 
proximately  to  the  injury,  and  this  is  a  bar  to  the  plain- 
tiff 's  right  of  action. 

The  plaintiff's  intestate  having  been,  as  found  by 
the  jury,  guilty  of  contributory  negligence,  the  plain- 
tiff has  no  right  of  action,  and,  if  the  court  had  erred 
in  its  instructions  or  rulings  on  other  points,  those 
errors  would  have  been  cured  or  rendered  harmless  by 
the  special  verdict. 

It  is  not  necessary  to  go  into  the  other  questions  dis- 
cussed in  the  briefs  and  at  the  hearing  for  the  reasons 
stated  supra.  However,  we  may  say  in  brief  that  the 
special  findings  of  the  jury  are  sufficient  to  show  that 
the  defendants  were  not  guilty  of  negligence. 
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We  find  that  there  was  no  error  in  the  rulings  of  the 
court  below. 
The  judgment  of  the  court  below  is  affirmed. 

Aefibmed  :  Behearinq  Denied. 

Mb.  Justice  Bean,  Mb.  Justice   Eakin  and  Mr. 
Justice  McNart  concur. 

Mr.  Justice  Bamsey  sat  in  this  case  by  special  as- 
signment 


Argaed  February  5,  decided  March  3,  rehearing  denied  April  7,  1914. 

SMITH  V.  BADUBA.* 

(139  Pac.  107.) 

Adverse    PossesBlon— ExdiuiYeness    of    Posseaslon — Becognitioii    of 
Mortgage. 

1.  The  recognition  by  one  claiming  title  by  adverse  possession  of 
the  right  of  a  mortgagee  does  not  affect  the  claim  of  adverse  title 
after  the  claimant  has  acquired  the  right  of  the  mortgagee. 

[As  to  what  amounts  to  color  of  title  sufficient  to  sustain  ad- 
verse possession,  see  notes  in  14  Am.  Dec.  580;  88  Am.  St.  Bep. 
701.] 

Adverse  Possession — Character  of  Possession— Claim  of  Title. 

2.  Fencing  a  lot,  building  thereon,  and  occupying  it  exclusively 
sufficiently  indicates  an  intention  to  claim  title  adverse  to  all  the 
world. 

[As  to  what  is  essential  to  adverse  possession,  see  notes  in  28 
Am.  St.  Rep.  158;  88  Am.  St.  Rep.  701.] 

Appeal  and  Error — Review — Questions  of  Fact — Findings  by  Conrt. 

3.  Under  Section  159,  L.  O.  L.,  providing,  in  actions  at  law,  that 
the  findings  of  fact  by  the  court  are  of  the  same  force  and  effect  as 
a  verdict,  and  may  be  set  aside  in  the  same  manner,  they  are  con- 
clusive on  the  Supreme  Court,  if  there  is  any  competent  evidence  to 
sustain  them. 

Ejectment — ^Blght  of  Action^Title  of  Plaintilf. 

4.  A  deed  executed  by  the  attorney  of  the  grantors  is,  in  the 
absence  of  proof  of  any  power  of  attorney  or  other  instrument  in 
writing  from  the  grantors  to  the  attorney,  insufficient  to  constitute  a 
link  in  the  chain  of  title  of  plaintiff  in  ejectment. 

Appeal  and  Error — ^Review — Questions  of  Fact — Findings  by  Court. 

5.  Where  defendants  in  ejectment  produce  evidence  in  support 
of  the  claim  of  adverse  possession  for  more  than  16  years,  findings 


*0n  the  question  what  title  or  interest  will  support  ejectment  gen- 
erally, see  note  in  18  L.  R.  A.  781.  Rxportkb. 
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by  the  trial  judge  in  their  favor,  being  deemed  a  verdict,  are  con- 
clusive on  the  Supreme  Court  under  Article  VII,  Section  3  of  the 
Constitution,  as  amended  (see  Laws  1911,  p.  7),  providing  that  no 
question  of  fact  tried  by  a  jury  shall  otherwise  be  re-examined,  unless 
the  court  can  affirmatively  say  there  is  no  evidence  to  support  the 
verdict. 

[As  to  weight  in  appellate  court  of  finding  of  judge  as  to 
amount  of  damages  as  compared  with  verdict  of  jury,  see  note 
in  Ann.  Cas.  1913C,  178.] 

From  Multnomah :  Hbnby  E.  McGinn,  Judge. 

Department  2.    Statement  by  Mb.  Justice  Bean. 

This  is  an  action  of  ejectment  by  Thomas  H.  Smith 
against  Mary  D.  Badura  and  John  Doe  Badura,  her 
husband.  The  cause  was  tried  by  the  court,  without 
the  intervention  of  a  jury,  and  a  judgment  rendered 
in  favor  of  defendants,  from  which  plaintiff  appeals. 

The  complaint  is  in  the  ordinary  form  in  such  cases. 
The  answer,  after  denying  the  allegations  of  the  com- 
plaint, sets  up  adverse  possession  for  more  than  10 
years  prior  to  the  commencement  of  the  action.  The 
evidence  tended  to  prove  and  the  trial  court  found,  that 
the  defendants  went  into  possession  of  the  real  prop- 
erty, namely,  lot  4,  in  block  1,  in  Center  Addition  to 
East  Portland,  Multnomah  County,  Oregon,  during  the 
year  1896,  and  that  since  that  time  they  have  been  in 
the  exclusive,  peaceable,  adverse  and  notorious  posses- 
sion of  the  same,  and  have  exercised  acts  of  ownership 
over  it.  It  appears  that  when  they  first  went  into  pos- 
session the  defendants  fenced  the  premises,  set  out 
trees,  and  constructed  a  small  building  thereon;  that 
in  February,  1905,  they  erected  a  dwelling-house  on 
the  property,  and  made  other  valuable  improvements ; 
that  neither  the  plaintiff  nor  any  of  his  predecessors 
in  interest  have  been  in  possession  of  the  property  or 
exercised  any  acts  of  ownership  over  it  during  the  past 
16  years,  or  paid  any  taxes  thereon. 

Affibmed  :  Beheabinq  Denied. 
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For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Charles  E.  Lenon  and  Mr.  Clinton  A.  Ambrose, 
with  an  oral  argument  by  Mr.  Lenon. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Frank  Schlegel. 

Mr.  Justice  Bean  delivered  the  opinion  of  the  court. 

1.  It  is  contended. on  behalf  of  plaintiff  that  the  de- 
fendants have  not  established  title  to  the  property  by 
adverse  possession,  for  the  reason,  as  we  understand 
the  record,  that  the  testimony  did  not  show  that  they 
declared  that  they  claimed  title  to  the  property;  that 
they  recognized  the  right  of  one  Cox,  who  held  a  mort- 
gage upon  the  lot  for  $250.  In  disposing  of  the  conten- 
tion as  to  the  mortgage,  it  is  sufficient  to  say  that  the 
defendants  have  acquired  whatever  right  Mr.  Cox  had 
in  the  property. 

2.  The  husband,  Joseph  Badura,  was  ill  at  the  time 
the  testimony  was  taken,  and  was  not  able  to  be  pres- 
ent. He  transacted  the  business  during  fhe  early  years 
of  their  possession  of  the  lot,  and  the  intention  of  the 
defendants  as  to  claiming  title  is  indicated  only  by 
their  acts  in  fencing  the  lot,  building  thereon,  and  oc- 
cupying the  same  exclusively,  which  to  all  appearances 
was  adverse  to  all  the  world :  Ambrose  v.  Huntington, 
34  Or.  484  (56  Pac.  513). 

It  is  said  in  Angell,  Limitations,  Section  383 : 

*' As  an  adverse  possession,  then,  for  the  time  limited 
by  the  statute,  confers  a  right,  a  purchaser  of  real 
estate  must  not  trust  merely  to  the  papers  and  records, 
but  must  inquire  of  the  person  whether  he  claims  to 
be  the  owner  of  the  premises.  Publicity  and  notoriety 
of  possession  are  sufficient  to  put  a  purchaser  upon 
inquiry,  and  amounts  to  constructive  notice.  Putting 
a  fence,  for  an  example,  around  the  land,  or  erecting 
buildings  upon  it,  are  constructive  notice  to  all  the 
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world.  And  it  has  been  held  that,  to  prevent  the  opera- 
tion of  the  statute,  a  parol  acknowledgment  of  the  ad- 
verse possession  by  the  person  in  possession  must  be 
such  as  to  show  that  he  intends  to  hold  no  longer  un- 
der a  claim  of  right;  but  declarations  made  merely 
with  a  view  to  compromise  a  dispute  are  not  suflScient.*' 

The  matter  shown  in  relation  to  the  mortgage  which 
Mr.  Cox  did  not  seem  to  consider  worth  foreclosing  can 
scarcely  be  deemed  a  dispute  in  regard  to  the  title  or 
possession  of  the  land. 

In  Altschul  V.  O'Neill,  35  Or.  202,  209  (58  Pac.  95, 97), 
it  is  said : 

*'It  is  not  always  possible  to  prove  the  claim  of  right 
or  title  by  direct  declaration  to  that  e£fect,  and  the  pur- 
pose of  the  party  in  holding  must  be  gathered  from  his 
acts  and  demeanor  while  occupying.  If  sucfi  person 
uses  the  property  as  his  own,  that  is  one  manner  of 
declaring  to  the  world,  or  the  true  owner,  that  he  is 
asserting  a  title  in  hostility  to  the  true  title,  and  thence- 
forth the  owner  must  beware.  Such  entry  and  use 
raises  a  presumption  of  the  claim  of  right  or  title.  It 
is  not  conclusive  evidence,  but  a  disputable  presump- 
tion.'' 

In  Boe  V.  Arnold,  54  Or.  52,  62  (102  Pac.  290,  293, 
20  Ann.  Gas.  533),  the  rule  was  approved  that  posses- 
sion is  not  required  to  be  adverse  to  all  the  world,  but 
is  only  needful  to  be  adverse  to  the  true  owner.  In  an 
opinion  showing  much  painstaking  research,  Mr.  Jus- 
tice McBridb  said : 

** Naked  possession  in  hostility  to  the  claim  of  the 
true  owner  is  suflBcient  as  a  basis  for  recovery  under 
this  statute  [citing  Craig  v.  Cartwright,  65  Tex.  417].'' 

3.  In  an  action  at  law  tried  by  the  court  without  a 
jury,  the  findings  of  fact  take  the  place  of,  and  are  of 
the  same  force  and  effect  as,  the  verdict  of  a  jury,  and 
may  be  set  aside  in  the  same  manner:  Section  159, 
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L.  0.  L.  They  are  conclusive  upon  this  court,  if  there 
is  any  competent  evidence  to  sustain  them:  Courtney 
V.  Bridal  Veil  Box  Factory,  55  Or.  210  (105  Pac.  896) ; 
Ben^  Bow  v.  The  James  John,  61  Or.  153, 156  (121  Pac. 
899) ;  Swift  V.  Mulkey,  17  Or.  532,  540  (21  Pac  871). 

4.  The  plaintiff  attempted  to  prove  a  chain  of  title 
from  the  government  of  the  United  States  to  himself. 
One  link  in  the  chain  is  shown  by  a  deed  purporting 
to  be  from  John  S.  Collins  and  wife  to  E.  M.  Burton ; 
the  signature  to  the  deed  being:  ''John  S.  Collins,  by 
Edward  Collins,  His  Attorney.  Julia  A.  Collins,  by 
Edward  Collins,  Her  Attorney.^*  The  record  contains 
no  proof  of  any  power  of  attorney  or  other  instru- 
ment in  writing  from  John  Collins  and  wife  to  Edward 
Collins.  The  plaintijBF's  record  title,  therefore,  is  in- 
complete. 

5.  The  objection  raised  by  plaintiff  to  the  evidence 
of  the  defendants  as  to  adverse  possession  goes  to  the 
weight  of  the  evidence  as  shown  by  the  authorities  to 
which  wehave  referred.  If  it  should  be  conceded  that 
plaintiff  established  a  prima  facie  paper  title,  the  de- 
fendants claiming  adverse  possession  for  more  than  16 
years,  and  having  produced  evidence  in  support  thereof, 
thequestionof  the  superiority  of  their  respective  rights 
would  be  for  the  jury.  The  trial  judge  acted  in  the 
place  of  a  jury:  Altschul  v.  Casey,  45  Or.  182,  191  (76 
Pac.  1083).  The  possession  of  the  defendants  and  the 
exercise  by  them  of  acts  of  ownership  over  the  lot  for 
a  long  period  of  time  are  certainly  evidence  of  adverse 
possession,  and  it  cannot  be  affirmatively  said  that 
there  is  no  competent  evidence  to  sustain  the  findings. 
Therefore,  under  the  provisions  of  Article  VII,  Sec- 
tion 3,  of  the  Constitution,  the  findings  being  deemed  a 
verdict,  this  court  has  no  authority  to  re-examine  the 
facts. 
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The  judgment  of  the  lower  court  will  therefore  be 
affirmed.  Affirmed:  Behearinq  Denied. 

Mr.  Chief  Justice  McBride,  Mr.  Justice  Eaein  and 
Mr.  Justice  McNary  concur. 


Argued  Pebruaiy  5,  decided  Mareli  8,  rehearing  denied  April  7,  1914. 

SOUTHERN  OREGON  CO.  v.  QUINE. 

(139  Pac.  332.) 

Taxation — CoUectlon — Injunction. 

The  holder  of  lands  under  a  federal  military  road  grant  whose  title 
ia  threatened  hj  a  suit  by  the  United  States  to  forfeit  the  grant  is 
not  entitled  to  enjoin  the  collection  of  taxes  on  the  land  and  the 
appointment  of  a  receiver  to  hold  the  amount  of  taxes  levied  pending 
determination  of  the  suit  for  forfeiture,  where  the  tax  officers  have  pro- 
ceeded in  accordance  with  Section  3586,  L.  O.  L.,  as  amended  by  Section 
2,  Laws  1913,  p.  325;  Section  3669,  L.  O.  L.,  as  amended  by  Section 
15,  Laws  1913,  p.  331 ;  Section  3674,  L.  O.  L.,  as  amended  by  Section  17, 
Laws  1913,  p.  333,  and  Section  21,  Laws  1913,  p.  335,  and  other  sections 
in  reference  to  the  assessment  and  collection  of  taxes. 

[As  to  injunction  against  sale  of  property  for  illegal  taxes,  see 
notes  in  69  Am.  Dec.  198;  23  Am.  Hep.  622;  49  Am.  Rep.  287; 
53  Am.  Bep.  110;  Ann.  Cas.  1913C,  892.] 

From  Douglas :  James  W.  Hamilton,  Judge. 

This  is  a  suit  by  the  Southern  Oregon  Company 
against  George  K.  Quine,  as  sheriff  and  tax  collector 
of  Douglas  County,  Oregon.  From  a  decree  in  favor 
of  defendant,  plaintiff  appeals.  The  facts  appear  in 
the  opinion  of  the  court.  Affirmed. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Hammond  <f  Hollister,  with  an  oral  argument 
by  Mr.  Austin  S.  Hammond. 

For  respondent  there  was  a  brief  with  an  oral  argu- 
ment by  Mr.  George  M.  Brown. 
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Department  2.  Mb.  Justice  McNary  delivered  the 
opinion  of  the  court. 

This  is  a  proceeding  in  equity  to  restrain  the  defend- 
ant, as  sheriff  and  tax  collector,  from  advertising  for 
sale,  selling  and  issuing  to  the  purchaser  thereof  a 
tax  delinquency  certificate  to  certain  lands  owned  by 
plaintiff  in  Douglas  County,  and  for  an  order  appoint- 
ing a  receiver  to  hold  moneys  to  be  paid  to  him  by 
plaintiff,  and  to  be  applied  to  the  payment  of  the  taxes, 
or  to  be  returned  to  plaintiff  according  to  the  final 
order  of  the  Circuit  Court.  Plaintiff's  delinquency 
covers  the  years  of  1909,  1910,  1911  and  1912,  and 
aggregates  the  sum  of  $11,930.55. 

On  the  3d  day  of  March,  1869,  the  Congress  of  the 
United  States  of  America  granted  certain  lands  to  the 
State  of  Oregon  to  aid  in  the  construction  of  a  military 
wagon  road  from  the  navigable  waters  of  Coos  Bay 
to  Boseburg.  On  October  22,  1870,  the  legislative  as- 
sembly of  the  State  of  Oregon  passed  an  act  donating 
these  lands  to  the  Coos  Bay  Wagon  Boad  Company, 
a  corporation  organized  under  the  laws  of  the  state. 
Thereafter  plaintiff  acquired  the  interests  of  the  gran- 
tee in  the  lands,  and  has  since  been  and  now  is  in  the 
possession  thereof,  claiming  to  be  the  owner  in  fee 
simple. 

On  April  30, 1908,  the  Congress  of  the  United  States 
passed  a  joint  resolution  directing  the  Attorney  Gen- 
eral of  the  United  States  to  institute  a  suit  in  equity, 
having  for  its  purpose,  among  other  things,  the  for- 
feiture of  the  wagon  road  grant  theretofore  made  by 
the  government  to  plaintiff's  predecessor  in  inter- 
est, Coos  Bay  Wagon  Road  Company :  35  U.  S.  Stats., 
p.  571. 

In  obedience  to  this  resolution,  the  federal  govern- 
ment did,  on  December  27,  1910,  file  a  bill  of  complaint 
in  the  Circuit  Court  of  the  United  States  for  the  Dis- 
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trict  of  Oregon,  wherein  a  decree  was  sought  annulling 
plaintiff's  title  in  and  to  the  lands,  and  quieting  and 
confirming  the  title  in  the  United  States.  At  a  time 
later  plaintiff  filed  its  petition  in  the  case  pending  in 
the  Circuit  Court  of  the  United  States,  praying  that 
Douglas  and  Coos  Counties  be  made  parties  defendant, 
and  that  they  and  the  sheriff  and  tax  collector  of  each 
of  the  counties  be  restrained  from  enforcing  the  collec- 
tion of  taxes  levied  on  the  lands  for  the  years  1909  and 
1910.  A  demurrer  was  filed  to  the  petition  and  sus- 
tained by  the  court :  United  States  v.  Southern  Oregon 
Co.  (C.  C),  196  Fed.  423. 

On  August  8,  1912,  this  suit  was  instituted.  A  de- 
murrer to  the  complaint  was  interposed,  and  by  the 
court  sustained.  It  is  the  desire  of  plaintiff  to  deposit 
the  amount  of  the  unpaid  taxes,  either  with  the  clerk 
of  the  Circuit  Court,  or  a  receiver  to  be  appointed  by 
the  court,  the  taxes  to  be  returned  to  plaintiff  should 
the  lands  be  forfeited  and  lost  by  them,  but,  in  case 
plaintiff  prevails  in  the  litigation,  the  money  be  ap- 
plied to  the  payment  of  the  taxes.  It  is  admitted  by 
all  concerned  that  the  lands  are  subject  to  taxation, 
and  were  properly  assessed  to  plaintiff,  which  has  such  a 
title  as  is  taxable  by  the  state ;  but  it  is  claimed  by  plain- 
tiff that  this  proceeding  comes  within  one  of  the  well- 
recognized  principles  of  equity  based  upon  the  hardship 
and  irreparable  loss  it  may  sustain  by  paying  the  taxes 
and  yet  losing  the  land.  Defendant  takes  the  stand 
that  the  counties  have  the  same  right  to  assess  and 
levy  "taxes  upon  the  land,  and  to  enforce  collection 
thereof,  as  it  had  prior  to  the  adoption  of  the  joint  reso- 
lution by  both  branches  of  Congress,  looking  to  the 
forfeiture  of  the  lands.  By  the  Enabling  Act,  under 
which  Oregon  was  admitted  as  a  state  into  the  Union, 
the  lands  of  the  United  States  are  exempt  from  tax- 
ation. 

TOOr.— # 
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Plaintiff  does  not  admit  that  its  lands  are  subject 
to  forfeiture,  nor  that  the  legal  title  thereto  rests  else- 
where than  in  itself ;  but  it  asserts  that  the  title  is  ques- 
tioned by  the  government  upon  the  proposition  of  a 
breach  of  a  condition  subsequent,  and,  for  that  reason, 
it  cannot  with  safety  pay  the  taxes,  as  the  law  contains 
no  provision  whereby  the  moneys  paid  defendant  could 
be  recovered  in  case  the  contention  of  the  government 
is  sustained. 

Section  3586,  L.  0.  L.,  as  amended  by  the  General 
Laws  of  Oregon  for  1913,  page  325,  provides  that  the 
assessor  shall,  on  or  before  the  first  Monday  in  March 
of  each  year,  procure  for  the  county  a  blank  assess- 
ment-roll and  forthwith  proceed  and  assess  all  taxable 
property  within  his  county,  except  as  such  by  law  is 
to  be  otherwise  assessed.  Before  the  second  Mondav 
in  September  next  following,  the  assessor  shall  enter  in 
such  assessment-roll  a  complete  assessment  of  such 
taxable  property  owned  by  each  person  therein  named 
on  March  1st  of  that  year. 

Section  3669,  L.  0.  L.,  as  amended  by  Laws  for  1913, 
page  331,  requires  the  county  assessor,  immediately 
after  receiving  from  the  State  Tax  Commission  a  copy 
of  the  assessment  of  persons  and  property  within  his 
county,  to  enter  and  apportion  the  same  in  the  assess- 
ment-roll which  has  been  made  by  him.  Forthwith  the 
assessor  shall  make  a  certificate,  in  duplicate,  of  the 
several  amounts  apportioned  to  be  assessed  upon  the 
taxable  property  in  his  county,  one  of  which  certificates 
shall  be  delivered  to  the  county  clerk.  Thereupon  the 
assessor  shall  secure  from  the  county  clerk  a  warrant, 
in  the  name  of  the  State  of  Oregon,  under  the  hand  of 
the  clerk  and  the  seal  of  the  County  Court,  authorizing 
the  collection  by  the  tax  collector  of  the  taxes  as  shown 
in  the  certificate  filed  with  the  county  clerk.  The  as- 
sessor shall  thereupon  attach  the  warrant  to  the  assess- 
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ment-roU,  and  shall  deliver  the  roll  to  the  tax  collector, 
who  shall  give  a  receipt  therefor  in  duplicate,  one  copy 
of  which  shall  be  filed  with  the  assessor,  and  the  other 
with  the  county  clerk.  The  clerk  shall  then  duly  charge 
against  the  tax  collector  the  full  amount  of  taxes 
charged  on  the  roll,  and  the  tax  collector  shall  in  settle- 
ment be  allowed  as  credits  against  such  charge  such 
amounts  as  he  shall  report  to  the  County  Court  that  he 
has  collected  on  the  roll. 

Section  3674,  L.  0.  L.,  as  amended  by  the  Laws  of 
1913,  page  333,  enjoins  the  tax  collector  to  make  a  set- 
tlement on  the  last  business  day  of  each  week  of  the 
exact  amount  of  cash  and  county  orders  by  him  col- 
lected for  taxes. 

Section  21  of  the  General  Laws  for  1913,  page  335, 
specifies  that  the  sheriff  of  each  county  shall  be  the  col- 
lector of  delinquent  taxes  thereof.  Kindred  sections 
of  the  statute  follow  which  direct  in  detail  each  step 
to  be  taken  by  the  sheriff  with  respect  to  the  collection 
of  the  delinquent  taxes.  From  a  reading  of  the  vari- 
ous sections  of  the  statute  covering  the  subject  of  taxa- 
tion and  the  collection  thereof,  we  can  no  longer  doubt 
that  defendant  is  vested  with  extensive  powers  and 
impelled  by  statutory  duties  to  such  an  extent  as  to  be 
free  from  molestation  by  the  courts  so  long  as  his 
official  acts  come  within  the  approval  of  the  statute. 
We  think  the  law  is  fixed,  beyond  cavil,  that  courts  of 
equity  have  no  power  by  injunction  to  restrain  a  public 
officer  from  performing  an  official  act  that  he  is  re- 
quired by  valid  law  to  perform.  It  is  not  sufficient  to 
clothe  the  court  with  jurisdiction  to  say  simply  that, 
unless  the  court  extends  its  restraining  hand,  hardships 
will  follow,  or  irreparable  damage  will  ensue,  because 
the  officer  delegated  to  execute  such  law  may  act  un- 
wisely or  injuriously  to  the  party  seeking  relief.  The 
acts  must  be  such  as  are  without  the  sanction  of  a 
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sound  law.  To  hold  that  a  court  of  equity  has  power 
to  bind  the  hands  of  a  lawful  oflSeer,  discharging  a  law- 
ful duty  under  a  valid  law,  would  be  equivalent  to 
declaring  that  the  courts  are  a  paramount  rather  than 
a  co-ordinate  branch  of  government  operating  in  a 
universal  field  beyond  the  reach  of,  and  without  respect 
to,  the  legislative  department.  Such  a  condition  is  un- 
thinkable. True,  possible  hardships  may  follow  as  a 
result  of  the  refusal  of  the  court  to  grant  a  permanent 
injunction,  and  that  plaintiff  may  be  apparently 
remediless  so  far  as  the  state  courts  are  concerned,  yet, 
without  undertaking  to  decide  as  to  what  is  the  proper 
remedy  in  this  situation,  or  whether  there  is  any 
remedy  elsewhere  than  in  the  legislative  department  of 
the  federal  or  state  governments  for  such  a  case  as  is 
made  by  the  bill  herein,  we  are  clearly  of  the  opinion 
that  the  demurrer  interposed  to  the  complaint  was  well 
taken,  and  the  court  below  committed  no  error  in  sus- 
taining it. 

Justice  MooRB  advanced  this  principle  in  the  case  of 
Rector  of  St.  David's  v.  Wood,  24  Or.  405  (34  Pac.  20, 
41  Am.  St.  Rep.  860),  when  he  said: 

''An  injunction  will  not  usually  lie  against  a  minis- 
terial officer  to  restrain  him  from  doing  that  which  the 
law  requires  as  a  part  of  his  duty. ' ' 

There  is  no  implication  that  the  statute  under  which 
defendant  is  proceeding  is  invalid,  or  that  he  is  not 
acting  in  accordance  therewith,  and  therefore  the  court 
is  powerless  to  interfere :  22  Cyc.  880 ;  Mendenhall  v. 
Denham,  35  Fla.  250  (17  South.  561) ;  Inhabitants  of 
Greenville  v.  Seymour,  22  N.  J.  Eq.  458;  Commis- 
sioners V.  Thorn,  117  N.  C.  211  (23  S.  E.  184). 

Believing  there  is  no  equitable  ground  upon  which 
to  rest  an  interference  of  the  court  by  an  injunction  for 
the  reason  as  before  stated,  we  are  of  the  opinion  that 
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the  decision  of  the  lower  court  should  be  affirmed,  and 
it  is  so  ordered.  Affirmed  :  Rehearing  Denied. 

Mr.  Chief  Justice  McBride,  Me.  Justice  Bean  and 
Me.  Justice  Eakik  concur. 


Argued  Febrnarj  18,  decided  March  10,  rehearing  denied  April  7, 1914. 

ZANELLO    &    SON    v.    PORTLAND    CENTRAL 

HEATING  CO.* 

(139  Pac.  572.) 

Mechanics'  Ueim — Statement— Necessity  for  Itemizing. 

1.  Under  Section  7420,  L.  O.  L.,  requiring  every  person  claiming 
a  mechanic's  lien  to  file  with  the  county  clerk  a  claim  containing  a 
true  statement  of  his  demand,  where  the  claim  of  lien  alleged  that 
the  claimants  were  employed  to  perform  labor  and  furnish  the  mate- 
rial necessary  for  the  brick  walls  and  concrete  footings  of  the  build- 
ing at  a  price  of  $1,780,  and  that,  in  pursuance  of  the  contract,  they 
built  all  the  walls  and  concrete  footings  for  the  building,  and  setting 
forth,  as  the  statement  of  the  demand,  a  claim  ''for  labor  performed 
and  material  furnished  as  per  contract,  $1,780,"  the  claim  is  sufficient, 
without  itemizing  the  account. 

.Mechanics'  Liens — ^Loss  or  Waiver — ^Provision  in  Original  Contract. 

2.  Under  Section  7416,  L.  O.  L.,  giving  every  mechanic  and  mate- 
rialman a  lien  for  work  or  materials  furnished  for  a  building,  and 
making  every  contractor  or  other  person  having  charge  of  the  con- 
struction the  agent  of  the  owner,  a  provision  in  the  original  contract, 
unknown  to  a  lien  claimant,  that  no  subcontractor  or  other  person 
or  firm  furnishing  material  or  labor  will  be  recognized,  nor  will  the 
owner  be  responsible  for  claims  of  such  person  beyond  taking  a  bond 
which  shall  provide  that  the  contractor  shall  make  payment  promptly 
to  all  persons  furnishing  him  labor  or  material,  does  not  affect  the 
claimant's  right  to  lien. 

[As  to  whether  stipulations  in  contracts  may  destroy  the  Hen 
of  subcontractors  and  materialmen,  see  notes  in  19  Am.  St.  Rep. 
699;  Ann.  Cas.  1913E,  562.] 

Mechanics'  Uens — ^Persons  Entitled — Subcontractors. 

3.  A  subcontractor  "in  the  second  degree,"  who  furnishes  labor 
or  material  for  the  construction  of  a  building,  is  within  Section  7416, 
L.  O.  L.,  giving  a  lien  to  every  mechanic,  contractor  and  other  person 
performing  labor  upon  or  furnishing  material  to  be  used  in  the  con- 
struction of  any  building. 


*As  to  the  right  of  a  subcontractor  to  protection  of  statutes  giving 
liens  to  "laborers,"  "mechanics/'  "workmen,"  and  the  like,  see  note 
in  30  L.  B.  A.  (N.  S.)  85.  Bepoetik. 


70  Z^NELLo  &  Son  v.  Portland  etc.  Co.        [70  Or. 


Mechanics'  Liens— Waiver  of  Bight  to  Uen^-EstoppeL 

4.  A  statement  by  a  claimant  of  a  mechanic's  lien,  after  the  prin- 
cipal contractor  had  made  a  payment  to  the  subcontractor  who  em- 
ployed the  claimant,  that  the  claimant  was  receiving  the  money  for 
his  labor  and  material  could  operate  as  an  estoppel  to  claim  a  lien, 
at  most,  as  to  payments  made  after  such  conversation,  and  not  as  to 
a  payment  made  before  it. 

[As  to  waiver  of  mechanic's  lien,  see  note  in  41  Am.  Dec.  221.] 

Mechanics'  Uenff— Enforcement — ^Evidence  of  Estoppel  to  Claim  Iden. 

5.  In  a  suit  to  foreclose  mechanic's  lien,  evidence  held  insufficient 
to  prove  a  conversation  with  the  lien  claimant  on  which  the  owner 
based  an  estoppel  to  claim  the  lien. 

Mechanics'  Uens — ^Bight  to  Lien — ^Extent. 

6.  Where  a  lien  claimant  constructed  brick  walls  and  concrete 
footings  for  a  building  according  to  his  contract,  except  that,  in 
building  a  chimney,  a  wooden  girder  was  bricked  into  the  flue,  he 
was  entitled  to  a  lien  for  the  contract  price  of  his  work,  less  the  cost 
of  having  the  timber  removed  and  the  chimney  fixed. 

From  Mnltnomali :  Geobge  N.  Davis,  Judge. 

This  is  a  suit  by  G.  Zanello  &  Son  against  the  Port- 
land Central  Heating  Company,  a  corporation,  P.  A. 
Williams,  Robert  R.  Sheay,  L.  H.  Tarpley  and  Albert 
Cleveland.  From  a  decree  in  favor  of  defendants, 
plaintiffs  appeal.  The  facts  are  set  forth  in  the  opin- 
ion of  the  court. 

Reversed  :  Decree  Rendered.    Rehearing  Denied. 

For  appellants  there  was  a  brief  with  oral  arguments 
by  Mr.  Albert  H.  Tanner  and  Mr.  John  Van  Zante. 

For  respondents  there  was  a  brief  with  oral  argu- 
ments by  Messrs.  Smith  <&  Shields  and  Mr.  L.  H. 
Tarpley. 

Department  2.  Mr.  Justice  Ramsey  delivered  the 
opinion  of  the  court. 

The  plaintiffs  brought  this  suit  to  foreclose  a 
mechanic's  and  materialman's  lien  upon  a  building  and 
a  parcel  of  land  45  feet  by  50  feet  in  dimensions,  in 
Westover  terraces,  in  the  City  of  Portland,  upon  which 
said  building  is  situated.    This  building  and  ground  are 
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owned  by  the  defendant,  the  Portland  Central  Heating 
Company. 

At  all  times  mentioned  in  the  pleadings,  P.  A. 
William^,  the  defendant,  Grace  B.  Williams  and  E. 
Beckenridge  were  copartners,  doing  business  in  the 
City  of  Portland  under  the  firm  name  of  the  Pacific 
Heating-Engineering  Company.  The  defendant  P.  A. 
Williams  was  business  manager  of  said  firm. 

On  July  23, 1912,  the  defendant  the  Portland  Central 
Heating  Company,  and  the  Pacific  Heating-Engineer- 
ing Company  entered  into  a  written  contract,  whereby 
the  latter  company  undertook  and  promised  to  furnish 
all  the  material  and  all  the  labor  for  the  construction 
and  installation  of  a  heating  plant  on  the  real  premises 
above  referred  to,  and,  as  a  part  of  said  plant,  said 
company  agreed  to  furnish  all  the  material  and  labor 
and  to  construct  for  the  company  defendant  a  one- 
story  power-house,  according  to  certain  plans  and 
specifications,  and,  in  the  execution  of  said  contract, 
and  in  all  of  the  work  of  constructing  said  power-house, 
the  Pacific  Heating-Engineering  Company  was  repre- 
sented by  the  defendant  P.  A.  Williams,  as  manager. 

The  Pacific  Heating-Engineering  Company,  on  Au- 
gust 15,  1912,  entered  into  a  contract  with  one  Robert 
R.  Sheay,  whereby  the  latter  undertook  and  promised 
to  furnish  all  the  material  and  labor,  and  to  construct 
said  power-house,  for  an  agreed  consideration.  By 
said  contract,  said  Sheay  became  a  subcontractor  for 
the  construction  of  the  said  power-house.  On  or  about 
August  15,  1912,  said  Sheay  entered  into  an  oral  con- 
tract with  the  plaintiffs,  whereby  the  plaintiffs  under- 
took and  promised  to  furnish  the  material  and  perform 
the  labor  for  the  construction  of,  and  to  construct,  the 
brick  walls  of  said  power-house,  and  the  concrete  foot- 
ings thereof,  for  the  sum  of  $1,700,  and  said  Sheay 
agreed  to  pay  the  plaintiffs  said  sum  for  their  work, 
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material  and  the  construction  of  the  brick  walls  and 
concrete  footings  of  said  building.  The  plaintiflFs  also 
entered  into  a  further  contract  with  said  Sheay  to  do 
extra  work  on  said  building,  for  which  the  latter 
agreed  to  pay  them  the  additional  sum  of  $80.  The 
total  amount  of  the  plaintiflFs'  claims  against  said 
Sheay  for  material  and  labor  by  them  furnished  for 
said  building  was  $1,780. 

Before  said  building  was  completed,  said  Sheay  is 
said  to  have  absconded.  Within  30  days  after  the 
completion  of  said  building,  the  plaintiflFs  filed,  and  had 
recorded,  upon  said  building  and  the  real  property 
referred  to,  a  mechanic's  and  materialman's  lien  for 
said  sum  of  $1,780;  the  whole  thereof  being  unpaid. 
The  claim  of  lien  so  filed  and  recorded  is  in  due  form, 
unless  it  is  defective  in  that  it  fails  to  itemize  the 
amount  for  which  the  lien  is  claimed. 

The  complaint  is  in  proper  form,  and  said  Robert  R. 
Sheay  was  made  a  party,  but,  being  out  of  the  state,  he 
was  not  served  with  process.  The  defendants,  the 
Portland  Central  Heating  Company,  and  the  said  P.  A. 
Williams  filed  a  joint  answer,  denying  much  of  the 
complaint,  and  setting  up  aflBrmative  matter.  A  reply 
put  in  issue  about  all  of  the  allegations  of  the  answer. 
The  court  below  held  the  plaintiflFs '  lien  to  be  invalid, 
and  dismissed  their  complaint,  and  they  appealed. 

There  are  various  objections  made  by  the  defend- 
ants to  the  said  lien,  and  we  will  examine  them 
separately. 

1.  Section  7420,  L.  0.  L.,  provides  that  it  is  the  duty 
of  every  person  claiming  a  lien  to  file  with  the  county 
clerk  **a  claim  containing  a  true  statement  of  his 
demand."  The  notice  filed  by  the  plaintiflFs  in  this 
case  stated  their  demand  thus : 

*'For  labor  performed  and  material  furnished,  as  per 
contract,  $1,780." 
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The  defendants  contend  that  this  statement  does  not 
meet  the  requirements  of  the  section  above  cited. 

Among  other  things,  the  claim  of  lien  contained  the 
following  statements,  showing  for  what  said  lien  was 
claimed : 

*'That  the  claimants  were  employed  by  the  said 
Eobert  R.  Sheay  to  perform  labor  and  furnish  the 
material  necessary  and  required  in  building  the  brick 
walls  and  concrete  footings  for  said  building,  for  which 
labor  and  material  he  agreed  to  pay  the  claimants  the 
sum  of  $1,780,  and  that  the  said  claimants  did,  in  pur- 
suance of  said  employment,  and  under  and  by  virtue 
of  said  contract  with  the  said  Robert  R.  Sheay,  fur- 
nish the  labor  and  material  in  erecting  and  construct- 
ing said  brick  walls  and  said  concrete  footings,  and  did 
build,  erect,  and  construct  the  said  brick  walls  and  con- 
crete footings  for  said  building,  and  furnish  the  labor 
and  material  therein,  in  all  respects  as  required  by 
their  contract  with  the  said  Robert  R.  Sheay,  and  that 
they  did  duly  perform  all  the  terms  and  conditions  of 
said  agreement  on  their  part  to  be  kept  and  performed. 
That  the  contract  and  reasonable  price  of  such  labor 
and  material  so  furnished,  used,  and  employed  in  the 
said  work,  as  aforesaid,  was  and  is  $1,780,  lawful 
money  of  the  United  States.  That  said  sum  of  $1,780 
is  now  due  and  owing  to  the  said  claimants  for  said 
work,  labor,  and  material  so  performed  and  furnished 
in  the  erection  and  construction  of  said  building,  and 
that  no  part  thereof  has  been  paid ;  said  claim  and  ac- 
count therefor  being  hereinafter  specifically  set  forth 
and  stated.  That  the  following  is  a  true  and  correct 
statement  of  the  claim  and  demand  due  the  claimants 
herein,  after  deducting  all  just  credits  and  setoffs: 
*For  labor  performed  and  material  furnished  as  per 
contract,  $1,780/  '' 

The  foregoing  extracts  from  said  claim  of  lien  show 
that  the  amount  for  which  the  lien  is  claimed  is  $1,780 ; 
that  said  amount  is  due  the  plaintiffs  for  labor  and 
material  that  they  furnished  under  a  contract  with 
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Sheay ;  that  said  labor  and  material  went  into  the  brick 
walls  of  said  building  and  the.  concrete  footings 
thereof ;  that  said  labor  and  material  were  furnished  in 
all  respects  as  required  by  the  contract ;  that  the  plain- 
tiffs duly  performed  all  of  the  terms  and  conditions  of 
the  contract  on  their  part ;  that  the  contract  price  and 
the  reasonable  value  of  said  material  and  labor  were 
$1,780,  etc. 

The  statement  of  lien  shows  that  the  plaintiffs  had 
the  contract  for  the  construction,  not  of  the  whole 
building,  but  of  the  brick  walls  and  concrete  footings 
thereof.  The  plaintiffs  constructed  all  of  the  walls 
and  concrete  footings,  but  nothing  else,  and  this  is 
shown  by  the  statement.  Any  competent  man  ac- 
quainted with  such  work  could  easily  ascertain  the 
amount  of  material  that  went  into  those  walls  and  con- 
crete footings,  and  the  amount  of  labor  that  was  re- 
quired to  do  the  work,  and  the  reasonable  cost  of  the 
material  and  labor.  It  was  not  necessary  to  set  out 
in  the  claim  the  number  of  bricks,  the  number  of 
pounds  of  cement  and  other  material,  and  the  number 
of  days'  labor  that  went  into  the  walls  and  the  con- 
crete footings  of  the  building.  It  has  been  repeatedly 
held  by  this  court  that  it  is  not  necessary  that  the  ac- 
count be  itemized,  and  that  it  is  sufficient  if  it  states 
in  a  general  manner  upon  what  it  is  based  and  the 
amount  of  the  claim:  Ainslie  v.  Kohn,  16  Or.  363  (19 
Pac.  97) ;  Curtis  v.  Sestanovich,  26  Or.  107  (37  Pac 
67) ;  Chamberlain  v.  Hibbard,  26  Or.  428  (38  Pac.  437). 

In  Ainslie  v.  Kohn,  16  Or.  363  (19  Pac.  97),  the 
claimant  was  a  subcontractor,  and  the  point  made  in 
this  case  was  made  there  and  rejected.  Passing  on  this 
point.  Justice  Thayeb  said : 

*^The  reason  advanced  by  the  counsel  for  requiring 
an  itemized  statement  of  their  account  to  be  made  is 
that  subcontractors  and  materialmen  are  entitled  to  no 
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more  than  the  fair  market  value  for  their  work  and 
material  furnished  on  the  credit  of  the  building,  and 
hence  the  owner  should  be  informed  by  the  claim,  so 
that  he  may  make  the  necessary  inquiries  to  satisfy 
himself  of  its  justice  as  a  lien  on  his  property.  This 
reason,  viewed  from  a  theoretical  standpoint,  appears 
specious ;  but  practically  it  has  no  foundation  whatever. 
The  persons  who  supply  labor  and  materials  in  such 
cases  have  ordinarily  no  opportunity  to  obtain  an  un- 
just lien  upon  the  property. ' ' 

We  hold  that  the  statement  of  the  claim  of  lien  in 
this  case  is  sufficient,  and  that  it  was  not  necessary  to 
itemize  the  account,  or  make  a  more  specific  statement 
than  was  made. 

2.  The  defendants  appear  to  claim  that  the  plaintiffs 
waived  their  right  to  a  lien  by  reason  of  there 
being  in  the  specifications  for  the  construction  of  the 
building,  which  it  is  said  to  have  been  a  part  of  the 
original  contract  between  the  owner  and  the  original 
contractor,  the  following  statement: 

**No  subcontractor,  or  other  person  or  firm  furnish- 
ing material  or  labor  to  the  contractor  will  be  recog- 
nized, nor  will  the  Portland  Central  Heating  Company 
be  responsible  in  any  way  for  such  claims  of  such  per- 
son or  firm,  beyond  taking  a  bond  in  the  sum  of  $10,000, 
which  in  substance  shall  provide,  that  the  contractor 
shall  make  payment  promptly  to  all  persons  furnishing 
him  material  or  labor.  Persons  so  furnishing  mate- 
rial or  labor  shall  have  the  right  of  action  on  said 
bond  in  the  name  of  the  Portland  Central  Heating 
Company  for  their  claim." 

The  evidence  shows  that  the  plaintiffs  never  saw  said 
provision  or  had  any  knowledge  or  notice  of  its  exist- 
ence or  contents.  They  never  in  any  manner  agreed 
or  assented  to  it.  A  copy  of  the  plans  for  the  building 
was  furnished  the  plaintiffs,  but  they  never  saw  the 
orig^al  contract  or  any  copy  thereof. 
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Section  7416,  L.  0.  L.,  is  in  the  following  words : 

**  Every  mechanic,  artisan,  machinist,  builder,  con- 
tractor, lumber  merchant,  laborer,  teamster,  drayman, 
and  other  person  performing  labor  upon  or  furnishing 
material,  or  transporting  or  hauling  any  material  of 
any  kind  to  be  used  in  the  construction,  alteration,  or 
repair,  either  in  whole  or  in  part,  of  any  building, 
wharf,  bridge,  ditch,  flume,  tunnel,  fence,  machinery, 
or  aqueduct,  or  any  structure  or  superstructure,  shall 
have  a  lien  upon  the  same  for  the  work  or  labor  done  or 
transportation  or  material  furnished  at  the  instance  of 
the  owner  of  the  building  or  other  improvement  or  his 
agent;  and  every  contractor,  subcontractor,  architect, 
builder  or  other  person  having  charge  of  the  construc- 
tion, alteration,  or  repair,  in  whole  or  in  part,  of  any 
building  or  other  improvement,  as  aforesaid,  shall  be 
held  to  be  the  agent  of  the  owner  for  the  purposes  of 
this  act." 

Under  the  foregoing  section,  the  plaintiffs  have  a 
right  of  lien,  unless  they,  in  some  manner,  waived  it, 
or  did  something  that  estopped  them  to  claim  it. 

The  extract  from  the  specifications  set  out  supra 
does  not  mention  liens.  It  says  no  subcontractor  or 
other  person  or  firm  furnishing  material  or  labor  to 
the  contractor  will  be  *' recognized,''  and  that  the  de- 
fendant company  will  not  be  responsible  in  any  way  for 
claims  of  such  persons  or  firms  beyond  taking  a  bond 
in  the  sum  of  $10,000,  which  will  provide  that  the  con- 
tractor shall  make  pajmaents  promptly  to  all  persons 
furnishing  material  or  labor.  The  right  to  a  lien  was 
created  by  statute,  and  it  cannot  be  annulled  by  the 
owner's  giving  notice  that  he  will  not  **  recognize"  such 
right,  or  by  saying,  in  the  building  contract,  that  he  will 
not  be  responsible  for  the  claims  of  persons  furnish- 
ing material  or  labor  for  the  building.  A  contractor, 
a  subcontractor  or  a  person  furnishing  labor  or  mate- 
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rial  for  a  building  can  waive  his  right  to  a  lien  by 
agreeing  that  he  will  not  claim  a  lien,  or  by  assenting 
to  a  provision  in  a  contract  stating  that  no  liens  shall 
be  claimed  or  filed  upon  the  building.  But  a  person 
furnishing  labor  or  material  that  goes  into  a  building 
cannot  be  deprived  of  his  right  to  file  a  lien,  excepting 
by  his  contract,  or  by  acts  on  his  part  constituting  an 
estoppel.  In  this  case,  the  plaintiffs  never  saw  said 
provision  in  the  specifications,  and  never  assented  to 
it,  and  hence  they  are  not  affected  by  it. 

In  the  case  of  Hume  v.  Seattle  Dock  Co.,  68  Or.  477 
(137  Pac.  752),  this  court  reviewed  the  authorities  on 
this  question,  and  held  that  a  materialman  or  a  laborer, 
to  be  bound  by  a  stipulation  in  the  principal  building 
contract  against  liens  upon  a  building,  must  have  as- 
sented thereto,  or  at  least  notice  of  the  stipulation  must 
have  been  brought  home  to  him.  It  is  not  necessary 
to  cite  other  authorities  on  this  point.  We  refer  to  the 
authorities  cited  by  Mr.  Justice  Eakin  in  that  case. 

The  defendants  allege  that  Robert  R.  Sheay  ab- 
sconded, but  that,  before  he  did  so,  he  paid  the  plain- 
tiffs a  large  part  of  what  was  due  them  and  is  included 
in  said  lien.  But  the  evidence  shows  that  he  did  not 
pay  the  plaintiffs  any  part  of  their  claim. 

The  evidence  shows  that  the  plaintiffs'  original  con- 
tract provided  for  the  construction  of  the  brick  walls 
and  the  concrete  footings  of  said  building,  and  that 
the  labor  and  materials  that  went  into  said  walls  and 
said  concrete  footings  were  worth  $1,780,  and  that  was 
what  Sheay  promised  to  pay  them  therefor.  After- 
ward the  plaintiffs  did  some  extra  brickwork  on  said 
building,  by  contract  with  said  Sheay,  and  that  was 
worth  $80,  and  that  Sheay  promised  to  pay  them  that 
amount  therefor. 

3.  The  fact  that  the  plaintiffs  were  subcontractors 
**in  the  second  degree'*  does  not  preclude  their  right 
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to  a  lien  on  the  building.  Our  statute  is  very  broad, 
and  includes  *' every  mechanic,  artisan,  machinist, 
builder,  contractor,  lumber  merchant,  laborer,  team- 
ster, drayman,  and  other  persons  performing  labor 
upon  or  furnishing  materials  *  *  to  be  used  in  the  con- 
struction  of  any  building.  *'  The  plaintiffs  furnished 
both  the  labor  and  the  material  that  went  into  the  walls 
and  the  concrete  footings  of  said  building.  In  fact, 
they  furnished  the  material  and  labor,  and  constructed 
said  walls  and  concrete  footings,  and  therefore  they 
come  clearly  within  both  the  words  and  the  intent  of 
said  section. 

It  was  held  in  Smith  v.  WUcox,  44  Or.  323  (74  Pac. 
708,  75  Pac.  710),  that  a  subcontractor  was  within  the 
scope  of  the  statute.  We  have  no  doubt  that  a  sub- 
contractor *'in  the  second  degree,''  who  furnishes  labor 
or  material  for  the  construction  of  a  building,  is  within 
the  letter  and  meaning  of  our  statute. 

4.  The  defendants  pleaded  the  following  as  an 
estoppel : 

*'That  the  plaintiffs  ought  not  to  be  permitted  to 
allege  that  they  never  received  payment  of  either  of 
said  installments  of  $733,  for  the  said  Pacific  Heating- 
Engineering  Company,  before  paying  said  Robert  R. 
Sheay  said  last  installment,  inquired  of  plaintiffs 
whether  they  were  duly  receiving  payment  for  labor 
and  material  supplied  by  them,  and  said  plaintiffs,  with 
the  intention  of  causing  said  Pacific  Heating-Engineer- 
ing Company  to  believe  they  were  receiving  pajinents 
as  their  work  progressed,  stated  to  said  Pacific  Heat- 
ing-Engineering Company  that  they  were  receiving 
payment  for  all  labor  and  materials  furnished  by  them, 
and  the  Pacific  Heating-Engineering  Company  believed 
said  statements  and  relied  thereon  and  were  induced 
thereby  to  pay  to  said  Robert  R.  Sheay  said  second 
installment  of  $733,  and,  if  compelled  to  pay  the  same 
again,  will  be  thereby  damaged  in  the  sum  of  $733. ' ' 
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The  defendants  had  previously  alleged  that  they 
had  paid  Sheay  two  installments  of.  $733,  and  they  claim 
that,  after  they  had  paid  him  one  of  said  installments, 
they  had  the  conversation  with  the  plaintiffs,  pleaded  as 
stated  supra.  If  that  conversation  was  had,  and  consti- 
tuted an  estoppel,  it  could  operate  only  as  to  payments 
made  after  said  conversation  was  had.  It  could  not 
operate  as  to  a  payment  made  prior  to  the  conversa- 
tion. 

5.  The  defendant  Williams  testified,  on  page  76  of 
the  evidence,  that  he  had  a  conversation  with  one  of 
the  plaintiffs,  and  asked  him  *4f  he  was  getting  his 
money  for  his  labor  and  material,  and  he  appeared 
kind  of  embarrassed  about  it,  and  said  that  he  was.'' 
This  is  the  substance  of  the  evidence  for  the  defend- 
ants on  that  point.  If  that  was  all  that  was  said,  it 
would  hardly  amount  to  an  estoppel.  Several  facts 
are  necessary  to  constitute  an  estoppel  in  pais;  but  it 
is  not  necessary  to  discuss  the  essentials  of  an  estop- 
pel, for  the  plaintiffs  deny  said  conversation,  and  the 
plaintiff  with  whom  the  defendant  Williams  says  that 
he  had  said  conversation  testifies  that  he  never  had  any 
such  conversation  with  Williams,  and  that  he  did  not 
make  the  statement  attributed  to  him  by  the  defendant. 
The  onus  of  proving  the  alleged  estoppel  was  upon  the 
defendants.  We  are  therefore  unable  to  say  that  the 
preponderance  of  the  evidence  on  that  point  is  with 
the  defendants.  We  hold  that  the  alleged  estoppel 
was  not  proved. 

6.  It  appears  from  the  evidence  that  the  plaintiffs 
completed  their  contract  for  the  construction  of  the 
walls  and  the  concrete  footings  of  the  building  prop- 
erly, excepting  as  to  a  chimney.  It  seems  that,  in 
building  the  chimney,  a  wooden  girder  was  bricked  into 
the  flue,  and  that  Mr.  Williams  had  this  timber  removed 
and  the  chimney  fixed  at  an  expense  of  not  more  than 
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$15.  This  amount  should  be  deducted  from  the  $1,780, 
leaving  due  the  plaintiffs  $1,765.  This  defect  in  the 
chimney  does  not  affect  the  plaintiflFs '  right  to  recover 
the  $1,765,  and  have  a  lien  on  the  building  and  ground 
therefor. 

We  have  read  the  evidence  and  examined  the  authori- 
ties cited,  and  find  that  there  is  much  conflict  in  the 
decisions  of  the  courts  of  the  diflFerent  states  in  re- 
gard to  the  questions  involved  in  this  case,  but  some 
of  this  conflict  is  due  to  differences  in  the  statutes. 
Liens  of  this  character  are  creatures  of  statute,  and 
it  is  the  duty  of  the  court  to  determine  what  rights 
our  statute  has  created,  and  what  the  rights  of  the  liti- 
gants are,  measured  by  this  statute. 

We  find  that  the  plaintiffs  are  entitled  to  a  decree 
for  the  recovery  of  $1,765,  and  interest  on  said  sum  at 
the  rate  of  6  per  cent  per  annum  from  the  22d  day  of 
October,  1912,  for  $1,20  for  filing  claim  of  lien,  and 
for  $200,  as  attorneys '  fees  in  this  court  and  the  court 
below,  and  for  costs  and  disbursements,  and  decreeing 
said  sums  to  be  a  lien  upon  said  building  and  all  of  the 
ground  described  in  the  complaint,  in  accordance  with 
said  claim  of  lien,  and  for  a  decree  foreclosing  said 
lien  upon  said  building  and  ground,  and  for  the  sale 
thereof  in  the  manner  provided  by  law,  to  obtain  funds 
with  which  to  pay  and  satisfy  said  several  sums  of 
money,  interest  and  accruing  interest,  and  costs  and 
disbursements,  and  barring  the  rights  and  interests 
of  the  defendants  in  said  building  and  land;  but  no 
personal  decree  for  the  recovery  of  said  money  will  be 
entered  against  either  of  the  defendants,  excepting  for 
costs  and  disbursements,  the  right  to  make  said  simis 
of  money,  excepting  for  costs  and  disbursements, 
being  confined  to  what  can  be  realized  from  a  sale  of 
said  building  and  lands. 
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The  decree  of  the  court  below  is  reversed,  and  a 
decree  will  be  entered  in  this  court  in  favor  of  the 
plaintiffs,  in  accordance  with  this  opinion. 

Bevebsed  :  Decbee  Bendebed.    Beheabiko  Denied. 

Mb.  Chief  Justice  McBbide,  Mb.  Justice  Bean  and 
Mb.  Justice  Eakin  concur. 

Mb.  Justice  Bamsey  sat  in  this  case  by  special 
assignment. 
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WHITE  V.  GEINQEB. 

(139  Pac.  572.) 

New  Trial — Proceedings  to  Procure — Time  for  Motion. 

1.  Under  Section  175,  L.  O.  L.,  requiring  a  motion  for  new  trial 
to  be  filed  within  one  day  after  the  entry  of  judgment,  or  such  fur- 
ther time  as  the  court  may  allow,  the  Circuit  Court  cannot  properly 
entertain  a  motion  for  new  trial  filed  more  than  one  day  after  the 
entry  of  judgment,  without  extension  of  time  having  been  granted. 

[As  to  what  proceedings  are  inconsistent  with  motion  for  new 
trial  BO  as  to  waive  right  to  move,  see  note  in  Ann.  Gas.  1914B, 
612.] 

Appeal  and  Error— Decisions  Reviewable — ^Denial  of  New  TriaL 

2.  No  appeal  lies  from  an  order  denying  a  new  trial. 

[As  to  what  judgments  and  orders  may  be  appealed  from,  see 
note  in  20  Am.  St.  Bep.  173.] 

From  Jackson :  Frank  M.  Calkins,  Judge. 

Department  2.     Statement  by  Mr.  Justice  Burnett. 

This  is  an  action  at  law  by  H.  L.  White  against  A. 
C.  Geinger  to  recover  money  in  which  issue  was  joined 
by  the  defendant,  and  the  litigation  proceeded  to  judg- 
ment, which  was  rendered  January  3,  1913.  No  error 
whatever  is  predicated  concerning  the  proceedings  up 
to  and  including  the  rendition  of  judgment.  On  Feb- 
ruary 27,  1913,  without  the  time  therefor  having  been 
70  or.—e 
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extended,  the  defendant,  appearing  by  new  counsel, 
filed  a  motion  for  a  new  trial,  alleging  misconduct  of  a 
juryman,  excessive  damages,  and  insuflSciency  of  the 
evidence.  This  motion  was  overruled  May  21,  1913^ 
and  on  June  7,  1913,  the  defendant  appealed  from  the 
judgment  rendered  January  3d  of  that  year,  and  from 
the  order  denying  his  motion  for  a  new  trial. 

Affibmed:  Beheabing  Denied. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  A.  H.  Davis. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Alfred  E.  Reames. 

Mr.  Justice  Burnett  delivered  the  opinion  of  the 
court 

1.  Section  175,  L.  0.  L.,  says: 

*'A  motion  to  set  aside  a  judgment  and  for  a  new 
trial,  with  the  aflSdavits,  if  any,  in  support  thereof, 
shall  be  filed  within  one  day  after  the  entry  of  the 
judgment  sought  to  be  set  aside,  or  such  further  time 
as  the  court  may  allow." 

In  view  of  this  statute,  the  Circuit  Court  could  not 
properly  entertain  the  motion  filed  more  than  one  day 
after  the  trial,  without  extension  of  time  having  been 
granted:  State  v.  McDaniel,  39  Or.  161  (65  Pac.  520). 

2.  Moreover,  as  held  in  Macartney  v.  Shipherd,  60 
Or.  133  (117  Pac.  814,  Ann.  Cas.  1913D,  1257),  no  ap- 
peal lies  from  an  order  denying  a  motion  for  a  new 
trial.  For  these  reasons,  the  defendant  has  no  stand- 
ing in  this  court  by  virtue  of  his  appeal,  and  the  judg- 
ment against  him  must  be  affirmed. 

Affirmed:  Behearinq  Denied. 

Mr.  Chief  Justice  McBridb,  Mr.  Justice  Eakin  and 
Mr.  Justice  Bean  concur. 
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Argued  March  6,  decided  March  17,  rehearing  denied  April  7,  1914. 

HAVILAND  V.  JOHNSON. 

(139  Pac.  720.) 

Appeal  and  Error— Beyiew—Questloiu  of  Fact— Findings  1>7  Court 

1.  Under  Section  159,  L.  O.  L.,  providing,  in  an  action  at  law  tried 
by  the  court,  that  the  findings  of  fact  are  deemed  a  verdict,  such  find- 
ings cannot  be  set  aside  on  appeal,  if  there  is  any  competent  evidence 
to  support  them. 

[As  to  weight  in  appellate  court  of  finding  of  judge  as  to 
amount  of  damages  as  compared  with  verdict  of  jury,  see  note  in 
Ann.  Cas.  1913C,  178.] 

Appeal  and  Error— Bevlew— Presumptions. 

2.  On  appeal,  in  an  action  at  law  tried  by  the  court,  it  will  be 
presumed  that  the  Circuit  Court  disregarded  any  immaterial  evidence 
introduced. 

Assignments — ^Action  on  Assigned  Claim — ^Pleading  and  Evidence. 

3.  The  admission  of  evidence  of  assignment  of  a  claim  to  plaintiff 
for  collection,  under  a  pleading  alleging  assignment  for  a  valuable 
consideration,  is  not  error;  an  assignment  for  collection  being  for  a 
valuable  consideration. 

From  Multnomah:  Henby  E.  McGinn;  Judge. 

Department  1.    Statement  by  Mb.  Justice  Bean. 

This  is  an  action  by  J.  B.  Haviland  against  M.  M. 
Johnson  to  recover  money.  It  was  commenced  in  the 
Justice's  Court  for  the  district  of  Portland,  where 
plaintiff  obtained  a  judgment.  Upon  appeal  to  the 
Circuit  Court  the  cause  was  tried  by  the  court  with- 
out the  intervention  of  a  jury,  and  a  judgment  ren- 
dered in  favor  of  the  plaintiff,  from  which  the  defend- 
ant appeals.  Affirmed:  Eehearing  Denied. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Sheppard  d  Brock,  with  an  oral  argument  by 
Mr.  R.  J.  Brock. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Q.  E.  Hamaker. 
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Mb.  Justice  Bean  delivered  the  opinion  of  the  court. 

On  November  7,  1911,  according  to  the  record,  the 
defendant  was  indebted  to  one  G.  P.  Eisman  in  the  sum 
of  $220,  balance  for  labor  and  material  in  laying  hard- 
wood floors  in  two  houses.  In  order  to  obtain  time 
and  secure  payment  of  the  same,  defendant  caused  20 
shares  of  the  capital  stock  of  the  Rowley  Automatic 
Stock  Releaser  Company  to  be  issued  to  Eisman. 
Defendant  was  secretary  of  this  company,  and  he 
agreed  in  writing  to  redeem  the  above  shares  by  pur- 
chasing the  same  within  one  year.  Eisman  assigned 
the  claim  to  plaintiff  for  collection.  Plaintiff  de- 
manded payment  of  defendant  about  December  10, 
1912.  Defendant  pleads  and  claims  that  the  written 
contract  was  for  the  purchase  of  the  stock  by  defend- 
ant at  any  time  within  one  year,  and  that  neither  plain- 
tiff, nor  anyone,  ever  tendered  the  stock  to  defendant 
or  requested  that  he  purchase  the  same  within  one  year 
from  the  date  of  the  contract.  The  trial  court  found 
in  effect  that  the  contract  and  issuance  of  stock  to  Eis- 
man was  for  the  purpose  of  securing  payment  of  the 
$220 ;  that  the  stock  was  valueless ;  and  that  the  origi- 
nal debt  was  due  and  unpaid. 

1.  Defendant's  assignments  of  error  Nos.  1  to  6  re- 
late to  the  admission  of  evidence  over  the  objection 
and  exception  of  defendant's  counsel,  for  the  reason 
that  the  same  is  immaterial  and  incompetent.  Under 
Section  159,  L.  0.  L.,  in  an  action  at  law  tried  by  the 
court  without  a  jury,  the  findings  of  fact  are  deemed  a 
verdict.  This  court  has  repeatedly  held  that  such 
findings  of  the  trial  court  cannot  be  set  aside  upon  an 
appeal  if  there  is  any  competent  evidence  to  support 
them:  Flegel  v.  Koss,  47  Or.  366,  370  (83  Pac.  847); 
Astoria  R.  R.  Co.  v.  Kern,  44  Or.  538  (76  Pac.  14); 
Courtney  v.  Bridal  Veil  Box  Factory,  55  Or.  210  (105 


April,  1914.]  Haviland  v.  Johnson.  85 

Pac.  896) ;  Sun  Dial  Ranch  Co.  v.  May  Land  Co.,  61 
Or.  205,  218  (119  Pac.  758). 

2.  It  will  be  presumed  that  the  Circuit  Court  in  the 
consideration  of  the  case  disregarded  any  immaterial 
evidence  introduced.  It  is  sufficient  to  say  that  there 
is  ample  evidence  in  the  record  to  support  the  findings 
made  by  the  trial  court.  There  is  no  dispute  as  to  the 
original  indebtedness,  or  that  the  stock  was  taken  by 
Eisman  as  security  therefor.  Eisman  testified  to  the 
effect  that  it  was  the  understanding  that  Johnson 
wanted  a  year's  time  on  the  account  and  would  take 
the  stock  back  and  pay  him  within  a  year;  that  he 
(Eisman)  had  no  idea  of  purchasing  the  stock  at  any 
time.  This  is  not  contradicted.  This  view  of  the 
case  renders  it  unnecessary  to  examine  all  the  alleged 
errors.  Defendant  introduced  no  evidence:  Jonas  v. 
Hughes,  64  Or.  24  (128  Pac.  998). 

It  is  contended  by  counsel  for  defendant  that  the 
original  debt  was  not  alleged  to  have  been  assigned. 
We  think  the  complaint  is  sufficient,  especially  after 
verdict,  to  embrace  in  the  allegation  of  assignment  the 
original  account  of  $220,  about  which  there  is  no 
dispute. 

3.  Objection  is  made  that  the  court  allowed  evidence 
of  the  assignment  of  the  chose  in  action  for  collection 
under  an  averment  that  it  was  assigned  for  a  valuable 
consideration.  An  assignment  of  a  claim  for  the  pur- 
pose of  collection  is  based  upon  a  valuable  considera- 
tion, and  is  sufficient.  Defendant  was  not  thereby  pre- 
vented from  making  any  defense  that  he  could  have 
made  had  Eisman  brought  the  action  in  his  own  name. 
Eisman  was  a  witness  in  the  case  and  is  bound  by  the 
judgment. 

From  a  careful  consideration  of  all  the  matters  sub- 
mitted by  the  record,  we  are  of  the  opinion  that  the 
judgment  of  the  lower  court  was  such  as  should  have 
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been  rendered  in  the  case.  Therefore,  under  Article 
Vn,  Section  3,  of  the  state  Constitution,  the  judgment 
is  affirmed.  Affirmed:  Beheabing  Denied. 

Mb.  Justice  Moobe,  Mb.  Justice  Bubnett  and  Mb. 
Justice  IBamsey  concur. 


Argued  February  2,  decided  April  7,  1914. 

STOTTS  V.  DICHDEL.* 

(139  Pac.  932.) 

HlgbwayB---E8tkbli8luneiit--Pre8crlptlon---Eyld6iiC6. 

1.  In  a  suit  to  enjoin  trespass  on  land,  evidence  Tield  to  show  that 
the  locui  in  quo  was  merely  a  private  way  used  by  a  few  neighboring 
persons  and  families;  the  owndrs  retaining  the  right  to  maintain  gates 
and  to  exclude  the  public  in  case  of  failure  to  keep  the  gates  closed. 

[As  to  adverse  possession  of  highways  and  whether  it  creates 
title  by  prescription,  see  notes  in  32  Am.  Dec.  719;  14  Am.  St. 
Rep.  278;  76  Am.  St.  Bep.  492.] 

Hlgliwayfr—BstabllBhment— Prescription— Bequisites. 

2.  To  establish  a  highway  by  prescription,  the  land  must  have  been 
used  by  the  public  with  the  actual  or  implied  knowledge  of  the  land 
owner,  adversely  under  claim  or  color  of  right,  and  not  merely  by 
the  owner's  permission,  and  uninterruptedly  and  substantially  by  way 
of  a  defined  road  for  the  period  required  to  bar  an  action  to  recover 
land. 

Xnjnnction — Subjects  of  BeUef — ^Repeated  Trespass. 

3.  Where  a  trespass  is  continued,  made  up  of  successive  acts,  each 
comparatively  unimportant  in  itself,  and  the  threat  and  intention  to 
continue  is  manifest,  equity  will  enjoin  it. 

Xnjnnction — Subjects  of  BeUef— Repeated  Trespass. 

4.  Though  the  existence  of  a  public  road  is  involved  in  a  suit  to 
enjoin  repeated  trespasses,  the  trial  of  that  issue  at  law  is  not  such 
a  complete  and  adequate  remedy  as  to  bar  the  jurisdiction  of  equity. 

[As  to  injunction  against  trespasses  on  real  estate,  see  notes 
in  11  Am.  Dec.  498;  53  Am.  Rep.  346;  99  Am.  St.  Rep.  731.] 

From  Marion :  William  Galloway,  Judge. 

This  is  a  suit  by  J.  L.  Stotts  and  Grace  Stotts,  his 
wife,  against  William  Dichdel,  Otto  Faulk  and  Irwin 


*The  authorities  on  the  question  of  injunction  '  against  repeated 
trespass  are  discussed  in  notes  in  13  L.  R.  A.  (N.  S.)  173  and  21 
L.  R.  A.  (N.  S.)  417.  Reporteb. 
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Lamb.  From  a  decree  dismissing  the  suit,  plaintiff 
appeals.  The  facts  are  fully  set  forth  in  the  opinion 
of  the  court.  Reversed  and  Remanded. 

For  appellants  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Walter  C.  Winslow. 

For  respondents  there  was  a  brief  over  the  names 
of  Mr.  George  G.  Bingham  and  Mr.  Louis  J.  Adams, 
with  an  oral  argument  by  Mr.  Bingham. 

Department  2.  Mb.  Justice  McNaby  delivered  the 
opinion  of  the  court. 

This  is  a  suit  to  enjoin  a  trespass  upon  real  property 
located  near  the  western  slope  of  the  Cascade  Moun- 
tains in  Marion  County.  The  defendants  own  land  ad- 
jacent thereto.  For  a  time  exceeding  20  years,  the 
general  public  and  these  defendants  have  been  accus- 
tomed to  pass  over  the  lands  upon  a  definite  line  of 
travel  in  order  to  reach  a  public  road.  Suitable  gates 
guard  the  road  at  either  end.  In  the  beginning  the 
road  was  like  unto  a  mountain  trail,  being  used  coeval 
with  the  occupancy  of  the  premises.  Plaintiffs  some 
three  years  prior  to  the  trial  became  the  owners  of 
the  property,  having  acquired  the  same  with  full 
knowledge  of  the  road  and  the  use  made  thereof  by 
those  finding  it  a  convenient  avenue  for  travel. 

Defendants  contend  they  have  a  prescriptive  right 
to  use  the  highway  without  molestation  from  plaintiffs, 
in  that  they  and  their  predecessors  in  interest  have  for 
more  than  ten  years  traveled  the  road  under  a  claim 
of  right  by  reason  of  its  establishment  by  the  county 
court. 

Plaintiffs  claim  that  there  is  no  public  highway  over 
their  lands,  and  that  defendants  are  trespassing  when 
crossing  the  premises.    The  Circuit  Court  decreed  a 
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dissolution  of  the  injunction  and  a  dismissal  of  the  suit 
upon  the  hypothesis  that  the  plaintiffs  had  a  plain, 
speedy  and  adequate  remedy  at  law.  At  the  trial  of 
the  case  there  was  no  evidence  offered  to  show  an 
establishment  of  the  road  by  the  County  Court  over 
plaintiffs'  premises  as  alleged  in  the  answer  of  the 
defendants,  nor  was  there  sufficient  evidence  of  ad- 
verse  user  of  the  premises  to  impress  the  lands  with  a 
public  easement  of  travel.  The  testimony  of  Jos. 
Terry,  from  whom  plaintiffs  derived  title,  is  illustra- 
tive of  the  character  of  the  use  to  which  the  property 
was  subject: 

''Q.  Did  you  formerly  live  on  the  property  now 
owned  by  Mr.  and  Mrs.  Stotts  T 

''A.  Yes,  sir. 

''Q.  What  time  did  you  dispose  of  that  to  Mr.  and 
Mrs.  Stotts  T 

**A.  I  think  it  was  three  years  ago  this  coming 
spring. 

''Q.  At  that  time,  and  prior  to  that  time,  how  long 
had  you  lived  upon  that  place  ? 

*'A.  Why,  I  don't  remember  exactly;  something  like 
seven  years,  I  think. 

**Q.  When  you  first  went  there,  were  there  many 
settlers  in  above  you? 

'*A.  No. 

**Q.  When  did  the  settlers  first  begin  to  come  in 
there  ? 

'*A.  I  think  they  begin  to  come  in  there  that  same 
spring  I  sold  it. 

'*Q.  This  road — what  is  your  knowledge  with  re- 
gard to — did  you  put  gates  up  there  first? 

*'A.  No,  sir. 

'*Q.  You  say  you  did  not  put  the  gates  there  first? 

*'A.  No,  sir. 

*'Q.  Were  the  gates  there  before  you  went  there? 

**A.  While  I  might  have  put  in  one  or  two  extra 
gates  on  the  line  some  place,  most  of  the  gates  were 
there  when  I  went  there. 
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'*Q.  How  long,  to  your  knowledge,  had  the  first 
people  commenced  to  come  in  back  there,  to  travel 
that  road,  prior  to  the  time  you  sold  the  placet 

''A.  Well,  they  had  traveled  through  there  all  the 
time  when  I  was  there,  but  before  that  I  don't  know 
anything  about  it. 

"Q.  Of  course  you  do  not  know  anything  about 
before — 

''A.  As  I  told  you  a  while  ago  I  had  known  of 
them  doing  that  all  the  time  I  lived  there;  they  went 
through. 

'*Q.  During  the  time  that  you  lived  on  the  place  you 
never  objected  to  people  going  backward  and  forward 
along  there  to  get  up  in  there! 

*'A.  No,  sir. 

''Q.  They  traveled  it  freely  and  without  any  ob- 
jection from  any  one? 

''A.  Yes,  sir. 

''Q.  The  fact  of  the  matter  is  that  they  had  your 
consent  to  do  it,  did  not  they,  Mr.  Terry? 

''A.  I  don't  remember  of  seeing  any  of  them  and 
telling  them  they  could;  if  they  come  and  said  any- 
thing about  it,  if  they  come  along  and  asked  me  to  go 
through,  I  would  tell  them  they  could  do  so  long  as 
they  kept  the  gates  shut. 

**Q.  As  long  as  they  kept  the  gates  shut? 

**A.  Yes. 

*'Q.  Those  gates  were  maintained  there  as  long  as 
you  had  the  property? 

**A.  Yes,  sir. 

''Q.  They  opened  and  shut  the  gates  and  went 
through  ? 

'*A.  Yes,  sir." 

1.  A  true  statement  of  the  case  would  be  that  the 
way  was  simply  a  crude  mountain  road  sparingly 
traveled,  for  a  period  of  time  approaching  30  years, 
by  the  settlers  living  in  the  mountains  to  the  east  In 
order  to  protect  the  premises  from  unnecessary  in- 
vasion from  man  and  beast,  gates  were  provided  and 
maintained  at  either  end  of  the  road  where  it  crossed 
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the  land  in  question,  and  that  little  or  no  work  was 
ever  bestowed  upon  that  part  of  the  road.  In  truth, 
the  testimony  clearly  establishes  the  fact  that  the  locus 
in  quo  never  was  a  public  highway,  but  was  merely  a 
private  road  open  and  used  by  a  few  persons  and 
families  residing  in  the  neighboring  foothills ;  that  the 
owners  at  all  times  had  the  right  to  and  did  maintain 
gates ;  and  that  it  was  the  duty  of  those  enjoying  the 
use  of  the  way  to  keep  the  gates  closed,  and,  in  case 
of  failure,  the  owners  retained  the  right  to  exclude 
the  public  therefrom.  This  situation  indicates  an  in- 
tention on  the  part  of  the  owner  of  the  soil  to  retain 
absolute  control  over  the  way. 

2.  We  think  the  true  doctrine  upon  this  subject  is 
that  a  highway  may  be  proved  by  long  usages,  but  a 
way,  to  become  public,  must  be  used  in  such  a  manner 
as  to  show  that  it  is  the  intention  of  the  owners  of  the 
land  to  dedicate  the  strip  of  land  in  use  to  the  public. 

To  establish  a  highway  by  prescription,  the  land 
impressed  with  the  use  must  have  been  used  by  the 
public  with  the  actual  or  implied  knowledge  of  the 
land  owner,  adversely  under  claim  or  color  of  right, 
and  not  merely  by  the  owner's  permission,  and  unin- 
terruptedly and  substantially  by  way  of  a  defined  road 
for  the  period  required  to  bar  an  action  for  the  re- 
covery of  possession  of  land :  Bayard  v.  Standard  Oil 
Co.,  38  Or.  438  (63  Pac.  614) ;  Parrott  v.  Stewart,  65 
Or.  254  (132  Pac.  523) ;  37  Cyc.  21. 

We  must  resolve  on  this  phase  of  the  case  that  de- 
fendants showed  no  color  of  title,  and  that  the  use  of 
the  way  in  question  was  permissive  by  the  grace  of  the 
owners,  and  therefore  lacking  the  essential  compo- 
nents to  establish  a  road  by  prescription. 

3.  The  important  question  in  this  case  concerns  the 
action  of  the  Circuit  Court  in  thrusting  plaintiffs  out 
of  equity,  upon  the  idea  they  had  a  remedy  in  a  court 
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of  law.  In  the  well-considered  case  of  Chapman  v. 
Dean,  58  Or.  479  (115  Pac.  156),  Mr.  Justice  Burnett 
discusses  the  remedy  afforded  a  complainant  in  equity, 
using  the  following  forceful  reasoning : 

a  •  •  ^v^ere  the  trespass  is  continued,  made  up  of 
successive  acts,  each  comparatively  unimportant  in 
itself,  and  the  threat  and  intention  to  continue  is  mani- 
fest, equity  will  enjoin  the  same,  for  the  reason  that 
each  separate  trespass  forms  a  separate  cause  of  ac- 
tion, and  it  would  be  idle  to  require  the  plaintiff  to 
bring  a  distinct  action  for  each  one  of  the  small  tres- 
passes. It  would  be  a  waste  of  time  and  serve  no 
good  purpose  for  the  plaintiffs  to  bring  an  action  at 
law  for  every  different  landing  made  by  defendants 
upon  their  land  without  authority.  The  actual  dam- 
age accruing  from  each  landing  would  be  compar- 
atively insignificant,  and  to  try  out  each  instance  in 
an  action  at  law  would  lead  to  a  multitude  of  actions, 
the  principles  of  which  could  be  determined  in  one 
suit  in  equity.  *' 

No  one  will  be  found  to  dispute  the  rule  that  the 
principal  remedy  afforded  by  courts  of  law  for  injury 
is  money  damages,  and  that  equity  will  not  interfere 
by  injunction  if  such  damages  will  constitute  an  ade- 
quate compensation  for  the  injury  threatened  or  in- 
flicted. 

4.  Counsel  for  defendants  argue  with  much  spirit 
that,  because  the  controversy  in  this  case  turns  upon 
the  question  whether  or  not  there  is  a  public  road 
across  the  premises,  the  remedy  is  complete  at  law, 
and  that  the  trial  on  that  issue  is  the  appropriate 
province  of  the  jury,  citing  Smith  v.  Gardner  et  al., 
12  Or.  221  (6  Pac.  771,  53  Am.  Eep.  342).  In  that 
case  the  court  said  that  the  manifest  object  of  the 
suit  was  to  determine  whether  a  highway  existed 
across  the  lands  of  the  plaintiff,  and  used  in  connection 
therewith  the  following  language : 
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''The  mode  by  which  it  is  sought  to  determine  this 
question  is  not  in  the  ordinary  course  of  law,  and 
ought  not  to  be  tolerated  unless  justified  by  particular 
facts  which  authorize  the  jurisdiction  of  equity.  The 
practice  of  granting  injunctions  in  cases  of  trespass  is 
of  comparatively  modem  origin,  and  is  a  jurisdiction 
sparingly  indulged,  and  only  upon  a  state  of  facts 
which  show  that  the  injury  would  be  irreparable,  and 
the  remedy  at  law  inadequate  to  redress  the  wrong 
or  injury  complained  of.^' 

This  same  judicial  thought  was  approved  and  fol- 
lowed in  Tomasini  v.  Taylor,  42  Or.  576  (72  Pac.  324), 
and  in  Van  Buskirk  v.  Bond,  52  Or.  234  (96  Pac.  1103). 

While  the  pioneer  case  held  that  the  action  laid  in 
the  complaint  was  a  proceeding  initiated  solely  to 
determine  the  existence  or  nonexistence  of  a  road,  and 
therefore  equity  ought  not  to  assume  jurisdiction  un- 
less justified  by  particular  facts,  yet  the  court  did  not 
go  to  the  extent  of  saying  that  equity  could  not  in- 
terfere simply  because  the  existence  of  a  road  was 
put  in  issue,  nor  because  there  was  a  remedy  at  law. 
In  our  opinion  the  thing  to  be  considered  is  whetlier 
the  remedy  is  adequate  and  not  merely  that  there  is 
a  remedy.  Moreover,  the  remedy  at  law  must  be  as 
practical  and  eflBcient  as  is  the  equitable  remedy  in 
rendering  justice.  In  many  cases,  analogous  in  aspect 
to  the  one  at  bar,  injunction  is  more  prompt  and 
efficient  than  the  remedy  provided  by  law,  and  because 
thereof  there  is  a  strong  tendency  to  grant  injunctions 
in  those  cases  where  formerly  the  remedy  at  law  would 
have  been  deemed  fully  adequate :  22  Cyc.  771. 

Great  injustice  would  follow  should  the  bald  rule 
be  announced  that  an  injunction  would  not  lie  and  that 
equity  could  not  administer  its  remedy  because  the 
party  accused  of  the  trespass  put  the  existence  or  non- 
existence of  a  roadway  in  question.  More  than  that, 
there  is  no  remedy  provided  by  law  whereby  the  owner 
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of  property  can  establisE  the  nonexistence  of  a  road 
save  only  from  the  deduction  which  follows  from  the 
successful  prosecution  of  a  criminal  case  of  recovery 
of  damages  in  a  civil  action  for  trespass.  These  ac- 
tions may  be  multitudinous,  necessarily  so,  if  they  in- 
volve a  number  of  trespasses.  Or,  by  reason  of  their 
seeming  insignificance,  each  unit  of  injury  might  be 
treated  both  by  public  officers  and  jurors  as  too  in- 
consequential to  merit  serious  consideration. 

By  reason  of  these  concepts,  we  think  that  equity 
affords  the  only  adequate  remedy  in  suits  pf  this  kind, 
and  therefore  we  are  constrained  to  reverse  the  decree 
of  the  lower  court  and  remand  this  case  for  such  other 
proceedings  as  may  be  deemed  advisable  not  incon- 
sistent with  this  opinion.    Reversed  and  Remanded. 

Me.  Chief  Justice  McBride,  Mb.  Justice  Bean  and 
Mb.  Justice  Eakin  concur. 


Argued  March  12,  decided  April  7,  1914. 

STATE  V.  DAVIS.* 

(140  Pac.  448.) 

Criminal  Law — Evidence — ^Bes  Gestae. 

1.  In  a  prosecution  for  murder,  an  exclamation  of  decedent's 
daughter,  during  a  scuffle  between  defendant  and  decedent's  husband 
and  another  at  the  time  of  the  killing,  that  defendant  had  killed  her 
mother,  was  admissible  as  part  of  the  res  gestae. 

[As  to  what  is  included  within  the  res  gestae j  see  notes  in  95 
Am.  Dec.  51;  16  Am.  St.  Rep.  407.] 

Witnesses — Impeachment — Former  Inconsistent  Testimony. 

2.  Though,  under  Section  864,  L.  O.  L.,  providing  that  a  witness 
may  be  impeached  by  evidence  that  he  has  made,  at  other  times, 


*On  the  question  of  self-defense  set  up  by  accused,  who  began 
the  conflict,  see  note  in  45  L.  R.  A.  687.  And  as  to  withdrawal  from 
participation  in  homicide  which  will  relieve  from  criminality,  see 
note  in  4  L.  R.  A.  (N.  S.)  576.  And  for  "retreat  to  the  wall"  in  homi- 
cide, see  note  in  2  L.  R.  A.  (N.  S.)  49.  Reporter. 
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statements  inconsistent  with  his  present  testimony,  a  coroner  or  sten- 
ographer, may  be  called  to  testify  whether  a  witness  made  statements 
at  an  inquest  inconsistent  with  his  present  testimony,  the  exclusion 
of  the  coroner's  record,  consisting  of  a  synopsis  of  the  evidence,  or 
of  the  stenographer's  transcript  of  it,  is  not  error. 

[As  to   impeaching  of  witness  by  prior  contradictory   state- 
ments, see  note  in  73  Am.  Dec.  762.] 


Homicide— Intent— XTse  of  Deadly  Weapon— Presumption— BuIob  of 
Evidence. 

3.  Neither  Section  798,  subdivision  2,  L.  O.  L.,  relating  to  con- 
clusive presumptions,  providing  that  a  malicious  and  guilty  intent 
is  presumed  from  the  deliberate  commission  of  an  unlawful  act  for 
the  purpose  of  injuring  another.  Section  799.  subdivision  3,  providing 
that  a  person  is  presumed  to  intend  the  ordinary  consequences,  of  his 
voluntary  acts,  nor  Section  1894,  providing  that  if  any  person  in  the 
commission  or  attempt  to  commit  any  felony  kill  another,  such  person 
shall  be  deemed  guilty  of  murder  in  the  second  degree,  authorized  an 
instruction  in  a  prosecution  for  murder  committed  while  the  defendant 
was  engaged  in  a  fight  with  others  than  the  decedent,  that  it  is  pre- 
sumed that  a  person  using  a  deadly  Weapon  intended  the  consequences 
which  happened  from  it. 

[As  to  presumption  of  intent  to  kill  arising  from  use  of  deadly 
weapon  in  manner  not  ordinarily  employed,  see  note  in  Ann.  Cas. 
1912A,  107.] 

Homicide — Self-defense — ^Aggression  of  Defendant. 

4.  Where  defendant  is  the  aggressor,  he  cannot  rely  upon  self- 
defense  unless  he  has  first  withdrawn  from  the  combat  in  such  a 
manner  as  to  show  his  adversary  his  intention,  in  good  faith,  to  desist. 

[As  to  self-defense  by  one  who  has  made  an  attack,  or  volun- 
tarily entered  into,  upon  a  rencounter,  see  note  in  109  Am.  St. 
Eep.  804.] 


Homicide — Instructions — Burden  of  Proof. 

5.  Under  Sections  1500,  1505,  L.  O.  L.,  giving  the  defendant  the 
right,  under  the  plea  of  not  guilty,  to  make  every  defense  he  has, 
including  self-defense  and  insanity,  except  former  conviction  or  ac- 
quittal, which  must  be  specially  pleaded,  and  Section  868,  subdivision 
5,  placing  the  burden  of  proof  always  upon  the  state  except  on  the 
defense  of  insanity,  as  to  which  Section  1527  casts  the  burden  on  the 
defendant,  it  was  error  to  instruct  the  jury  that  if  they  found,  beyond 
a  reasonable  doubt,  that  defendant  was  justified  in  shooting,  they 
should  find  him  not  guilty,  and  if  they  did  not  find  beyond  a  reason- 
able doubt  that  he  was  justified  they  should  find  him  guilty  of  one 
of  the  crimes  specified  in  the  instructions. 


Criminal  Law — Appeal — Review — Affirmance — ^Harmless  Error. 

6.  Article  VII,  Section  3,  of  the  Constitution  providing  that,  if 
the  Supreme  Court  shall  be  of  the  opinion  that  the  judgment  appealed 
from  was  such  as  should  have  been  rendered,  the  judgment  shall  be 
affirmed  notwithstanding  any  error  committed  during  the  trial,  does 
not  authorize  affirmance  of  a  conviction  where  the  case  was  submitted 
on  a  wrong  theory  of  the  law. 

From  Polk:  Webster  Holmes,  Judge. 
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Department  2.    Statement  by  Mb.  Justice  Eakin. 

The  defendant,  Louis  Davis,  was  indicted  for  murder 
in  the  first  degree,  to  which  he  entered  a  plea  of  not 
guilty.  Trial  was  had  resulting  in  a  verdict  of  murder 
in  the  second  degree.  Defendant  and  his  wife  were 
separated,  and  the  wife  was  at  the  home  of  her  parents, 
Mrs.  Eliza  J.  Stewart  and  G.  M.  Stewart,  near  Ball- 
ston,  in  Polk  County,  Oregon.  On  the  morning  of 
June  29, 1913,  the  defendant,  at  Eola,  put  an  automatic 
gun  into  his  pocket,  and  went  from  there  to  Dallas. 
Arriving  at  Ballston  about  5  o'clock,  he  spent  the  night 
in  a  grove  about  400  yards  from  the  Stewart  home. 
Near  6  o'clock  on  the  morning  of  the  30th  he  went 
to  the  Stewart  home,  and  met  his  wife  and  her  mother 
in  the  dooryard,  and  on  going  into  the  house  by  the 
kitchen  door  defendant  was  ordered  away  by  G.  M. 
Stewart,  when  Stewart  says  defendant  drew  a  gun 
out  of  his  pocket.  Stewart  then  withdrew  and  went 
to  a  neighbor's  (Agee's),  and  asked  him  to  go  over 
to  his  house.  They  returned  to  the  house  and  went 
in  through  the  front  door,  passing  through  the  house 
to  the  kitchen,  where  defendant  and  his  wife  and  her 
mother  were.  As  told  by  Agee,  Stewart  ordered  de- 
fendant to  leave  the  house,  and  Davis  moved  forward 
a  couple  of  steps  and  commenced  shooting;  the  first 
shot  striking  Agee,  as  did  three  other  shots  fired  in 
close  succession.  During  this  time,  Agee  and  Stew- 
art took  hold  of  Davis  for  the  purpose  of  disarming 
him,  and  Mrs.  Stewart  was  killed  by  a  bullet.  Stew- 
art had  a  gun  in  his  pocket,  and  during  the  struggle 

dropped  it  on  the  floor.     The  guns  were  both  of  the 

• 

same  caliber.  Stewart  says  his  gun  was  not  fired  at 
all.  There  was  some  controversy  at  the  trial  whether 
Mrs.  Stewart  was  killed  by  a  bullet  from  defendant's 
gun  or  from  that  of  Stewart,  such  question  not  being 
involved,  however,  on  this  appeal.    In  Salem,  on  June 
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28th,  defendant  had  made  threats  to  Marshall  Stewart, 
a  brother  of  Mrs.  Davis,  that  he  (Stewart)  would  bury 
his  mother  over  this  (the  trouble  growing  out  of  the 
separation  of  defendant  and  his  wife),  and  that  he 
would  put  a  bullet  through  himself.  He  made  other 
threats  at  the  same  time,  and  also  to  other  people  at 
a  different  time  that  he  would  kill  Mrs.  Stewart. 

With  other  instructions,  the  court  gave  the  follow- 
ing to  which  the  defendant  took  exceptions,  relying 
upon  it  as  reversible  error: 

* '  Now  the  voluntary  and  intentional  use  of  a  deadly 
weapon  of  one  capable  of  taking  life  leaves  the  pre- 
sumption of  malice,  and  there  has  been  some  testimony 
introduced  here  of  threats  made  by  this  defendant. 
You  are  the  sole  judges  of  whether  you  think  that  is 
true  or  not,  beyond  a  reasonable  doubt,  and  the  threats, 
if  they  are  proven  in  a  case  of  this  kind,  are  permitted 
for  the  purpose  of  showing  premeditation,  and  a  de- 
liberate design,  and  also  of  malice,  so  you  must  con- 
sider whether  or  not  you  think  the  defendant  has 
made  threats  upon  the  life  of  the  deceased.  *  *  And 
the  deliberate  use  of  a  deadly  weapon.  It  is  presumed 
that  the  person  using  it  intended  the  consequences 
which  happened  from  the  same,  and  you  have  a  right 
to  consider  that  in  connection  with  other  evidence,  and 
when  it  comes  down  to  a  case  of  self-defense,  which 
the  defendant  has  undertaken  to  avail  himself  of  here, 
it  isn't  necessary  that  there  be  actual  or  real  danger 
emanating  from  some  person  toward  the  accused ;  but, 
if  it  has  the  appearance  of  being  real  or  genuine,  and 
of  such  a  nature  as  to  cause  him  to  believe  he  will 
suffer  great  bodily  harm,  then  the  person  uYider  those 
circumstances  is  justified  in  taking  human  life  on  his 
own  behalf.  But  that  must  be  of  such  an  appearance 
as  would  satisfy  any  reasonable  man,  under  the  cir- 
cumstances, that  he  was  in  real  or  apparent  danger 
of  great  bodily  harm.  And  also  the  defendant  could 
not  avail  himself  of  the  defense  of  self-defense  if  he 
had  provoked  the  quarrel;  the  rule  being  that  if  a 
person  starts  a  row,  a  fight,  himself,  and  then  the  other 
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party  resists,  even  with  a  weapon,  he  is  not  in  a  posi- 
tion to  take  that  individual's  life,  and  invoke  the  rule 
of  self-defense.  The  only  theory  when  self-defense 
is  allowed  is  when  a  man,  when  he  is  not  the  aggressor, 
protects  his  own  life  from  either  real  or  apparent 
danger  to  himself  from  great  bodily  harm.  You  will 
consider  the  evidence  carefully  in  that  regard,  as  you 
should  consider  all  the  evidence  in  this  case.  If  you 
find  from  all  the  evidence  beyond  a  reasonable  doubt, 
under  the  rules  given  you  that  this  defendant  was  jus- 
tified under  all  the  circumstances,  in  shooting  with  a 
pistol  to  protect  himself  from  great  bodily  harm,  then 
you  should  find  him  not  guilty,  but,  if  you  do  not,  be- 
yond a  reasonable  doubt,  then  you  should  find  him 
guilty  of  some  one  of  those  crimes  about  which  I  have 
heretofore  charged  you. ' ' 

The  trial  resulted  in  a  verdict  of  murder  in  the 
second  degree,  and  judgment  was  rendered  against  the 
defendant,  from  which  he  appeals. 

Bevebsed  and  Bemanded. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Walter  L.  Tooze,  Jr. 

For  the  State  there  was  a  brief  with  oral  iirguments 
by  Mr.  Donald  H.  Upjohn,  District  Attorney,  and  Mr. 
Joseph  E.  Sibley. 

Mr.  Justice  Eakin  delivered  the  opinion  of  the 
court. 

1.  It  is  first  objected  that  it  was  error  on  the  part 
of  the  court  to  admit  in  evidence  an  exclamation  by 
defendant's  wife  during  the  scuffle  at  the  time  Mrs. 
Stewart  was  shot  and  fell,  namely,  ''He's  killed  Ma!" 
This  was  evidently  a  spontaneous  exclamation  made 
in  the  excitement  of  the  occasion  by  Mrs.  Davis,  and 
was  a  part  of  the  transaction — an  expression  incident 
to  and  occasioned  by  what  was  taking  place.    It  was 
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indicative  of  both  the  fact  that  Mrs.  Stewart  had  been 
killed  and  of  the  particular  instant  of  her  fall,  and 
was,  in  fact,  contemporaneous  vnth  the  transaction 
and  a  part  of  the  res  gestae;  and  its  admission  in  evi- 
dence was  not  error. 

2.  It  is  assigned  as  error  that  the  court  refused  to 
permit  defendant  to  introduce  in  evidence  the  record 
of  the  coroner's  inquest  held  over  the  body  of  the 
decedent.  The  county  clerk  was  called  as  a  vdtness 
and  asked  to  produce  the  report  of  the  coroner  of  the 
proceedings  had  at  the  inquest.  This  was  offered  in 
evidence  by  the  defendant  that  the  testimony  of  Mr. 
Stewart  might  be  read  to  the  jury  for  the  purpose 
of  impeaching  him.  The  coroner  is  required  by  stat- 
ute to  reduce  the  evidence  taken  at  the  inquest  to  writ- 
ing, and,  if  the  coroner's  jury  find  that  a  crime  was 
committed,  the  coroner  must  forthwith  deliver  the  tes- 
timony and  the  verdict  to  a  magistrate,  who  must 
issue  a  warrant  for  the  arrest  of  a  person  charged 
with  the  crime;  but  the  statute  does  not  make  the  re- 
port of  the  evidence  by  the  coroner  evidence  against 
the  defendant  or  cause  it  to  be  used  other  than  as  a 
basis  upon  which  the  warrant  may  be  issued.  How- 
ever, that  did  not  prevent  its  being  used  as  evidence 
for  impeachment  purposes,  if  it  was  written  by  the 
witness  or  signed  by  him  and  properly  identified. 
Usually  the  coroner  preserves  only  a  synopsis  of  it, 
or,  if  taken  by  a  stenographer,  his  transcript  of  it 
is  not  sufficient  to  impeach  the  witness  who  testified, 
as  he  is  not  bound  by  the  minutes  of  the  testimony 
or  the  transcript  thereof  as  being  the  exact  statements 
made  by  him,  although  the  coroner  or  the  stenographer 
may  be  called  to  testify  whether  the  witness  made 
some  statements  inconsistent  with  his  present  testi- 
mony under  the  provisions  of  Section  864,  L.  0.  L. 
There  was  no  error  in  excluding  the  coroner's  record. 
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3.  Error  is  alleged  in  the  giving  of  the  first  part  of 
the  second  instruction  quoted,  namely: 

'^It  is  presumed  that  the  person  using  it  [a  deadly 
weapon]  intended  the  consequences  which  happened 
from  the  same.'' 

This  does  not  come  within  any  of  the  statutory  pre- 
sumptions. Section  799,  subdivision  3,  L.  0.  L.,  on 
the  subject  of  a  disputable  presumption,  provides  that 
a  person  is  presumed  to  intend  the  ordinary  conse- 
quences of  his  voluntary  acts;  and  Section  798,  sub- 
division 2,  L.  0.  L.,  as  to  a  conclusive  presumption, 
provides  that  a  malicious  and  guilty  intent  is  pre- 
sumed from  the  deliberate  commission  of  an  unlawful 
act  for  the  purpose  of  injuring  another;  but  neither 
of  these  is  followed  by  the  court.  The  instruction 
was  given  as  a  conclusive  presumption,  at  least  it 
would  be  so  understood  by  the  jury.  It  would  not 
be  true  in  every  case  that  such  a  presumption  would 
arise  as  to  the  ordinary  consequence  of  an  act;  but 
the  killing  of  Mrs.  Stewart,  if  the  shot  having  that 
result  was  intended  for  and  directed  at  Agee,  would 
not  be  the  ordinary  consequence  of  the  act.  The  first 
presumption  of  law  in  such  a  case  is  that  the  defend- 
ant is  innocent  until  the  contrary  is  made  to  appear; 
but  when  it  is  shown  that  he  killed  deceased  by  the 
deliberate  use  of  a  deadly  weapon,  and  the  killing  is 
otherwise  unexplained,  the  statutory  presumption,  that 
an  intent  to  murder  is  conclusively  presumed  from  the 
deliberate  use  of  a  deadly  weapon  causing  death  within 
a  year,  would  prevail.  When  the  attendant  circum- 
stances of  the  killing  are  shown  in  evidence,  the  pre- 
sumption must  be  taken  in  the  light  of  the  facts 
proved;  but  a  presumption  cannot  be  raised  contrary 
to  the  facts  established ;  and,  where  there  is  a  conflict 
in  the  evidence,  it  is  for  the  jury  to  determine  what 
are  the  facts.    If  Mrs.  Stewart  was  killed  by  accident. 
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then  the  presumption  given  by  the  court  would  not 
follow;  but  even  were  she  killed  by  defendant,  though 
unintentionally,  the  malice  against  Agee  or  Stewart, 
if  defendant  were  the  aggressor,  is  by  the  statute  car- 
ried over  to  Mrs.  Stewart.  Section  1894,  L.  0.  L., 
provides:  *^If  any  person  *  *  in  the  commission  or 
attempt  to  commit  any  felony,  other  than  *  *  kill 
another,  such  person  shall  be  deemed  guilty  of  murder 
in  the  second  degree.''  But  in  such  case  the  killing 
of  Mrs.  Stewart  would  not  be  the  ordinary  conse- 
quences of  the  deliberate  use  of  the  weapon,  and  the 
giving  of  the  instruction  was  error. 

4, 5.  Again,  the  defendant  assigns  as  error  the  por- 
tion of  that  instruction  in  which  the  court  tells  the 
jury  that  the  defendant  could  not  rely  upon  self- 
defense  if  he  provoked  the  quarrel.  The  rule  is 
that  where  the  defendant  is  the  aggressor  he  cannot 
rely  upon  self-defense,  except  he  has  first  withdrawn 
from  the  combat  in  such  a  manner  as  to  show  his  ad- 
versary his  intention,  in  good  faith,  to  desist :  21  Cyc. 
805.  But  that  question  did  not  arise  in  this  case.  De- 
fendant does  not  pretend  that  he  at  any  time  desired 
to  withdraw  from  the  combat.  He  was  acting  either 
in  self-defense  from  the  first  or  was  the  aggressor 
throughout;  but  the  court  also  told  the  jury  that  if 
they  found  from  the  evidence,  beyond  a  reasonable 
doubt,  that  defendant  was  justified  in  shooting,  they 
should  find  defendant  not  guilty,  and,  if  they  did  not 
find  beyond  a  reasonable  doubt  that  he  was  justified 
in  shooting,  they  should  find  him  guilty  of  some  one 
of  the  crimes  specified  in  the  instructions  given.  This 
instruction  shifted  the  burden  of  the  proof  and  cast  it 
upon  the  defendant.  A  defendant  is  entitled  to  make 
every  defense  he  has  upon  a  plea  of  not  guilty,  except 
the  defense  of  former  conviction  or  acquittal,  which 
must  be  specially  pleaded,  as  provided  by  Sections 
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1500,  1505,  L.  0.  L.,  in  which  self-defense,  and  even 
a  defense  of  insanity,  are  included.  The  burden  of 
proof  is  always  upon  the  state  (Section  868,  subdivision 
5,  L.  O.  L.),  except  on  the  defense  of  insanity,  where 
the  burden  is  cast  upon  the  defendant:  Section  1527, 
L,  0.  L.  There  are  other  assignments  of  error,  but 
as  the  same  questions  may  not  arise  upon  the  new  trial, 
we  deem  it  unnecessary  to  discuss  them. 

6.  The  state  contends  that  by  the  provisions  of 
Article  VII,  Section  3,  of  the  Constitution,  the  court 
should  sustain  the  judgment  notwithstanding  the 
errors;  but  the  case  was  submitted  to  the  jury  upon 
a  wrong  theory  of  the  law,  both  as  to  the  application  of 
the  presumption  mentioned  and  as  to  the  burden  of 
proof  on  the  question  of  self-defense.  Therefore  we 
are  not  permitted  to  theorize  as  to  what  the  verdict  of 
the  jury  should  have  been  if  the  issues  had  been 
properly  presented. 

For  the  errors  mentioned,  the  judgment  must  be 
reversed  and  the  case  remanded  for  a  new  trial. 

Bevebsed  and  Bemanded. 

Mb.  Chief  Justice  McBride,  Mr.  Justice  Bean  and 
Mb.  Justice  McNaby  concur. 


Ar^ed  March  18,  decided  April  7,  1914. 

STBOM  v.  HANCOCK  LAND  CO. 

(140  Pac.  458.) 

Adverse  Possession — ^Actual  Occupancy — Occnpancy  by  Agent. 

1.  PosBession  by  an  agent  is  the  possession  of  the  principal,  for 
the  purpose  of  acquiring  title  by  adverse  possession,  though  the 
principal  never  personally  occupied  the  land. 

[As  to  right  to  maintain  ejectment  against  servant  or  agent 
in  actual  possession  of  premises^  see  note  in  Ann.  Gas.  1913C,  356.] 


102  Strom  v.  Hancock  Land  Co.  [70  Or. 


Adverse  Possession — ^Excluslveness  of  Possession. 

2.  Where  a  100-acre  tract  inclosed  by  fence  was  occupied  by  an 
agent  for  his  principal  till  the  principal  sold  him  a  seven-acre  tract 
out  of  it,  including  the  land  in  dispute,  after  which  he  continued  to 
occupy  the  seven  acres  as  his  own  land,  and  the  remainder  as  agent, 
though  for  a  time  the  entire  100  acres  were  inclosed  by  a  common 
fence  and  the  agent  lived  on  a  portion  other  than  that  he  had  pur- 
chased, there  was  no  such  common  or  mixed  possession  by  the  prin- 
cipal and  agent  as  interrupted  the  continuity  of  disseisin  of  the 
former  owner  of  the  land  in  dispute. 

[As  to  possession  of  part  as  possession  of  whole,  see  note  in 
125  Am.  St.  Bep.  302.] 

From  Multnomah:  Hbnbt  E.  McGinn,  Judge. 

This  is  a  suit  by  Gustav  Strom  against  the  Hancock 
Land  Company,  a  corporation,  to  determine  an  ad- 
verse claim  to  real  property.  From  a  decree  for 
plaintiff,  defendant  appeals.  The  facts  are  set  forth 
in  the  opinion  of  the  court.  Affibmed. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Malarkey,  Seabrook  &  Dibble,  with  an  oral 
argument  by  Mr.  Ephraim  B.  Seabrook. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Albert  H.  Tanner  and  Mr.  John  Van  Zante,  with 
an  oral  argument  by  Mr.  Tanner. 

Department  1.  Mb.  Justice  Eamsey  delivered  the 
opinion  of  the  court. 

On  the  22d  day  of  March,  1912,  the  plaintiff  com- 
menced this  suit.  The  complaint  alleges  that  the 
plaintiff  is,  and  for  a  long  time  prior  to  the  date  of 
the  commencement  of  this  suit  was,  the  owner  in  fee 
simple  and  in  the  actual  possession  of  lot  No.  1,  in 
block  No.  1,  in  Delmar  Shaver's  Second  Addition  to 
the  City  of  Portland,  Multnomah  County,  Oregon,  ac- 
cording to  the  duly  recorded  map  and  plat  thereof. 
The  complaint  alleges,  also,  that  the  defendant  has 
unjustly  claimed,  and  now  unjustly  claims,  an  estate 
or  interest  in  said  real  property  or  some  part  thereof. 
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adverse  to  the  plaintiff;  that  the  claim  of  the  defend- 
ant is  without  any  right  whatever;  and  that  the  de- 
fendant has  no  estate,  right,  title  or  interest  whatever 
in  said  premises,  or  in  part  thereof.  The  complaint 
alleges,  also,  title  to  said  premises  in  fee  under  and 
by  virtue  of  the  statute  of  limitations,  for  the  reason 
that  neither  the  defendant  nor  any  of  its  predecessors 
or  grantors  have  been  in  possession  of  said  real  prop- 
erty within  the  ten  years  preceding  the  commencement 
of  this  suit,  and  that  the  plaintiff,  his  grantors  and 
predecessors  in  title  and  interest,  had  been  in  the  ac- 
tual, open,  visible,  notorious,  continuous,  hostile  and 
adverse  possession  of  the  above-described  property 
for  more  than  ten  years  prior  to  the  commencement 
of  this  suit,  etc.  The  complaint  prays  for  a  decree 
declaring  that  the  plaintiff  is  the  owner  in  fee  simple 
of  said  real  premises,  and  that  the  defendant  has  no 
claim,  right,  title  or  interest  in  or  to  said  real  property, 
or  any  part  thereof,  and  barring  all  claim  of  the  de- 
fendant in  or  to  said  real  property,  and  quieting  the 
plaintiff's  title  thereto. 

The  answer  denies  most  of  the  allegations  of  the 
complaint,  and  pleads  title  in  the  defendant  as  to  a 
part  of  the  real  premises  described  in  the  complaint. 

The  reply  denied  the  allegations  of  the  answer.  The 
court  below  made  findings  and  entered  a  decree  for 
the  plaintiff,  as  prayed  for  in  the  complaint.  The 
defendant  appeals,  and  claims  that  the  findings  and 
the  decree  of  the  court  below  are  not  supported  by 
the  evidence. 

The  parties  stipulated,  in  the  court  below,  that  the 
plaintiff  owns  all  of  the  premises  described  in  the 
complaint  lying  south  of  the  north  line  of  the  donation 
land  claim  of  William  Irving,  and  that  th^  defendant 
owns  all  land  lying  north  of  the  north  line  of  Delmar 
Shaver's  Second  Addition,  as  shown  on  the  recorded 
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plat  thereof,  and,  also,  that  if  the  north  line  of  the 
William  Irving  donation  land  claim  is  situated  south 
of  the  north  line  of  the  said  Delmar  Shaver's  Second 
Addition,  then  the  defendant  owns  so  much  of  the 
premises  described  in  the  complaint  as  is  north  of 
the  north  line  of  the  William  Irving  donation  land 
claim,  unless  the  plaintiff  or  his  predecessors  or 
grantors  have  acquired  title  thereto,  by  adverse  pos- 
session, in  which  case  said  premises  are  owned  by  the 
plaintiff. 

The  weight  of  the  evidence  shows  that  the  north 
line  of  the  donation  land  claim  of  William  Irving  is 
about  20  feet  south  of  the  north  line  of  the  said  Second 
Addition  of  Delmar  Shaver.  Hence  the  further  ques- 
tion to  be  determined  is  whether  the  plaintiff,  his 
predecessors  and  grantors,  had  had  prior  to  the  com- 
mencement of  this  suit  the  adverse  possession  of  the 
land  now  covered  by  said  lot  No.  1,  of  said  block  No. 
1,  of  Delmar  Shaver's  Second  Addition  to  the  City 
of  Portland,  described  in  the  complaint,  for  the  period 
of  at  least  ten  years. 

The  land  in  dispute  was  supposed  to  be  a  part  of 
the  donation  land  claim  of  William  Irving  and  wife. 
The  Delay  donation  land  claim  adjoined  the  Irving 
claim  on  the  north,  and,  according  to  the  contention 
of  the  plaintiff,  the  north  line  of  the  Delmar  Shaver's 
Second  Addition  coincided  with  the  north  boundary 
of  the  Irving  claim  and  the  south  line  of  the  Delay 
claim.  As  stated  supra,  according  to  recent  surveys, 
it  seems  that  the  north  line  of  Delmar  Shaver's  Second 
Addition  extends  about  20  feet  north  of  the  north 
line  of  the  Irving  claim,  and  that  about  20  feet  of 
the  north  part  of  the  property  described  in  the  com- 
plaint, and  claimed  by  the  plaintiff,  is  situated  upon 
the  Delay  claim,  and  that  it  does  not  belong  to  the 
plaintiff,  unless  he  and  his  grantors  and  predecessors 
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had  had  adverse  possession  thereof  for  at  least  ten 
continuous  years  prior  to  the  commencement  of  this 
suit.  The  plaintiff  contends  that  he  and  his  predeces- 
sors in  title  had  been  in  the  adverse  possession  of 
said  land  for  more  than  ten  years,  and  the  court  below 
sustained  his  contention. 

Mrs.  E.  Eyan  was  one  of  the  witnesses  for  the  plain- 
tiff. She  was  formerly  the  wife  of  Captain  William 
Irving,  and  he  and  she  settled  on  the  Irving  claim  and 
received  title  thereto  as  donees  under  the  Donation 
Law  of  1850  (Act  Sept.  27,  1850,  c.  76,  9  Stat.  496). 
The  land  in  dispute  was  supposed  to  be  on  that  part 
of  said  claim  set  apart  by  the  government  to  Mrs. 
Irving.  She  remembers  when  the  north  boundary  line 
of  the  Irving  claim  was  surveyed.  She  resided  on 
said  claim  with  her  husband,  Captain  Irving.  In  1860 
she  and  Captain  Irving  moved  to  British  Columbia, 
and  they  remained  there  for  years.  Mrs.  Eyan  was 
acquainted  with  Joshua  Delay,  the  owner  of  the  Delay 
claim.  Mrs.  Eyan  says  that  a  fence  was  built  on  the 
line  between  the  Irving  and  Delay  claims  about  1870 
according  to  the  government  survey.  She  says  that 
that  fence  was  always  recognized  as  the  line  between 
the  claims.  She  testified  that  Irving  claimed  to  own 
up  to  that  fence.  Asked  whether  Joshua  Delay  always 
recognized  that  fence  as  the  division  line  between  the 
two  claims,  she  answered,  ^*Yes,  they  never  disputed 
if  She  says  that  she  never  heard  of  Delay's  ques- 
tioning that  that  fence  was  on  the  line.  (See  Ev., 
p.  32.) 

Mrs.  Eyan  says  that  she  and  Mr.  Irving  claimed  to 
own  the  land  up  to  the  old  fence.  (Ev.,  pp.  31,  32.) 
She  says  that  she  and  Irving  moved  to  British  Colum- 
bia in  1860,  and  that  G.  W.  Shaver  came  over  in  1860 
to  look  after  the  land  for  her,  and  he  looked  after 
her  land,  including  the  land  in  question,  and  farmed 
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it,  and  that  there  were  some  fruit  trees  on  it.  Mrs. 
Eyan  says  that  during  the  time  she  resided  in  British 
Columbia  she  came  to  Portland  every  year.  She  says 
that  the  old  fence  referred  to  was  a  rail  fence.  She 
says,  also,  on  cross-examination,  that  she  remembers 
the  part  of  her  land  that  she  sold  to  G.  W.  Shaver,  and 
that  the  fence  around  her  land  included  the  land  that 
she  sold  to  Shaver,  and  also  other  land  owned  by  her. 

The  patent  to  the  Irvings  was  issued  November  13, 
1865. 

Mrs.  Elizabeth  J.  Irving  (Eyan)  conveyed  to  G.  W. 
Shaver,  on  June  16,  1876,  seven  acres  and  a  fraction 
of  her  part  of  the  Irving  cl^im,  and  this  tract  is  the 
land  that  was  laid  out  as  Delmar  Shaver's  Second 
Addition  by  G.  W.  Shaver  and  wife  in  1900,  and  the 
land  in  dispute  is  lot  No.  1,  in  block  No.  1,  in  said 
addition.  When  this  addition  was  laid  out,  G.  W. 
Shaver  believed  that  all  of  it  was  on  the  Irving  claim. 

Delmar  Shaver,  a  son  of  G.  W.  Shaver,  was  a  wit- 
ness for  the  plaintiflF.  He  was  bom  and  reared  on  the 
Irving  claim,  and  lived  on  it  until  after  he  was  23 
years  old.  He  lived  there  with  his  father  G.  W. 
Shaver,  and  is  familiar  with  those  premises.  He  says 
that  the  first  fence  that  inclosed  the  Irving  land,  on 
which  his  father  resided  so  long,  was  an  old  rail  fence, 
and  that  when  his  father  bought  the  seven-acre  piece 
(in  1876)  it,  including  what  his  father  bought,  was 
inclosed  as  one  piece,  and  that  the  old  rail  fence  was 
there  then.  He  says  that  he  does  not  know  when  this 
old  fence  was  built,  but  it  was  there  as  far  back  as 
he  can  remember.  This  witness  says  that  (after  his 
father  bought  the  seven-acre  tract)  they  built  a  board 
fence  on  what  was  supposed  to  be  the  line  of  the  old 
rail  fence,  and  that  the  board  fence  was  supposed  to 
be  on  the  line  between  the  Irving  and  Delay  claims, 
and  he  says  that  the  line  where  said  fence  was  built, 
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as  he  understood  it,  always  had  been  recognized  as 
the  line  between  said  two  claims,  and  that  he  never 
heard  anything  to  the  contrary,  until  a  few  years  ago. 
Asked  how  long,  to  his  knowledge,  the  Irving  land 
(on  which  his  father  lived)  had  been  fenced  all  around 
by  a  substantial  fence,  he  answered  that  he  was  born 
there,  and  that  it  was  fenced  and  inclosed  then,  and 
that  they  always  had  it  for  pasture  and  for  an  orchard, 
and  he  testified  (Ev.,  p.  23)  that  his  father  always 
claimed  up  to  the  old  fence  line,  and  that  his  father 
cleared  the  ground  up  to  that  line.  He  says  they  used 
part  of  the  land,  and  had  a  big  orchard.  On  cross- 
examination,  he  testified  that,  before  his  father  bought 
said  seven-acre  tract  of  Mrs.  Irving,  there  was  a  rail 
fence  entirely  around  it;  but  he  said,  also,  that  the 
fence  inclosed  other  lands  besides  what  his  father 
bought.  He  says  that  he  helped  build  the  board  fence, 
but  that  the  board  fence  itself  did  not  go  around  the 
whole  piece,  and  that  it  connected  with  the  old  rail 
fence,  and  that  the  board  fence  on  the  north  line  was 
built  along  the  line  of  the  rail  fence.  He  says  that 
his  father  had  the  seven-acre  tract  inclosed  with  Mr. 
Ryan's  property.  He  says  that  all  of  the  property 
was  inclosed  when  his  father  bought  the  seven-acre 
tract,  and  that  his  father  took  care  of  Mrs.  Ryan's 
property  and  lived  on  it  until  his  death.  He  says 
that  the  inclosure  included  more  than  100  acres  of 
land  belonging  to  Mrs.  Ryan,  and  what  she  sold  to 
his  father,  and  that  his  father  raised  wheat  and  oats 
on  this  land  and  had  a  large  orchard.  He  says  that 
his  father  did  not  reside  on  the  piece  that  he  bought 
of  Mrs.  Ryan,  but  on  the  part  that  she  did  not  sell  to 
him.  It  appears  that  G.  W.  Shaver  lived  on  this  prop- 
erty from  about  1860  tmtil  his  death,  a  period  of  about 
40  years,  and  took  care  of  it  for  Mrs.  Ryan,  as  her 
agent. 
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It  is  impracticable  to  set  out  a  summary  of  all  the 
material  evidence.  There  were  three  other  witnesses 
for  the  plaintiff, 

The  defendant  did  not  offer  any  evidence  on  the  sub- 
ject of  adverse  possession.  It  put  a  witness  on  the 
stand  to  prove  that  the  20-foot  strip  in  dispute  was  not 
in  the  Irving  claim,  and  rested.  Hence  the  question 
as  to  adverse  possession  must  be  determined  on  the 
evidence  produced  by  the  plaintiff. 

The  defendant  in  its  brief  gives  a  summary  of  the 
facts  as  shown  by  the  evidence  as  it  viewed  them:  (a) 
It  admits  that  Mrs.  Eyan,  as  early  as  1872,  had  a  rail 
fence  built,  inclosing  about  100  acres  of  her  land,  and 
that  during  that  time,  and  for  many  years  afterward, 
G.  W.  Shaver,  as  agent  of  Mrs.  Ryan,  was  in  posses- 
sion of  this  100  acres,  so  inclosed,  and  that  this  fence 
was  built  as  early  as  1872,  and  did  inclose  that  part 
of  the  Delay  claim  that  is  in  dispute  in  this  suit.  The 
evidence  shows  that  this  fence  was  built  in  1870,  and 
that  it  inclosed  the  land  in  dispute,  and  that  G.  W. 
Shaver,  as  agent  of  Mrs.  Ryan,  lived  on  this  100-acre 
tract  continuously  from  1870  until  his  death  in  1901, 
about  30  years.  Shaver  raised  wheat,  oats  and  fruit 
on  said  land.  The  inclosure  appears  to  have  been  an 
ordinary  rail  fence,  (b)  The  defendant  admits,  also, 
that  Mrs.  Ryan  in  1876  sold  and  conveyed  seven  acres 
within  said  100-acre  inclosure  to  G.  W.  Shaver  and 
described  said  parcel  in  said  conveyance  by  metes  and 
bounds.  The  defendant  claims  that  this  deed  did  not 
describe  any  part  of  the  small  strip  in  dispute,  and  this 
contention  seems  to  be  true;  but  the  evidence  shows 
that  that  conveyance  included  the  land  running  up  to 
the  north  line  of  the  Irving  claim,  and  that  both  Mrs. 
Ryan  and  G.  W.  Shaver  believed  and  understood  that 
it  did  include  the  land  in  dispute,  and  that  both  Mrs. 
Ryan  and  G.  W.  Shaver  claimed  the  land  up  to  the 
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said  old  rail  fence  which  the  defendant  admits,  and 
the  evidence  shows,  included  the  strip  in  dispute.  The 
evidence  shows  that,  prior  to  the  execution  of  said 
deed,  G.  W.  Shaver  held  and  had  possession  of  said 
land  for  Mrs.  Eyan  as  her  agent,  and,  from  the  date 
of  said  deed  until  his  death,  he  held  said  seven-acre 
tract  as  the  owner  thereof,  and  not  as  agent  for  Mrs. 
Eyan;  but  he  held  the  remainder  of  said  tract  as  her 
agent  until  his  death,  (c)  The  defendant  claims  that 
Mrs.  Eyan  resided  in  British  Columbia  for  many 
years  and  did  not  reside  on  said  100-acre  tract;  but 
that  it  was  inclosed  with  a  rail  fence  in  1872,  and  from 
that  time  on  she  had  G.  W.  Shaver  in  the  possession 
of  said  land  as  her  agent,  and  that  he  held  it  for  her. 
The  evidence  shows  that  he  was  in  the  actual  posses- 
sion of  all  of  said  100-acre  tract  all  of  said  time  as  her 
agent.  His  possession  was  her  possession.  The  de- 
fendant admits  an  adverse  possession  in  G.  W. 
Shaver  from  1897  until  about  1901,  and  admits  that 
the  plaintiff  had  adverse  possession  of  the  premises 
during  the  seven  years  prior  to  the  commencement  of 
this  suit,  but  claims  that  there  was  a  breach  of  several 
years  in  the  possession  between  the  possession  of  G. 
W.  Shaver,  and  that  of  the  plaintiff,  and  that  the  plain- 
tiff cannot  add  to  his  possession  that  of  any  of  his 
predecessors,  (d)  The  defendant  admits  that  the  100- 
acre  tract,  including  the  strip  in  dispute,  was  inclosed 
with  a  fence  from  1872  until  the  death  of  G.  W.  Shaver, 
about  1901.  We  think  that  the  fence  was  built  about 
1870,  and  that  the  inclosure  and  possession  continued 
until  G.  W.  Shaver's  death  and  beyond  that  date,  but 
we  will  call  it  a  period  of  30  years.  All  of  the  100- 
acre  tract,  including'  the  tract  in  dispute,  was  inclosed 
with  a  substantial  fence.  The  sufficiency  of  the  fence 
has  not  been  questioned. 
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The  def  endanty  commenting  on  this  possession,  says, 
in  its  brief : 

*^  Shaver  extended  her  [Mrs.  Byan^s]  fence  over  the 
line  between  her  land  and  Delay  ^s.  This  was  without 
color  of  title,  and,  to  be  adverse,  possession  must  be 
actual  occupancy.  The  occupancy  of  Shaver  was  not 
her  occupancy  because  she  herself  had  not  taken  actual 
possession,  and  then  put  Shaver  in  possession,  but 
Shaver  took  possession  for  her.  This  cannot  be  done. 
Disseisin  cannot  be  accomplished  by  an  agent  or 
tenant.*' 

1.  The  counsel  for  the  defendant  seems  to  think  if 
Shaver  had  been  acting  for  himself,  and  not  for  Mrs. 
Eyan,  his  possession  might  have  been  sufficient  to  con- 
stitute adverse  possession;  but  inasmuch  as  he  was 
acting  for  her,  as  her  agent,  his  possession  was  not  her 
possession  sufficiently  to  constitute  adverse  possession 
on  her  part.  In  this  we  cannot  agree  with  counsel. 
Shaver  was  the  agent  of  Mrs.  Eyan  and  acted  for  her. 
What  she  did  by  him  she  did  herself.  She  caused  him 
to  erect  the  fence  inclosing  the  100  acres,  including  the 
land  in  dispute,  and  when  this  was  done,  by  her  author- 
ity, and  she  claimed  tO/  own  all  of  the  land  inclosed  as 
her  land,  such  acts  constituted  a  disseisin  of  the  de- 
fendant's grantors  as  to  the  land  in  dispute. 

ICyc,  page  996,  says: 

^^The  possession  of  one's  agent  is,  for  the  purpose 
of  acquiring  title  by  adverse  possession,  the  possession 
of  the  principal." 

In  Lantry  v.  Parker,  37  Neb.  353  (55  N.  W.  962), 
the  syllabus  is  as  follows: 

*'One  may  plead  adverse  possession  and  is  entitled 
to  the  benefit  of  the  statute  relating  thereto,  although 
he  was  a  nonresident  and  absent  from  the  state  during 
a  portion  or  all  of  the  period  covered  by  his  possession. 
The  possession  of  one's  agents  is,  for  the  purpose  of 
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the    statute    of   limitations,    the    possession    of    the 
principal.  ^ ' 

In  Den  ex  dem.  Roberts  v.  Moore,  3  Wall.  Jr.  298 
(Fed.  Cas.  No.  11,905),  Justice  Gbieb  says: 

* '  I  think,  also,  the  30  years '  limitation  applies  to  this 
case.  Possession  by  an  agent  or  manager  is  actual 
possession  within  the  meaning  of  the  statute  (of 
limitations).'* 

31  Cyc.  1405  says : 

*'If  an  agent  is  in  possession  of  the  principaPs  prop- 
erty, by  authority  of  the  principal,  possession  of  the 
agent  is  the  possession  of  the  principal,  and  will 
authorize  the  agent  to  maintain  against  third  persons 
possessory  actions  with  reference  to  the  property.  *' 

In  Cochrane  v.  Paris,  18  Tex.  857,  the  court  says  : 

'*The  possession  of  the  tenants  and  agent  of  Riley 
was  the  possession  of  Riley.  The  land  must  be  used 
and  cultivated,  but  whether  this  be  done  by  Riley  or 
his  tenants  or  agent,  those  holding  under  him,  was 
immaterial. ' ' 

In  Whithead  v.  Foley,  28  Tex.  14,  the  court  says : 

''In  answer  to  the  third  objection  made  to  the  de- 
fense relied  upon  by  this  defendant,  it  may  be  said 
that,  although  it  is  unquestionably  true  that  the  party 
who  seeks  to  protect  himself  under  this  section  of  the 
statute  must  show  that  he  has  title  or  color  of  title, 
as  defined  by  the  law,  or  holds  by  chain  of  transfer, 
•  *  has  possession  of  the  land  in  dispute,  and  that  the 
same  has  been  held  adversely  to  the  plaintiflF  during 
the  time  prescribed,  yet  there  is  nothing  which  defines 
or  limits  the  manner  in  which  he  must  hold  possession, 
or  forbids  him  claiming  the  benefit,  when  held  in  any 
manner  recognized  by  law,  as  sufficient  to  invest  him 
with  actual  seisin  and  possession  of  the  land.  It  is 
immaterial  whether  he  does  so  by  actual  individual 
occupancy,  or  by  a  servant,  agent,  or  attorney.  *' 
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In  McColman  v.  WUkes,  3  Strob.  (S.  C.)  470  (51 
Am.  Dec.  638,  639),  the  court  says: 

**The  persons  who  held  the  land  for  the  plaintiff 
were  rather  agents  than  tenants,  or  if  tenants  they 
were  not  lessees  of  a  particular  parcel,  but  tenants 
employed  to  hold  possession  of  the  whole.  *  *  The 
possession  of  such  a  tenant  or  agent  is  the  possession 
of  the  person  under  whom  he  holds,  as  much  as  would 
be  an  occupation  of  that  person's  overseer  and  slaves 
or  cropper  and  hirelings ' ' :  See,  also,  Goodwin  v.  Saw- 
yer,  33  Me.  541. 

It  is  held,  also,  that,  where  the  owner  has  been  dis- 
seised, he  can  re-enter  upon  the  premises  by  an  agent, 
and  by  such  re-entry  toll  the  statute  of  limitations 
Campbell  v.  Wallace,  12  N.  H.  367  (37  Am,  Dec.  219) 
Ingersoll  v.  Lewis,  11  Pa.  219  (51  Am.  Dec.  536) 
Hinman  v.  Cranmer,  9  Pa.  41. 

2.  We  find  from  the  evidence  that  from  1870  or  1872, 
when  the  100-acre  tract  was  inclosed  with  the  rail 
fence,  until  1876,  Mrs.  Eyan,  the  predecessor  of  the 
plaintiff,  by  her  agent,  G.  W.  Shaver,  had  the  actual, 
open,  notorious,  continuous,  exclusive,  and  adverse 
possession  of  the  whole  of  said  100-acre  tract  of  land, 
including  the  strip  of  land  in  dispute.  G.  W.  Shaver, 
from  1870  to  1876,  when  Mrs.  Irving  deeded  the  seven- 
acre  tract  to  him,  held  the  possession  of  the  whole  of 
the  100-acre  tract,  as  agent  of  Mrs.  Irving;  but  from 
June  16,  1876,  until  his  death,  he  held  the  seven-acre 
tract  in  his  own  right,  and  had  the  actual,  open,  ex- 
clusive and  continuous  possession  of  said  tract  from 
the  date  of  said  deed  until  his  death,  about  1901. 

Mrs.  Irving  had  no  kind  of  possession  of  said  seven- 
acre  tract  after  she  made  said  deed,  and  she  recog- 
nized the  title  of  said  Shaver  thereto.  Some  time 
after  said  deed  was  made,  Shaver  fenced  his  seven- 
acre  tract  off  from  Mrs.  Irving 's  land;  but,  during 
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part  of  the  time  after  the  execution  of  said  deed,  said 
seven-acre  tract  continued  to  be  inclosed  by  the  same 
fence  that  inclosed  the  remainder  of  said  100-acre  tract 
belonging  to  Mrs.  Irving.  Said  seven-acre  tract  was 
inclosed  by  a  substantial  fence  from  1870  or  1872  until 
about  1901 — a  period  of  about  30  years — and  neither 
the  defendant  nor  any  of  its  predecessors  Had  posses- 
sion of  any  part  thereof  at  any  time  during  said  period 
of  30  years.  The  inclosure  of  the  100-acre  tract  in 
1870  or  1872,  and  the  claim  of  Mrs.  Irving  to  own  the 
whole  thereof,  and  the  actual  occupancy  thereof  by  her 
agent  and  his  family,  as  stated  supra,  under  a  claim 
of  title,  operated  as  a  disseisin  of  the  defendant's  pre- 
decessors, and  this  disseisin  continued  until  the  death 
of  Shaver,  and  the  title  of  G.  W.  Shaver  to  the  seven- 
acre  tract  became  vested  in  him  in  fee  by  the  adverse 
possession  of  Mrs.  Irving  and  the  adverse  of  himself 
as  early  as  1882. 

It  is  true  that  Shaver  did  not  live  on  the  seven-acre 
tract,  but  he  resided  on  Mrs.  Irving 's  remaining  por- 
tion of  the  100-acre  tract.  However,  he  had  actual 
possession  of  the  seven-acre  tract,  and,  as  testified  by 
his  son,  he  cultivated  part  of  it  and  used  other  parts 
for  pasture,  etc.  Before  he  fenced  it  off  from  Mrs. 
Irving 's  land,  it  was  completely  inclosed  by  her  fence 
as  it  had  been  since  1870  or  1872.  G.  W.  Shaver  had 
the  possession  and  use  of  Mrs.  Irving 's  land  by  her 
authority,  at  all  times  from  1870  or  1872  until  after  he 
fenced  the  seven-acre  tract  from  her  land,  and  he  con- 
tinued to  use  her  fence  to  inclose  his  said  land,  with 
her  consent,  until  he  fenced  his  land  off  from  hers. 
Mrs.  Irving  did  not  have  or  claim  to  have  any  kind  of 
possession  of  Shaver's  land  after  she  deeded  it  to  him 
as  stated  supra. 

Shaver  and  Mrs.  Irving  had  no  common  possession 
of  the  land  in  dispute.     She  neither  had,  nor  claimed 
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to  have,  any  rights  therein  after  she  made  the  deed  to 
Shaver.  The  fact  that  their  lands  were  inclosed  by  a 
common  inclosure  for  a  short  time  did  not  destroy  the 
adverse  character  of  the  possession  of  the  seven-acre 
tract  including  the  land  in  dispute. 

In  Parker  v.  Newberry,  83  Tex.  431  (18  S.  W.  817), 
the  court  says : 

^*Beaseley  sold  it  [land]  in  March,  1886,  to  appellee, 
who  went  into  possession.  If  he  was  in  possession  up 
to  the  sale  by  Beaseley,  and  appellee's  possession 
commenced  with  that  sale,  the  continuity  of  the  posses- 
sion was  clearly  unbroken.  The  fact  that  the  parties 
may  have  been  in  possession  of  the  separate  tracts  of 
land  included  within  the  fence  [or  inclosure],  and  that 
their  stock  may  have  grazed  on  the  land  of  appellee, 
and  a  concurrent  use  of  the  same  by  others,  would  not 
militate  against  the  exclusiveness,  in  a  legal  sense,  of 
his  possession,  nor  make  it  the  less  adverse  in  its  char- 
acter. Especially  is  this  so  where  that  use  or  concur- 
rent enjoyment  of  it  by  others  was  in  subordination  to 
appellee. ' ' 

1  Cyc.  990  says : 

"In  New  York  it  has  been  held  that,  although  a 
claimant  may  avail  himself  of  a  fence  upon  the  line  to 
complete  his  inclosure,  the  statute  does  not  contem- 
plate that  a  fence  located  far  away  from  the  premises 
and  including  other  lands  should  be  used  as  a  means 
of  protection  to  a  claim  by  adverse  possession.  In 
other  states  the  fact  that  land  other  than  that  claimed 
by  adverse  possession  was  embraced  within  the  in- 
closure does  not  seem-  to  affect  its  sufficiency  if  the 
whole  tract  inclosed  was  occupied  and  claimed  for  the 
statutory  period.'^ 

In  Ambrose  v.  Huntington,  34  Or.  487  (56  Pac.  513), 
the  court  says : 

**At  some  points  it  [the  fence]  was  constructed 
somewhat  off  the  line,  and  included  some  three  acres 
of  railroad  land,  and  five  or  six  acres  of  land  belonging 
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to  Mr.  Long.  This  fact,  however,  is  not  material,  as 
the  other  land  inclosed  was  inconsiderable,  and  the 
fencing  may  be  said  to  have  been  placed  substantially 
upon  the  boundary  line,^'  etc. 

In  Hamilton  v.  Fhtornoy,  44  Or.  102  (74  Pac.  485), 
the  court  says : 

''The  inclosure  relied  upon  was  common  to  him  and 
to  others  owning  lands  within  its  limits,  and  the  use 
which  consisted  wholly  of  pasturage  of  stock  was  com- 
mon as  to  all,  so  that  his  possession  was  neither 
actual,  nor  exclusive,  and  was  therefore  wanting  in 
these  essential  elements  to  adverse  possession,  such  as 
will  ripen  into  a  full  title. ' ' 

In  the  quotation  from  1  Cyc,  supra,  reference  is 
made  to  what  was  held  in  New  York,  and  that  work 
refers  to  the  case  of  Doolittle  v.  Fice,  41  Barb.  181, 
which  is  based  on  a  New  York  statute  requiring  that, 
to  constitute  adverse  possession,  the  claimant's  land 
must  have  been  protected  by  a  substantial  inclosure, 
and  the  facts  of  that  case  are  different  from  the  facts 
of  this  case. 

We  have  examined  the  cases  cited  by  the  appellant 
and  many  others;  but  we  have  found  no  case  where 
the  facts  are  similar  to  the  facts  in  this  case  where  it 
was  held  that  a  claim  of  adverse  possession  was  not 
made  out. 

In  this  case  Mrs.  Irving  held  the  possession  by  G.  W. 
Shaver,  her  agent,  from  about  1870  until  June,  1876, 
and  at  the  last-named  date  she  conveyed  the  premises 
in  dispute  to  her  agent,  and  he  continued  from  that 
date  to  occupy  the  remainder  of  her  premises  until 
about  1901,  and,  from  the  date  of  said  deed  until  his 
death,  he  held  the  premises  described  in  the  deed  and 
the  premises  in  dispute  as  his  own  property.  There 
was  no  mixed  possession.  Mrs.  Irving  neither  had  nor 
claimed  to  have  any  possession  of  the  seven-acre  tract 
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after  the  date  of  said  deed,  and  no  one  possessed  any 
part  of  said  tract  after  said  deed  was  made,  during  the 
life  of  Shaver,  but  him. 

While  said  seven-acre  tract  was  inclosed  by  the  same 
fence  that  inclosed  the  remaining  land  of  Mrs.  Irving  ^s, 
for  a  while  after  said  deed  was  made,  yet  G.  W. 
Shaver,  the  grantee  of  said  seven-acre  tract,  remained 
until  his  death  in  the  actual  possession  of  the  remain- 
der of  Mrs.  Irving  ^8  land.  He  had  the  continuous 
possession  of  her  land  as  her  agent  and  of  the  seven- 
acre  tract  as  owner  thereof. 

Every  case  of  adverse  possession  must  be  decided  on 
its  own  facts. 

We  find  that  the  plaintiff  is  the  owner  of  the  prem- 
ises described  in  the  complaint,  and  we  approve  the 
lindings  and  the  decree  of  the  court  below.  The  decree 
of  the  court  below  is  afiirmed.  Affibmbd. 

Mb.  Justice  Moobe,  Mb.  Justice  Bubnbtt  and  Mb, 
Justice  Bean  concur.  Mb.  Chief  Justice  McBbidb 
not  sitting. 


Argued  March  13,  decided  April  7,  1914. 

SCIBOR  V.  OREGON--WASHINGTON  R.  &  N.  CO.* 

(140  Pac.  629.) 

Oorporations — Actiona — Pleading — Acta  of  Agenta. 

1.  In  an  action  against  a  corporation  for  an  act  committed  by  its 
agent,  the  acts  are  to  be  alleged  as  the  acts  of  the  corporation,  and 
it  is  not  necessary  to  allege  that  they  were  committed  by  an  agent, 
or  who  was  the  agent,  or  the  facts  showing  that  the  acts  were  within 
the  scope  of  the  agent's  employment. 

Appeal  and  Error — ^Review — Refusal  of  Nonsuit. 

2.  Though  the  plaintiff  did  not  prove  a  cause  sufficient  to  be  sub- 
mitted to  the  jury,  the  denial  of  a  nonsuit  will  not  be  disturbed  if 
the  testimony  afterward  supplies  the  omission. 


*Upon  the  liability  of  a  master  for  arrest  or  false  imprisonment  by 
servant  employed  as  detective,  policeman  or  watchman,  see  notes  in 
4  L.  B.  A.  (N.  8.)  282  and  28  L.  R.  A.  (N.  S.)  88.  Bkpobtkb. 
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Jndgment— Trial  of  lasnes — Judgment  Kotwitlutaiiding  Verdict. 

3.  The  motion  for  judgment  notwithstanding  the  verdict,  author- 
ized by  Section  202,  L.  O.  L.,  is  only  to  permit  a  party  to  take  advan- 
tage of  error  which  has  not  before  been  assigned,  and  cannot  be  used 
to  raise  a  question  which  has  been  included  in  a  motion  for  nonsuit. 

Pleading— Motioiui — Striking  Ont  Portion. 

4.  There  was  no  error  in  striking  out  of  the  answer  an  allegation 
in  detail  which  was  also  included  in  a  statement  in  general  language 
under  which  proof  of  all  facts  suggested  by  the  matter  stricken  out 
was  admitted,  except  an  item  as  to  which  there  was  no  suggestion  in 
the  evidence. 

Evidence— DiBcliarge  of  Sheriff's  Deputy— Becord. 

5.  In  an  action  against  a  corporation  for  injuries  inflicted  by  a 
watchman  who  had  been  appointed  a  special  deputy  sheriff  in  making 
an  arrest,  the  admission  in  evidence  of  the  record  of  the  sheriff's  ofSce 
to  show  the  discharge  of  the  watchman  as  a  deputy  before  the  acts 
complained  of,  by  a  notation  in  red  ink,  "Canceled  9—22 — 11  by  order 
£.  W.,"  over  the  brief  entry  showing  the  appointment,  was  not  error; 
the  appointment  of  deputies  authorized  by  Sections  1036,  1037, 
L.  O.  L.,  continuing  in  force  at  the  pleasure  of  the  sheriff,  and  being 
terminable  even  by  oral  notice,  and  without  regard  to  any  request 
for  the  discharge. 

[As  to  liability  of  master  for  act  of  servant  who  is  also  public 
officer,  see  note  in  Ann.  Cas.  1913D,  112.] 

Master  and  Servant — ^InJuries  to  Third  Persons — Scope  of  Bmgloj' 
ment. 

6.  A  watchman  employed  by  a  railroad  company  to  prevent  prop- 
erty from  being  stolen  from  its  yards  was  within  the  scope  of  his 
authority  in  following  the  thief  to  his  home,  where  other  property 
of  the  railroad  of  the  same  kind  was  found  stored,  and  in  arresting 
a  person  found  there  guarding  the  property,  and  the  railroad  was 
liable  if  he  did  this  in  an  unlawful  manner. 

[As  to  liability  of  master  for  assaults  by  servant,  see  note  in 
32  Am.  St.  Rep.  95.] 

Arrest — Instructions — ^Acts  in  Making  Arrest. 

7.  An  instruction  as  to  the  amount  of  force  an  officer  may  use  in 
making  an  arrest,  that  he  need  not  have  acted  according  to  the  high 
standard  of  a  cool,  collected  man,  nor  would  it  be'  enough  that  his 
conduct  was  that  of  a  man  that  was  excitable,  indiscreet  and  unnat- 
ural, but  that  the  standard  is  the  conduct  of  ordinarily  prudent  men 
under  the  existing  circumstances,  was  not  error. 

[As  to  what  constitutes  arrest  and  what  may  be  done  to  accom- 
plish it,  see  note  in  61  Am.  Dec.  151.] 


Master  and  Servant— Injury  to  Third  Person— Punitive  Damage 
Question  for  Jury. 

8.  In  an  action  against  a  railroad  for  injuries  caused  by  a  watch- 
man in  making  an  arrest,  allegations  in  the  answer  justifying  the 
acts  of  the  watchman  were  sufficient  to  go  to  the  jury  on  the  question 
whether  the  railroad  company  ratified  the  watchman's  acts  so  as  to 
authorize  the  recovery  of  punitive  damages. 

From  Multnomah :  Henry  E.  McGinn,  Judge. 
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Department  2.    Statement  by  Mr.  Justice  Eakin. 

This  is  an  action  by  Walter  Scibor  against  the 
Oregon- Washington  Railroad  &  Navigation  Company, 
a  corporation,  for  personal  injuries  received  during  an 
arrest  of  the  plaintiff.  In  connection  with  its  trans- 
portation business  the  defendant  owns  terminal  yards 
at  Albina,  Portland,  consisting  of  200  or  300  acres 
covered  with  tracks  and  sidetracks,  used  in  breaking 
up  freight  trains  received  from  outside  points,  and  for 
making  up  trains  to  be  moved  out  of  Portland.  While 
in  the  yard  loaded  cars  had  frequently  been  broken 
open  and  goods  stolen  therefrom.  During  February, 
1912,  defendant  kept  watchmen  in  the  yard  day  and 
night  to  prevent  such  depredations.  Some  of  the 
watchmen  were  appointed  special  deputy  sheriffs  on 
the  request  and  at  the  expense  of  the  defendant* in 
order  that  they  might  have  authority  to  arrest  the 
despoilers.  About  February  23d,  and  prior  thereto, 
many  cars  loaded  with  wheat  had  been  broken  open, 
and  many  sacks  of  wheat  stolen.  W.  A.  Mack  was 
such  a  watchman  in  the  employ  of  defendant,  and  had 
been  appointed  special  deputy  sheriff  for  the  purposes 
mentioned.  On  the  night  of  February  23, 1912,  he  dis- 
covered one  Thomas  Scibor  carrying  wheat  away  from 
the  yards  to  a  point  where  were  deposited  two  other 
sacks  of  wheat,  marked  with  the  brand  of  the  sacks  in 
defendant's  cars,  and  later  found  at  Thomas  Scibor 's 
dwelling  about  25  or  30  sacks  of  wheat  similarly 
marked,  hidden  away  in  the  basement.  At  that  time  he 
also  found  this  plaintiff,  Walter  Scibor,  in  the  base- 
ment with  said  wheat,  and  arrested  him  as  implicated 
in  the  larceny.  Plaintiff  resisted  the  arrest,  receiving 
injuries  and  wounds  at  the  hands  of  Mack,  and  this 
action  was  brought  to  recover  damages  for  assault  and 
for  injuries  received.  The  case  was  tried  by  a  jury 
and  resulted  in  a  verdict  for  plaintiff  in  the  sum  of 
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$2,000.    From   a  judgment   therefor,   the   defendant 
appeals.  Affibmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Charles  E.  Cochran,  Mr.  William  W.  Cotton  and 
Mr.  Arthur  C.  Spencer,  with  an  oral  argument  by  Mr. 
Cochran. 

For  respondent  there  was  a  brief  with  oral  argu- 
ments by  Messrs.  O^Day  <&  Haddock. 

Mr.  Justice  Eakin  delivered  the  opinion  of  the 
court. 

1.  At  the  close  of  plaintiff  ^s  testimony  the  defendant 
moved  for  a  judgment  of  nonsuit,  the  denial  of  which 
defendant  assigns  as  the  first  error.  Two  grounds  for 
the  motion  are  urged:  (1)  That  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  in 
that  it  does  not  allege  who  was  defendant's  agent  in 
the  assault,  and  does  not  state  facts  showing  that  such 
agent  was  acting  within  the  scope  of  his  employment 
when  the  arrest  was  made;  (2)  that  the  testimony  was 
not  sufficient  to  support  the  judgment,  in  that  the  acts 
of  Mack,  who  made  the  arrest,  were  not  shown  to  be 
within  the  scope  of  his  employment,  and  therefore  can- 
not bind  defendant.  The  allegation  of  the  complaint 
stating  the  facts  of  the  assault  is : 

''That  heretofore,  to  wit,  February  23,  1912,  the  de- 
fendant herein  willfully  and  maliciously  made  and 
caused  to  be  made  an  assault  upon  the  plaintiff  herein, 
and  did  willfully  and  maliciously  strike,  beat,  maul  and 
bruise  the  plaintiff,  and  caused  this  plaintiff  to  be 
struck  with  a  club  or  billy  and  revolver,  and  otherwise 
did  assault  and  cause  to  be  assaulted  this  plaintiff; 
whereupon,"  etc. 

Defendant  insists  that  this  is  a  conclusion  of  fact, 
and  that  it  is  insufficient,  for  the  reason  that  it  does  not 


120        SciBOB  V.  Oregon-Washington  R.  &  N.  Co.     [70  Or. 

state  by  whom  the  defendant  corporation  acted,  or  al- 
lege facts  showing  Mack's  relation  to  the  corporation, 
or  that  his  acts  were  within  the  scope  of  his  employ- 
ment.  The  allegation  of  the  complaint  is  suflBcient,  un- 
less it  is  necessary  to  state  who  was  the  agent  acting 
for  the  defendant,  and  the  facts  showing  that  the 
wrongful  acts  were  within  the  scope  of  his  employment. 
We  understand  the  rule  to  be  that,  in  a  cause  of  action 
against  a  corporation  for  an  act  committed  by  its 
agent,  the  acts  are  to  be  alleged  as  the  acts  of  the  cor- 
poration, and  it  is  not  necessary  to  allege  that  they 
were  committed  by  an  agent,  or  to  state  who  was  the 
agent,  or  the  facts  that  show  the  acts  were  within  the 
scope  of  the  agent's  employment.  This  is  expressly 
stated  in  5  PI.  &  Pr.  92 :  See,  also,  Cederson  v.  Naviga- 
tion Co.,  38  Or.  343  (62  Pac.  637,  63  Pac.  763) ;  Sulli- 
van  V.  Oregon  Ry,  d  N.  Co.,  12  Or.  392  (7  Pac.  508, 
53  Am.  Rep.  364).  The  complaint  is  not  subject  to  the 
objection  made. 

2.  As  to  the  second  objection,  that  the  evidence  is 
not  sufficient  to  support  the  judgment,  defendant  now 
insists  that  the  motion  for  the  judgment  of  nonsuit 
should  be  determined  from  the  evidence  introduced 
prior  to  the  motion;  but  it  has  been  held  in  many 
Oregon  cases  that,  if  the  plaintiff  did  not  prove  a  cause 
sufficient  to  be  submitted  to  a  jury,  a  denial  of  the 
motion  for  nonsuit  will  not  be  disturbed  if  the  testi- 
mony afterward  supplies  the  omission :  Dryden  v.  PeU 
ton-Armstrong  Co.,  53  Or.  418  (101  Pac.  90).  In  this 
case  the  subsequent  testimony  has  cured  many  of  the 
omissions  in  plaintiff's  testimony. 

3,  4.  The  motion  for  judgment  notwithstanding  the 
verdict,  as  provided  by  Section  202,  L.  0.  L.,  is  only 
to  permit  the  party  to  take  advantage  of  error  which 
has  not  before  been  assigned.  The  question  raised  by 
the  motion  was  included  in  the  motion  for  nonsuit,  and 
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cannot  again  be  raised  by  this  motion.  The  matter 
stricken  out  of  the  answer  on  motion  was  an  allega- 
tion in  greater  detail,  but  was  included  in  the  state- 
ment of  the  answer  in  general  language,  namely: 
**  Among  other  kinds  of  freight  received  at  said  ter- 
minal yards  are  himdreds  of  cars  of  wheat,  and,  after 
said  ears  have  arrived  at  the  Albina  terminal  yard,  the 
same  have  been  broken  up  and  a  large  amount  of  sacks 
of  said  wheat  have  been  taken.''  In  the  trial  this  was 
recognized  as  a  sufficient  allegation  to  admit  proof  of 
all  the  facts  suggested  by  the  matter  stricken  out,  ex- 
cept as  to  the  organization  of  the  thieves,  as  to  which 
there  is  no  suggestion  in  the  evidence.  It  was  not 
error  to  strike  out  the  portion  mentioned. 

5.  Again,  it  is  alleged  to  have  been  error  to  admit  in 
evidence  the  record  of  the  sheriff 's  office  of  the  cancel- 
lation of  the  appointment  of  Mack  as  deputy  sheriff. 
He  was  appointed  August  15, 1911,  at  the  request  of  E. 
B.  Wood,  special  agent,  Oregon- Washington  Eailroad 
&  Navigation  Company.  The  sheriff's  office  keeps  a 
book,  alphabetically  arranged,  in  which  are  entered, 
very  briefly,  the  name,  address  and  character  or  pur- 
pose of  the  appointment  of  all  deputy  sheriffs. 
Mack's  appointment  was  noted  therein  as  follows: 
**8— 15— 11.  Mack,  Wm.  A.,  watchman,  0.  W.  R.  & 
N.  yards.  Ex.  20a."  Upon  which  is  written  in  red 
ink,  '* Canceled  9—22—11,  by  order  Ed  Wood,"  which 
was  testified  by  W.  B.  HoUingsworth,  chief  deputy. 
Section  1036,  L.  0.  L.,  provides  for  the  appointment 
of  a  general  deputy,  and  Section  1037  provides  for  spe- 
cial deputies  or  special  agents  to  do  any  particular  act 
for  him.  The  appointment  continues  in  force  during 
the  pleasure  of  the  sheriff.  There  is  no  provision  of 
law  as  to  how  the  authority  of  a  deputy  shall  be  ter- 
minated, so  that  a  discharge  even  orally  is  sufficient 
to  terminate  it:  Murfree,  Sheriffs,  §§  16,  17.    It  may 
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be  a  matter  of  necessity  that  tlie  oflBce  keep  some  note 
of  appointments  and  cancellations;  but  so  far  as  this 
case  is  concerned  Mack's  authority  ceased  on  Septem- 
ber 22, 1911.  Whether  Wood  had  authority  to  request 
the  cancellation  is  not  material,  as  the  sheriff  had 
power  and  authority  to  make  the  cancellation  without 
request.  However,  the  court 's  instructions  practically 
informed  the  jury  that  a  private  citizen's  right  to  make 
an  arrest  for  a  felony  without  a  warrant  is  the  same 
as  that  of  an  officer,  so  that  it  was  immaterial  whether 
Mack 's  appointment  had  been  canceled. 

6.  Error  is  also  assigned  in  the  giving  of  the  follow- 
ing instruction:  **A  corporation  is  responsible  for  the 
acts  of  its  agents,  not  because  it  authorized  its  acts  to 
be  done,  nor,  in  the  doing  of  those  acts  that  the  agent 
represented  the  corporation,  but  the  corporation  is  lia- 
ble because  the  agent  was  at  the  time  doing  its  busi- 
ness, and  it  is  a  rule  of  law  that  one  must  so  conduct 
his  business  as  not  to  bring  injury  to  another,  and  the 
principal  is  liable  for  the  acts  of  his  agent,  when  the 
agent  is  doing  the  business  of  his  principal.''  Mack's 
employment  related  to  watching  defendant's  property, 
and  to  prevent  its  being  stolen.  He  was  employed  and 
paid  by  the  defendant,  who  had  him  appointed  deputy 
sheriff  that  he  might  make  arrests  if  anyone  criminally 
interfered  with  defendant's  property,  for  which  ser- 
vices he  was  to  be  paid  by  the  defendant.  Defendant 
was  aware  that  some  property  had  been  stolen  and 
contemplated  that  other  property  would  be  carried  off, 
and  in  such  case  it  is  not  to  be  presumed  that  the 
watchman  was  not  to  follow  the  thieves  and  recapture 
the  property,  especially  when  he  was  given  power  to 
make  arrests  in  such  cases.  In  this  case,  when  Mack 
followed  some  of  this  property  being  carried  away,  he 
was  still  defendant's  agent  in  going  to  Thomas 
Scibor  's  home,  finding  the  property,  and  arresting  the 
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thief.  His  work  was  not  at  any  particular  location, 
nor  did  it  confine  him  to  one  place,  being  to  watch  all 
the  property  in  the  yard,  which  would  necessarily  in- 
clude recapturing  any  of  it  that  was  being  taken  away. 
It  was  defendant's  business  that  Mack  was  put  there 
to  perform.  The  defendant  may  not  have  directed  his 
actions  nor  approved  thereof,  yet,  even  though  he  vio- 
lated instructions,  the  defendant  was  liable  for  the 
wrong  if  it  was  committed'  while  acting  within  the 
scope  of  his  employment.  The  only  question  is :  Was 
Mack  acting  for  the  defendant  in  performing  its  busi- 
ness T  If  he  was  and  did  it  in  an  unlawful  manner,  the 
principal  is  liable.  This  is  made  plain  in  French  v. 
Cresswell,  13  Or.  418  (11  Pac.  62).  There  is  no  sug- 
gestion in  the  evidence  that  Mack  did  not  have  author- 
ity to  leave  the  right  of  way  or  yards  of  defendant, 
nor  that  he  stepped  aside  from  his  employment  as  a 
watchman,  and  was  acting  for  the  sheriff  or^the  county. 
On  the  contrary,  his  employment  was  not  simply  that 
of  a  watchman,  but  included,  also,  the  duties  of  deputy 
sheriff  as  to  anything  necessary  to  be  done  in  his  em- 
ployment as  watchman,  even  though  they  took  him 
away  from  the  cars  in  his  charge.  The  appointment 
by  the  sheriff  expressly  limited  his  powers  to  the  par- 
ticular purpose  named  in  the  appointment,  and  ex- 
pressly exempted  the  sheriff  from  liability  for  his 
compensation. 

7.  Defendant  also  objects  to  the  instructions  so  far 
as  they  limit  the  amount  of  force  that  may  be  used  by 
an  oflBcer  in  making  an  arrest  to  the  amount  necessary 
to  so  do,  and  no  more.     On  this  question  the  court  said : 

**The  law  makes  reasonable  allowances  for  the  in- 
firmities of  human  judgment  under  the  influence  of 
human  passion,  and  it  does  not  require  him  to  measure 
with  methodical  precision  the  degree  of  force  necessary 
to  arrest  a  person  or  repel  an  apparent  attack,  or  to 
compel  submission  to  an  oflBcer;  it  simply  requires  all 
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men,  whether  under  the  heat  of  sudden  passion  or  ex- 
traordinary circumstances,  to  exercise  such  reasonable 
discretion  in  the  use  of  force  as  under  those  peculiar 
circumstances  may  seem  to  be  necessary. ' ' 

At  the  close  of  the  instructions,  when  defendant  ex- 
cepted as  above,  the  court  said : 

**0h,  yes,  there  is  a  reasonable  latitude  allowed.  Of 
course  the  law  makes  an  allowance  for  the  imperfec- 
tions of  humanity,  and  it  says  we  give  you  a  man,  a 
reasonable  man,  by  which  to  determine  whether  a  man 
acts  hastily  in  a  given  case  or  not.  We  do  not  ask  you 
to  say  that  he  would  have  acted  according  to  the  high 
standard  of  a  cool,  collected  man,  nor  would  it  be 
enough  that  his  conduct  were  that  of  a  man  that  was 
excitable,  indiscreet,  and  unnatural;  but  it  says  the 
standard  which  you  shall  adopt  to  determine  this  ques- 
tion whether  he  acted  reasonably,  in  the  light  of  all 
the  surrounding  circumstances,  is  the  conduct  of  the 
ordinarily  prudent  man  under  all  the  existing  circum- 
stances, and,  if  his  conduct  was  that  of  the  ordinarily 
prudent  man  under  the  existing  circumstances,  then 
the  law  says  he  has  done  all  that  can  be  exacted  of 
him.'' 

We  think  the  court  fairly  presented  to  the  jury  the 
measure  by  which  they  were  to  judge  whether  Mack 
used  excessive  force  in  arresting  plaintiff. 

8.  Defendant  also  excepted  to  the  action  of  the  court 
in  giving  to  the  jury  the  right  to  find  punitive  damages. 
The  court  assumed  there  was  some  evidence  from 
which  the  jury  might  infer  that  the  defendant  ratified 
Mack's  acts  complained  of  here,  and  the  existence  of 
such  evidence  was  necessary  to  justify  the  instruction. 
The  defendant,  by  his  answer,  says : 

**That  said  W.  A.  Mack,  as  such  deputy  sheriff,  of 
Multnomah  County,  Oregon,  for  the  purpose  of  appre- 
hending the  thieves  and  criminals  engaged  in  the  enter- 
prise of  abstracting  said  wheat  and  stealing  the  same, 
did  keep  a  surveillance  on  the  wheat  cars  which  came 
into  the  Albina  yard  terminal,  and  did  thereupon  ap- 
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prehend  and  arrest  one  Thomas  Scibor,  a  brother  of 
the  plaintiff,  who  had  then  and  there  in  his  possession 
certain  of  the  defendant's  wheat  which  the  said 
Thomas  Scibor  had  taken,  stolen,  and  carried  away 
from  one  of  defendant 's  cars,  located  in  said  yard  ter- 
minal; that  said  Thomas  Scibor  resided  at  150  Fargo 
Street  in  the  City  of  Portland,  Oregon,  and  said  W.  A. 
Mack  obtained  said  stolen  wheat  so  found  in  the 
possession  of  said  Thomas  Scibor ;  *  *  the  said  W.  A. 
Mack  did  go  to  the  said  house  at  150  Fargo  Street  for 
the  purpose  of  keeping  surveillance  upon  the  said 
stolen  wheat,  and  for  the  purpose  of  arresting  the  said 
Thomas  Scibor,  and  found  the  plaintiff  herein  in 
possession  and  charge  of  said  wheat,  who  declared  to 
the  said  W.  A.  Mack  that  he  was  the  owner  of  the  same. 

•  *  Whereupon  the  plaintiff  resisted  the  said  W.  A. 
Mack,  and  did  then  and  there  assault  and  beat  and 
violently  attack  the  said  W.  A.  Mack  with  a  mop,  and 
did  strike  him  upon  the  arms  and  body,  and  immedi- 
ately thereafter  did  seize  a  teakettle  from  the  stove 
in  said  house,  which  teakettle  contained  boiling  water, 
and  did  strike  said  W.  A.  Mack  upon  and  about 
the  head  and  body  of  him,  the  said  W.  A.  Mack,  and 
did  scald  and  burn  the  said  W.  A.  Mack  until  the  skin 
of  his  face,  head,  shoulders,  and  arms  dropped  away, 
whereupon  the  said  W.  A.  Mack,  for  the  sole  and  only 
purpose  of  defending  himself  from  great  bodily  harm, 
and  for  the  purpose  of  restraining  and  subduing  the 
plaintiff  in  making  said  arrest,  and  using  no  more 
force  than  was  necessary  in  the  premises,  did  then  and 
there  forcibly  restrain  said  plaintiff  and  arrest  him, 

*  *  and  that  the  foregoing  facts  constitute  the  same 
transaction  of  which  the  plaintiff  complains  in  his  com- 
plaint, and  not  otherwise. ' ' 

And  defendant  thereby  seeks  to  defend  and  justify 
the  said  acts  of  Mack.  These  allegations  were  suffi- 
cient to  go  to  the  jury  upon  the  question  as  to  whether 
defendant  had  knowledge  of  the  particulars  of  the 
transaction   and    ratified   them;    and    there    was    no 
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error  in  the  instruction  complained  of  as  to  punitive 
damages. 

Finding    no    reversible    error,    the    judgment    is 
affirmed.  Affibmed. 

Mr.  Chief  Justice  McBride,  Mb.  Justice  Bean  and 
Mb.  Justice  McNaby  concur. 
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WILLIAMSON  V.  ROBERTS. 

(138  Pac.  840;  140  Pac.  633.) 

Judgment — Oonclusiveness — Matters  Goncluded. 

1.  In  a  suit  for  accounting  under  an  agreement  whereby  the  plain- 
tiffs had  delivered  to  defendant  the  output  of  hops  on  land  which 
they  had  purchased,  but  the  legal  title  of  which  the  defendant  held, 
the  proceeds  of  the  hops  to  be  applied  to  the  repayment  of  advances 
made  by  defendant,  a  decree  of  foreclosure  of  a  mortgage  given  by 
defendant  on  the  land,  in  a  suit  to  which  the  plaintiffs  were  parties, 
but  in  which  no  issues  were  determined  between  the  present  plaintiffs 
and  defendant,  is  not  an  estoppel  to  the  maintenance  of  the  suit  for 
accounting. 

[As  to  the  conclusiveness  of  judgment  foreclosing  a  mortgage, 
see  note  in  18  Am.  St.  Rep.  790.  As  to  the  elements  necessary 
to  the  conclusiveness  of  a  judgment  in  another  action,  see  note  in 
8  Am.  St.  Rep.  229.] 

Estoppel — Equitable  Estoppel — Acquiescence. 

2.  Under  an  agreement  by  which  plaintiffs  delivered  hops  to  de- 
fendant, the  proceeds  of  which  were  to  apply  on  the  repayment  of 
advances  made  by  defendant  to  plaintiffs,  the  fact  that  the  plaintiffs' 
had  access  to  the  defendant's  books  of  accounting  and  knowledge  of 
the  distribution  of  the  hops,  and  acquiesced  therein,  does  not  estop 
them  from  maintaining  a  suit  for  accounting  in  the  absence  of  a 
showing  that  defendant  acted  on  some  representation  of  plaintiffs  to 
his  injury. 

[As  to  estoppel  by  acquiescence  of  silence,  see  notes  in  57  Am. 
Rep.  429;  10  Am.  St.  Rep.  22.] 

Fasrment—Blghts  of  Parties. 

3.  Where  plaintiffs  delivered  hops  to  defendant  to  apply  on  the 
repayment  of  advances  made  by  defendant,  he  should  credit  plaintiffs 
with  the  value  of  the  hops  at  a  time  when  plaintiffs  urged  their  sale, 
and  not  merely  with  a  less  value  at  which  they  were  subsequently 
sold. 
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ON  BEHEARING. 

Tni8t8— Express  Tmstft— Taking  Title  to  Iiand  Paid  for  With  An- 
other's Money. 

4.  Where  a  purchaser  of  land,  on  securing  a  loan,  has  the  title 
transferred  directly  to  the  creditor,  the  latter  becomes  the  trustee  of 
the  title  for  the  purchaser. 

Appeal  and  Error— Beylew—Ketrial  in  Appellate  Court. 

5.  On  appeal  in  a  suit  for  an  accounting,  where  the  abstract  brings 
up  the  record  relating  to  the  interlocutory  decree,  but  not  the  itemized 
account  filed  by  the  defendant  ^pursuant  thereto,  nor  plaintiffs'  answer, 
the  case  upon  the  accounting  is  not  in  the  Supreme  Court  for  retrial. 

From  Marion :  William  Galloway,  Judge. 

This  is  a  suit  by  L.  A.  Williamson  and  Nettie  Will- 
iamson, his  wife,  against  A.  G.  Roberts.  From  a 
decree  in  favor  of  plaintiffs,  defendant  appeals.  The 
facts  are  fully  stated  in  the  opinion  of  the  court. 

Modified:  Affibmed  on  Beheabino. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  John  H.  McNary  and  Mr.  Charles  L.  McNary,  with 
an  oral  argument  by  Mr.  John  H.  McNary. 

For  respondents  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Claire  M.  Inman. 

Department  2.  Mb.  Justice  Eakin  delivered  the 
opinion  of  the  court. 

This  is  a  suit  for  an  accounting.  The  plaintiffs  con- 
tracted for  the  purchase  from  one  Emmett  of  a  tract 
of  land  containing  13.5  acres  for  the  price  of  $540, 
and  in  the  fall  of  1902  paid  thereon  $100  and  interest. 
They  allege  that  in  February,  1904,  they  contracted  to 
purchase  an  adjoining  13  acres  from  the  said  Emmett 
at  the  price  of  $55  an  acre ;  that  they  are  husband  and 
wife,  and  that  defendant  is  the  father  of  the  plaintiff 
Nettie  Williamson;  that  plaintiffs  had  made  default  in 
payment  on  the  purchase  price  of  the  first  tract  of 
land,  and  Eoberts  gave  them  the  money  on  February 
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12, 1904,  to  pay  the  interest  then  in  default,  amounting 
to  $148.60,  and  offered  to  pay  the  balance  on  the  pur- 
chase price  of  that  tract,  which  he  did  on  February  15, 
1904 ;  that  he  offered  to  and  did  purchase  for  the  plain- 
tiffs the  adjoining  13  acres  at  the  price  of  $715,  on  con- 
dition that  the  plaintiffs  would  repay  such  advances 
with  interest  at  8  per  cent  per  annum,  taking  the  title 
to  both  tracts  in  his  own  name  as  security  for  the  sum 
so  advanced;  that  he  also  agreed  to  advance  to  the 
plaintiffs  money  to  plant  and  care  for  a  hopyard 
thereon;  that  plaintiffs  entered  into  the  possession  of 
the  second  tract,  also,  and  worked  and  improved  both 
tracts,  set  out  a  hopyard,  cultivated,  wired  and  cared 
for  it,  improving  the  house  and  bam,  built  other  out- 
buildings and  fences,  resided  thereon  until  November, 
1910,  and,  as  agreed,  delivered  the  hop  crop  each  year 
to  the  defendant,  the  proceeds  of  which  were  to  be  ap- 
plied in  payment  upon  the  money  advanced  by  the  de- 
fendant for  the  care  of  the  crop  and  upon  the  purchase 
price  of  the  land ;  that  in  the  meantime  the  defendant 
mortgaged  the  land  to  Ladd  &  Bush  to  secure  the  re- 
payment of  a  loan  obtained  by  him  from  said  Ladd  & 
Bush;  that  thereafter  Ladd  &  Bush  brought  suit  to 
foreclose  said  mortgage  against  the  said  Roberts  and 
Williamson  and  wife,  in  which  a  decree  was  rendered 
on  June  26, 1909,  and  the  said  land  was  thereafter  sold 
upon  execution  issued  thereon  to  Ladd  &  Bush  for  the 
sum  of  $3,925. 

1.  By  the  answer  the  defendant  pleads  in  estoppel  the 
said  proceedings  in  the  foreclosure  suit,  in  which  plain- 
tiffs Williamson  and  wife  answered,  setting  up  their 
equity  in  the  land  and  notice  thereof  to  Ladd  &  Bush 
at  the  time  they  took  the  mortgage  thereon,  and  that 
whatever  interest  they  acquired  thereby  was  subse- 
quent and  subject  to  the  equities  of  Williamson  and 
wife.    No  issues  were  tendered  in  that  suit  between 
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Williamson  and  wife  and  the  defendant,  Boberts.  The 
only  issues  were  between  Ladd  &  Bush  and  the  Will- 
iamsons, in  which  no  controversy  was  suggested  or 
could  have  been  adjudicated  between  the  defendants, 
as  such  a  controversy  could  not  be  a  counterclaim  in 
an  equity  proceeding:  See  Templeton  v.  Cook,  69  Or. 
313  (138  Pac.  230).  The  decree  in  that  case  is  not  an 
estoppel  against  the  Williamsons  in  this. 

2.  The  third  defense  is  pleaded  as  an  estoppel 
namely:  That  plaintiffs  had  access  to  defendant's 
books  of  account  and  knowledge  of  the  disposition  of 
the  hops,  and  acquiesced  therein.  This  does  not  con- 
tain the  elements  of  an  estogpel  as  showing  that  de- 
fendant acted  upon  some  representation  of  Williamson 
to  his  injury,  although  the  facts  recited  therein,  if 
proved,  may  be  competent  evidence  upon  the  account- 
ing. Plaintiffs,  not  being  estopped  by  the  adjudica- 
tion in  the  foreclosure  case,  were  entitled  to  an  ac- 
counting, as  shown  by  defendant's  own  testimony,  and 
there  was  no  error  in  the  order  requiring  the  account- 
ing. 

Neither  the  findings  of  the  trial  court  in  regard 
thereto  nor  any  statement  of  the  account  is  contained 
in  the  record  or  in  the  briefs.  The  evidence  is  very 
indefinite  as  to  what  items  of  the  account  are  con- 
troverted. No  definite  dates  or  figures  are  given  ex- 
cept in  defendant's  journal  (exhibit  4),  other  than  as 
to  the  price  of  -the  crop  for  the  year  1906.  Defend- 
ant's book  shows  there  was  a  balance  due  him  from 
the  Williamsons  of  $468.07  on  April  22,  1906,  for  ad- 
vances made  in  the  year  1905,  over  and  above  the 
value  of  the  hops  for  that  year,  and  during  the  year 
1907  defendant  advanced  to  plaintiffs,  in  excess  of 
the  amount  received  for  the  1907  crop,  $139.47.  We 
accept  these  figures  as  correct.  On  February  12, 1904, 
defendant  advanced  to  plaintiffs  to  pay  interest  to 
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Emmett  $148.60,  and  on  Febrnary  15,  1904,  paid  the 
balance  due  Emmett  on  the  first  tract  of  land,  $540. 
On  March  11,  1904,  he  paid  to  Enmiett  the  price  of 
the  second  tract,  $715. 

3.  As  to  the  sale  of  the  hop  crop  of  1906,  defendant 
testifies  that  the  hops  were  not  cured  and  baled  in 
time  for  sale  on  the  early  market  in  October,  and  that 
the  price  was  going  down  at  that  time.  He  admits 
that  plaintiffs  wanted  him  to  sell  at  15  cents  which 
it  appears  could  have  been  obtained  prior  to  Novem- 
ber 15th,  and  defendant  agreed  to  sell  at  that  price, 
but  says  that  the  best  offer  he  could  get  was  12^4 
cents,  that  the  price  continued  thereafter  to  drop  until 
it  reached  9  cents,  and  that  he  finally  accepted  an 
offer  of  91/4  cents.  Plaintiff  L.  A.  Williamson  tes- 
tified that  he  started  to  bale  the  1906  hops  in  the  last 
of  September,  and  says  the  price  at  that  time  was 
15%  cents ;  that  Roberts  wanted  to  hold  for  20  cents, 
and  asked  him  if  he  would  take  15  cents,  and  he  said, 
**Yes;  sell  for  what  you  can  get.''  This  was  on  the 
2d  of  November.  Lachmund,  who  was  a  hop  dealer, 
testified  that  from  October  15th  to  November  15th  the 
market  price  was  about  15  to  15%  cents ;  that  at  that 
time  the  hop  market  was  very  active.  Livesley,  also 
a  dealer,  testified  that  during  the  same  period  the  price 
was  15  cents.  It  appears  that  Lachmund  bought  the 
hops  at  91/4  cents  in  February,  1907.  As  defendant 
received  the  hops,  and  was  to  sell  them  and  credit 
the  amount  on  the  Williamsons '  debt  to  him,  and  plain- 
tiff having  urged  him  to  sell  about  the  1st  of  Novem- 
ber, he  should  credit  the  amount  of  the  value  of  the 
hops  at  that  time  on  plaintiffs'  debt.  Without  men- 
tioning all  the  items  of  the  Roberts '  account,  as  shown 
by  his  journal,  which  are  not  specifically  disputed,  and 
taking  the  balances  shown  to  be  due  him,  with  interest 
to  the  date  of  the  sale  of  the  land,  November  21,  1910« 
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and  the  item  of  the  1906  crop,  the  account  would  stand 
as  follows : 

Roberts  in  Account  With  Williamsons,  Dr. 
1906. 

Nov.  15.     To  10,010  pounds  hops  at  15  cents $1,501  50 

Less  advances  made  for  crop 927  09 

$    574  41 

Interest  from  November  15,  1906,  to  November 

21,   1910 184  73 

1910. 
Nov.  21.    To  proceeds  sale  of  land 3,965  00 

$4,724  14 
Contra,  Or. 
1906. 

Apr.    22.    By  advances  in  1905  in  excess  of  crop $    468  07 

Interest  to  November  21,.  1910 172  34 

1908. 

Jan.  10.     By  advances  in  1907.  in  excess  of  crop 139  47 

Interest   on   same 34  17 

1904. 

Feb.  12.     By  check  advanced  to  pay  interest  to  Emmett...  148  60 

Interest   on   same 83  21 

1904. 

Feb.  15.     By  amount  on  the  first  tract  of  land 440  00 

Interest   on    same 246  40 

Mar.  11.     By  amount  paid  on  second  tract 715  00 

Interest   on   same 373  24 

$2,820  50 

Balance  due  Williamsons  November  21,  1910....  $1,903  64 
Interest  to  February  9,  1914 487  10 

$2,390  74 

— which  is  the  amount  for  which  defendant  is  indebted 
to  the  plaintiffs. 

The  decree  of  the  Circuit  Court  will  be  modified 
accordingly.  Modified. 

Mb.  Chief  Justice  McBridb,  and  Mr.  Justice  Bean 
concur,    Mb.  Justice  McNaby  not  sitting. 
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Decided  April  14,  1914. 

On  Petition  fob  Beheabino. 

(140  Pac.  633.) 

* 

Mb.  Justice  Eakin  delivered  the  opinion  of  the 
court. 

4.  The  petition  by  defendant  for  rehearing  is  based 
upon  the  theory  that  he  purchased  the  ground  with  his 
own  money  for  himself,  and  therefore  no  trust  re- 
sulted; but  the  evidence  quoted  in  the  petition  shows 
that  the  money  advanced  by  defendant  was  a  loan  to 
plaintiffs.  Therefore  the  payment  was  by  plaintiffs, 
and  the  title  was  taken  in  defendant 's  name  as  security 
for  the  repayment  thereof.  The  case  is  clearly  within 
the  rule  announced  in  Hall  v.  O'Connell,  52  Or.  164 
(95Pac.  717,96Pac.  1070). 

5.  In  plaintiff's  motion  for  rehearing  attention  is 
called  to  the  fact  that,  while  the  abstract  brings  up  the 
record  relating  to  the  interlocutory  decree  entered 
July  10, 1912,  it  does  not  bring  up  the  itemized  account 
filed  by  defendant  in  pursuance  of  the  interlocutory 
decree,  and  plaintiffs'  answer  thereto  making  the  is- 
sues upon  the  accounting,  presenting .  only  alleged 
errors  by  the  court  in  rendering  the  interlocutory 
decree. 

Therefore  the  case  upon  the  accounting  is  not  here 
for  retrial,  and  the  former  decree  of  this  court  will  be 
modified  by  afiirming  the  decree  of  th^  lower  court. 

It  is  so  ordered.  Affibmed  on  Rehearing. 

Mr.  Chief  Justice  McBride  and  Mr.  Justice  Bean 
concur.     Mb.  Justice  McNaby  not  sitting. 
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Argued  March  31,  reversed  AprU  14,  1914. 

McMillan  v.  mason. 

(140  Pac.  446.) 

Highways — ^Establlalmient — Statutory  Proceedings— Proof  of  Posting 
Notices. 

1.  Under  Section  6280,  L.  O.  L.,  directing  that  when  any  petition 
is  presented  for  laying  out  a  county  road,  it  shall  be  accompanied  by 
satisfactory  proof  that  notice  has  been  given  by  advertisement  posted 
at  the  place  of  holding  the  County  Court,  and  also  in  three  places 
in  the  vicinity  of  the  proposed  road,  an  affidavit  stating  that  the 
road  notices  were  posted  in  public  places,  specifying  them,  but  not 
asserting  that  either  notice  was  in  the  vicinity  of  the  proposed  road, 
followed  by  a  finding  by  the  County  Court  that  the  petition  was 
accompanied  by  proof  satisfactory  to  the  court  that  notice  had  been 
given  by  advertisement  in  the  manner  provided  by  law  by  posting  a 
notice  at  the  place  of  holding  County  Court,  and  also  at  three  public 
places  in  the  vicinity  of  the  proposed  road,  is  insufficient  to  sustain 
the  proceeding. 

Highways — ^Establishment — Statutory  Proceedings — Report  of  Viewers. 

2.  Under  Section  6284,  L.  O.  L.,  as  amended  by  Laws  of  1911, 
Chapter  212,  prescribing  the  duties  of  boards  of  county  road  viewers, 
though  not  expressly  declaring  when  the  reports  of  such  boards  shall 
be  filed,  and  Section  6290,  giving  an  appeal  from  the  assessment  to 
the  County  Court  at  its  next  regular  term,  and  from  its  decision  to 
the  Circuit  Court,  it  is  incumbent  on  a  board  to  file  its  report  before 
the  commencement  of  the  term  of  the  County  Court  next  after  its 
appointment,  and  a  report  filed  March  5,  1913,  by  a  board  appointed 
December  7,  1911,  in  Tillamook  County,  the  terms  of  whose  County 
Court  are  set,  by  Section  2391,  L.  O.  L.,  as  amended  by  Laws  of  1911, 
Chapter  37,  on  the  first  Wednesday  of  each  month,  will  be  set  aside. 

From  Tillamook :  Websteb  Holmes,  Judge. 

Department  1.    Statement  by  Mb.  Justice  Moobb. 

This  is  a  special  proceeding  by  N.  McMillan  to  re- 
view the  action  of  the  County  Court  of  Tillamook 
County  in  the  matter  of  locating  a  county  road  across 
the  premises  of  the  plaintiff  and  not  allowing  him  any 
damages  caused  thereby.  A  writ  of  review  was  is- 
sued by  order  of  the  Circuit  Court  for  that  county, 
and  directed  to  the  defendants,  Homer  Mason  as 
county  judge,  and  George  R.  Edner  and  Herman 
Farmer,  as  county  commissioners  of  that  county,  con- 
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stituting  the  County  Court  thereof,  and  in  obedience 
to  such  command  the  proceedings  relating  to  the  under- 
taking to  establish  the  highway  were  certified  and  sent 
up.  The  trial  court  considering  the  matters  dismissed 
the  writ,  and  the  plaintiff  appeals.  Bevebsed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Sidney  8.  Johnson. 

For  respondents  there  was  a  brief  over  the  names 
of  Mr.  M.  J.  Gersoni  and  Mr.  Donald  H.  Uphohn,  Dis- 
trict Attorney,  with  an  oral  argument  by  Mr.  Gersoni. 

Mb.  Justice  Moore  delivered  the  opinion  of  the 
court. 

The  transcript  shows  that  on  December  7,  1911,  the 
plaintiff  and  35  others,  who  are  designated  as  free- 
holders residing  in  the  road  district  where  the  public 
highway  was  to  be  laid,  petitioned  the  County  Court 
of  Tillamook  County  to  locate  a  county  road  described 
as  follows: 

**  Commencing  at  a  point  30  feet  south  of  the  S.  W. 
corner  of  block  5  in  Garibaldi,  said  point  being  in  sec- 
tion 21  T.  1.  N.,  R.  10  W.,  W.  M.,  as  shown  on  the 
records  of  the  county  clerk  of  Tillamook  County,  and 
running  thence  in  a  northwesterly  and  northeasterly 
direction,  parallel  to  the  right  of  way  of  the  P.  R.  & 
N.  Ry.  as  nearly  as  possible,  using  streets  of  the  towns 
as  now  platted  along  the  proposed  route  of  said  road 
where  possible,  and  terminating  20  feet  north  of  the 
N.  W.  comer  of  block  23  in  Wheeler,  said  point  being 
in  section  2,  T.  2  N.,  R.  10  W.,  W.  M.,  as  shown  in  the 
records  aforesaid.'' 

The  petition  was  accompanied  by  an  aflSdavit,  which 
reads : 


April,  1914.]  McMillan  v.  Mason.  135 

**  State  of  Oregon, 

County  of  Tillamook — ss. : 

**I,  F.  L.  Sappington,  being  first  duly  sworn  on  oath 
say,  that  I  posted  notices  (a  copy  of  which  is  hereto 
annexed)  of  the  proposed  road  in  the  following  public 
places  to  wit:  On  Union  Fishery  Dock  at  Wheeler, 
U.  S.  Post  OflBce  at  Eockaway,  Nelson  Co.'s  store  in 
Garibaldi,  Oregon,  and  one  at  the  courthouse  door  in 
Tillamook  City  in  said  county  and  State  of  Oregon, 
thirty  days  prior  to  the  presentation  of  petition  herein, 
to  wit :  On  the  26th  day  of  October,  1911,  and  that  all 
of  said  petitioners  are  householders  residing  in  the 
vicinity  of  said  proposed  road  in  Tillamook  County 
and  State  of  Oregon. 

**  [Signed]  F.  L.  Sappington." 

And  duly  verified. 

The  notice  thus  referred  to  was  in  due  form  and 
properly  subscribed  by  all  the  petitioners.  At  the 
time  the  petition  was  presented,  the  County  Court 
made  an  order  as  follows: 

**Now  at  this  time  this  matter  came  on  to  be  heard 
upon  the  petition  of  N.  McMillan  and  others  for  a 
county  road,  described  as  follows  [setting  forth  the 
proposed  route  and  terminal  as  hereinbefore  given] : 
And  it  appearing  to  the  satisfaction  of  the  court  that 
the  said  petition  is  signed  by  more  than  12  freeholders 
residing  in  the  road  district  in  which  said  proposed 
road  is  located,  and  the  same  being  accompanied  by 
proof  satisfactory  to  the  court  that  notice  has  been 
given  by  advertisement  in  manner  provided  by  law  by 
posting  at  the  place  of  holding  County  Court,  and  also 
at  three  public  places  in  the  vicinity  of  said  proposed 
road,  more  than  30  days  previous  to  the  presentation 
of  said  petition  to  the  County  Court,  notifying  all  per- 
sons concerned  that  application  would  at  this  time  be 
made  to  court  for  the  laying  out  of  such  road,  said 
notices  each  being  duly  signed  by  each  of  said  peti- 
tioners; and  the  said  petitioner  having  presented  to 
the  court  his  bond  in  the  sum  of  $200,  and  said  bond 
being  found  satisfactory,  the  same  is  ordered  approved 
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by  the  court.  It  is  further  ordered  that  TJ.  0.  Jack- 
son, county  surveyor,  and  Fred  Zaddach  and  F.  M. 
Wakeley,  duly  qualified  freeholders  of  this  county,  be 
and  they  are  hereby  appointed  as  the  board  of  road 
viewers  for  the  laying  out  of  said  road,  and  they  are 
hereby  ordered  and  directed  to  meet  at  the  Wheeler 
mill  on  the  4th  day  of  January,  1912,  at  10  o'clock 
A.  M.  near  the  terminus  of  said  road,  or  in  case  of  their 
failure  to  meet  on  said  day,  then  five  days  thereafter, 
and  to  survey  and  view  and  lay  out  said  road,  and  to 
make  due  report  of  their  proceedings  to  this  court.'' 

The  record  of  the  County  Court  of  March  7,  1913, 
shows  that  the  report  of  the  board  of  viewers,  *'In 
the  Matter  of  the  Petition  of  N.  McMillan  and  Others 
for  a  County  Road  known  as  Garibaldi-Wheeler 
Road, ' '  was  read  on  that  day  and  on  the  two  preceding 
days,  and  it  was  ordered  that  the  report  be  accepted 
and  the  county  clerk  was  directed  to  record  the  plat, 
profile  and  field  notes  of  the  survey.  The  plaintiff 
on  March  22,  1913,  and  prior  to  the  next  succeeding 
term  of  the  County  Clerk,  filed  with  the  clerk  written 
objections  to  the  report  of  the  board  of  road  viewers, 
giving  a  description  of  his  land  through  which  the  line 
of  the  proposed  highway  was  surveyed,  stating  the 
area  of  the  premises  undertaken  to  be  appropriated 
thereby,  and  assenting  that  he  would  sustain  damages 
in  consequence  thereof  in  the  sum  of  $8,170.  The 
County  Court  on  April  5,  1913,  rejected  his  claim,  to 
review  which  action  these  proceedings  were  instituted 
and  determined,  as  hereinbefore  set  forth. 

1.  It  is  contended  by  plaintiff's  counsel  that  the  proof 
of  the  posting  of  the  road  notices  was  insufficient  in 
that  it  does  not  appear  from  the  affidavit  of  Sapping- 
ton  that  they  were  put  up  in  the  vicinity  of  the  pro- 
posed road.  The  statute  directs  generally  that  when 
any  petition  is  presented  for  laying  out  a  county  road 
it  shall  be  accompanied  by  satisfactory  proof  that 
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notice  has  been  given  by  advertisement,  posted  at  the 
place  of  holding  the  County  Court,  and  also  in  three 
public  places  in  the  vicinity  of  the  proposed  road: 
Section  6280,  L.  O.  L.  The  affidavit  referred  to  states 
that  the  road  notices  were  posted  in  public  places, 
specifying  them,  but  it  does  not  assert  that  either 
notice  was  put  up  in  the  vicinity  of  the  proposed  road. 
The  County  Court,  however,  found  that  the  petition 
was  **  accompanied  by  proof  satisfactory  to  the  court 
that  notice  has  been  given  by  advertisement  in  the 
manner  provided  by  law  by  posting  of  notice  at  the 
place  of  holding  County  Court,  and  also  in  three  public 
places  in  the  vicinity  of  said  proposed  road/'  This 
is  not  a  decision  upon  a  question  of  fact,  but  is  a  con- 
clusion of  law  without  the  statements  of  any  facts 
upon  which  to  predicate  such  determination,  so  far  as 
discoverable  from  an  inspection  of  the  ord§r  of  the 
County  Court. 

In  8  week  v.  J  or  gens  en,  33  Or.  270  (54  Pac.  156),  the 
affidavit  of  the  posting  of  road  notices  failed  to  state 
that  either  was  put  up  in  a  public  place,  except  by  in- 
ference with  respect  to  one  notice,  which  was  posted 
on  the  county  courthouse  door.  The  order  of  the 
County  Court  in  respect  thereto  was  as  follows: 

* '  And  it  further  appearing  the  notice  of  posting  saiu 
petition  at  this  time  has  been  fully  given,  as  required 
by  law,  for  more  than  30  days  prior  thereto,  by  post- 
ing notice  thereof,  duly  signed  by  more  than  12  of  the 
lawful  petitioners,  in  three  of  the  most  public  places 
along  the  line  of  said  proposed  road,  one  of  said 
notices  tacked  to  C.  H.  Voegtly's  barn,  one  of  said 
notices  tacked  to  a  fence  post  at  or  near  the  east  end 
of  said  proposed  road,  and  one  of  said  notices  on  the 
south  side  of  the  old  stage  bam  on  the  line  of  the  pro- 
posed road,  and  also  by  posting  one  of  such  notices 
for  such  period  of  time  at  the  place  of  holding  court, ' ' 
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In  referring  to  the  order  quoted  Mr.  Justice  Wol- 
VERTON,  speaking  for  the  court,  says: 

*  *  This  record  is  quite  sufficient,  by  legal  intendment, 
to  show  a  posting  in  three  public  places  within  the 
vicinity  of  the  proposed  road.'' 

Further  in  the  opinion  it  is  observed: 

**But  the  journal  entry  recites  the  posting  of  such 
notices,  ^all  of  which  were  in  public  places  within  the 
vicinity  of  said  proposed  road,  and  that  these  facts 
were  made  satisfactorily  to  appear  to  the  court, '  thus 
indicating,  in  effect,  that  it  is  sufficient  if  it  be  made 
satisfactorily  to  appear  to  the  court  that  the  posting 
was  in  public  places  within  the  vicinity  of  the  road  by 
evidence  at  the  hearing  otherwise  than  by  affidavit. '* 

In  the  case  at  bar  it  will  be  remembered  that  the 
County  Court  made  no  findings  as  to  where  the  notices 
were  posted,  so  that  it  must  be  inferred  that  no  proof 
was  offered  other  than  Sappington's  affidavit,  which 
is  insufficient  in  the  particulars  specified. 

2.  Section  6284,  L.  0.  L.,  as  amended  February  23, 
1911  (Laws  Or.  1911,  c.  212),  including  also  Sections 
6283-6288  of  the  compilation  indicated,  does  not  ex- 
pressly declare  when  the  report  of  the  board  of  county 
viewers  or  the  plats,  etc.,  of  the  county  surveyor  shall 
be  filed  with  the  county  clerk.  That  board  is  required, 
while  viewing  and  laying  out  a  county  road,  to  assess 
and  determine  how  much  less  valuable  the  premises 
are  through  which  the  road  is  surveyed  and  located, 
and  set  forth  in  the  report  the  conclusion  with  re- 
spect to  the  estimate,  and  any  person  aggrieved  at  the 
determination  may  appeal  from  the  assessment  to 
the  County  Court  at  its  next  regular  term,  and  from 
the  decision  of  the  County  Court  to  the  Circuit  Court : 
Section  6290,  L.  0.  L.  It  is  believed  that  when  this 
clause  of  the  statute  is  construed  in  connection  with 
Section  6284  thereof  as  amended,  it  is  incumbent  upon 


April,  1914.]  McMillan  v.  Mason.  139 

the  members  of  the  county  board  of  road  viewers  to 
make  and  file  a  report  of  their  conclusion  with  respect 
to  the  advisability  of  establishing  the  coimty  road 
petitioned  for  before  the  commencement  of  the  term 
of  the  County  Court  immediately  next  after  the  term 
thereof  when  they  were  appointed.  By  doing  so  all 
persons  interested  in  the  proposed  road  or  in  the 
alteration  of  a  public  highway  would  have  notice  of 
the  proceedings,  and  an  opportunity  to  be  heard  in 
respect  thereto.  In  the  case  at  bar,  though  the  viewers 
were  appointed  December  7,  1911,  their  report  was 
not  acted  upon  until  March  5,  1913,  when  it  was  read 
for  the  first  time. 

The  petition  for  the  writ  of  review  states  that  the 
report  was  subscribed  by  the  board  of  county  road 
viewers  December  3,  1912,  or  11  months  and  26  days 
after  their  appointment,  and  that  the  report  was  re- 
turned to  the  County  Court  March  5,  1913.  A  term 
of  the  County  Court  for  the  transaction  of  the  county 
business  is  required  to  be  held  in  Tillamook  County 
on  the  first  Wednesday  of  each  month:  Section  2391, 
L.  0.  L.,  as  amended  February  10,  1911  (Laws  1911, 
c.  37).  The  road  petitioned  for  herein  probably  does 
not  much  exceed  ten  miles  in  length,  and  why  it  should 
have  required  one  year,  three  months,  and  one  day  to 
view  and  survey  the  proposed  route  and  make  and 
file  a  report  thereof,  including  a  plat  and  profile  of 
the  survey,  and  to  secure  an  order  establishing  the 
highway,  is  not  explained  in  any  manner.  As  these 
reports  were  not  filed  prior  to  the  first  Wednesday  in 
January,  1912,  the  next  regular  term  of  the  County 
Court  of  that  county  after  the  appointment  of  the 
board  of  road  viewers,  a  sense  of  fair  dealing  demands 
that  these  proceedings  should  be  set  aside  in  order  that 
another  petition  may  be  filed,  notice  thereof  be  given, 
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proof  given  as  required  by  law,  and  a  review  and  re- 
survey  of  the  proposed  route  be  made. 

The  judgment  will  therefore  be  reversed  and  the 
cause  remanded,  with  directions  to  set  aside  all  pro- 
ceedings undertaken  to  establish  the  county  road. 

Bevebsed. 

Mr.  Justice  Eakin",  Mb.  Justice  Bubnbtt  and  Mb. 
Justice  Bamsey  concur. 


Argued  March  20,  decided  April  14,  1914. 

KEBN  V.  FELLEB. 

(140  Pac.  735.) 

Vendor  and  PnrcluuBer — ^Validity  of  Contract — Sale  of  Town  Lot. 

1.  Section  3264,  L.  O.  L.,  providing  that  any  person  selling  any 
town-site  lot  that  has  been  laid  out,  before  the  plat  thereof  has  been 
recorded,  shall  forfeit  $50  for  every  lot  so  sold,  but  imposing  no 
penalty  on  the  vendee,  does  not  prevent  the  vesting  of  title  in  the 
grantee  under  such  sale. 

[As  to  contracts  forbidden  under  penalties,  see  note  in  25 
Am.  Bep.  675.] 

Principal  and  Agent — ^Antborlty  of  Agent — ^Receiving  Payments. 

2.  A  contract,  whereby  defendant  employs  agents  to  plat  land  and 
sell  the  lots,  and  agrees  to  execute  a  deed  to  any  lot  to  the  purchaser 
on  payment  of  $50,  it  being  further  agreed  that  the  defendant  should 
receive  a  named  sum  in  specified  payments  for  the  entire  tract,  does 
not  authorize  the  agents  or  their  assignee  to  receive  any  money  as 
defendant's  agents,  nor  require  the  execution  of  a  deed  by  defendant 
till  the  payment  of  at  least  $50  per  lot  to  him. 

[As  to  agency  to  make  sales,  whether  such  includes  authority 
to  receive  payments  and  create  liabilities,  see  note  in  47  Am.  Bep. 
518.] 

Principal  and  Agent — ^Bight  of  Action — Oronnds. 

3.  Where  defendant  employed  agents  to  plat  land  and  sell  the  lots, 
and  agreed  to  convey  any  lot  on  the  payment  of  $50  by  the  purchaser, 
plaintiff,  who  paid  to  an  assignee  of  the  agents'  contract  a  sum  in 
cash  for  certain  lots,  and  additional  sums  in  the  satisfaction  of  debts 
of  the  assignee  and  in  advertising,  is  not  entitled,  on  failure  or  rescis- 
sion of  the  contract  of  sale  to  him,  to  recover  any  portion  of  the 
purchase  price  from  defendant,  who  never  received  any  part  thereof. 

[As  to  when  brokers  become  entitled  to  commissions,  see  note 
in  28  Am.  St.  Hep.  546.] 
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From  Multnomah:  Frank  M.  Calkins,  Judge. 

This  is  an  action  by  Albert  E.  Kem  against  Francis 
Feller.  From  a  judgment  of  nonsuit,  plaintiff  appeals. 
The  facts  are  fully  stated  in  the  opinion  of  the  court. 

Affibmed. 

For  appellant  there  was  a. brief  with  oral  argu- 
ments by  Mr.  Thomas  O'Day  and  Mr.  John  M. 
Haddock. 

For  respondent  there  was  a  brief  with  oral  argu- 
ments by  Mr.  John  H.  McNary  and  Mr.  Henry  J. 
Bigger. 

Mr.  Justice  Bamsby  delivered  the  opinion  of  the 
court. 

On  June  21,  1912,  the  defendant  was  the  owner  of 
a  tract  of  200  acres  of  land  in  Marion  County,  which 
is  described  in  the  complaint.  On  said  21st  day  of 
June,  1912,  the  defendant  entered  into  a  written  con- 
tract with  the  United  Securities  Company,  a  partner- 
ship, consisting  of  B.  N.  Garrett  and  H.  H.  Hoffman. 
The  second  and  third  paragraphs  of  said  contract  are 
as  follows. 

''Second.  That  for  and  in  consideration  of  one  dol- 
lar ($1.00)  cash  in  hand  paid  by  the  agent,  receipt  of 
which  is  acknowledged  and  confessed  by  the  owner, 
the  owner  hereby  appoints,  constitutes  and  empowers 
the  agent  as  his  sole  and  exclusive  agent  to  plat  or 
divide,  or  subdivide  said  lands  in  a  town  site,  with 
streets  and  alleys,  etc.,  at  the  option  of  the  agent,  and 
to  offer  for  sale,  and  to  sell  the  town  lots  therein  to 
any  one  whomsoever,  and  upon  any  terms  that  the 
agent  may  sefe  fit ;  provided,  that  no  lot  in  said  town  site 
shall  be  sold  for  less  than  fifty  dollars  ($50.00).  The 
owner  agrees  that  upon  the  payment  of  fifty  dollars 
(50.00)  in  cash  that  he  will  execute  a  good  and  lawful 
title  to  the  lot  purchased  to  the  purchaser  thereof. 
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'<  III  — — ^ »  ^^^— — i^— .» 

'^  Third.  It  is  agreed  and  warranted  by  the  agent 
that  the  owner  shall  receive  the  sum  of  two  hundred 
and  twenty-five  dollars  ($225.00)  per  acre  for  said 
land,  and  that  the  owner  shall  receive  from  the  sale 
of  said  lands,  or  otherwise,  a  sum  not  less  than  one 
thousand  dollars  ($1,000.00)  within  ninety  days  from 
the  date  of  this  contract,  and  an  additional  sum  of 
one  thousand  dollars  ($1,000.00)  within  five  months, 
and  an  additional  sum  of  one  thousand  dollars 
($1,000.00)  within  six  months,  an  additional  sum  of 
three  thousand  dollars  ($3,000.00)  within  twelve 
months,  an  additional  sum  of  three  thousand  dollars 
($3,000.00)  within  eighteen  months,  an  additional  sum 
of  three  thousand  dollars  ($3,000.00)  within  twenty- 
four  months,  an  additional  sum  of  three  thousand  dol- 
lars ($3,000.00)  within  thirty  months,  and  the  entire 
balance  of  the  purchase  price  within  three  years  from 
the  date  of  this  contract,  and  that  when  the  agent  has 
paid,  or  caused  to  be  paid,  to  the  owner  said  sum,  the 
owner  will  then  and  thereupon  deed  to  the  agent,  or  to 
the  agent's  clients,  at  the  option  of  the  agent,  all  lands 
remaining  in  the  said  tract  not  already  deeded  under 
the  terms  of  this  contract.  All  deferred  payments  to 
bear  interest  at  the  rate  of  six  (6)  per  centum  per 
annum.     Said  interest  payable  annually.'* 

After  alleging  the  execution  of  said  contract,  the 
plaintiff  alleges  that  said  securities  company  caused 
a  plat  of  said  lands  into  lots  and  blocks  to  be  made, 
and  presented  the  same  to  the  defendant  for  dedica- 
tion on  July  10,  1912,  and  that  the  defendant  and  his 
wife  duly  executed  a  dedication  for  said  land,  and 
dedicated  to  the  public  use  the  streets,  etc.,  marked  on 
said  plat,  and  that  said  proposed  town  was  designated 
on  said  plat  as  Armstrong,  Marion  County,  Oregon. 
The  complaint  alleges,  also,  that  said  securities  com- 
pany, on  September  11,  1912,  assigned  said  contract 
to  the  Armstrong  Townsite  Company,  a  corporation. 
The  complaint  further  alleges  that  said  assignment 
was  made  with  the  knowledge  and  acquiescence  of  the 
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defendant,  and  that  the  defendant  accepted  said  Arm- 
strong Townsite  Company  as  his  agent,  under  the 
terms  of  the  contract  previously  made  by  the  defend- 
ant with  the  securities  company,  as  stated  supra.  The 
complaint  alleges,  also,  that  said  Armstrong  Townsite 
Company,  as  agent  of  the  defendant,  on  August  24, 
1912,  sold  to  the  plaintiff  lots  13  and  14  in  block  34, 
of  said  Armstrong  for  the  sum  of  $1,100,  which  the 
plaintiff  paid  to  said  company,  agent  of  the  defendant, 
and  said  agent,  designating  itself  as  seller,  agreed  to 
cause  to  be  executed  to  the  buyer  a  good  and  sulBcient 
warranty  deed  together  with  a  complete  abstract  of 
title  to  said  property;  that  the  deed  to  said  lots  was 
to  be  furnished  as  soon  as  necessary  details  were  com- 
pleted. The  complaint  alleges,  also,  that  on  Septem- 
ber 17,  1912,  said  Armstrong  Townsite  Company  sold 
to  the  plaintiff  lots  24,  25,  26,  and  27,  in  block  36  in 
Armstrong  for  $2,300,  which  the  plaintiff  paid  to  said 
agent,  and  that,  in  the  said  contract  of  sale,  it  was 
agreed  that  a  deed  was  to  be  issued  to  the  plaintiff, 
not  later  than  30  days  from  the  date  of  said  contract 
of  sale.  The  complaint  alleges,  also,  that  the  plaintiff, 
relying  upon  said  contract  and  upon  the  fact  that  a 
deed  would  be  issued  to  him,  conveying  a  good  and 
sufficient  title,  clear  of  encumbrances,  purchased  said 
lots  and  paid  the  purchase  price  therefor,  as  stated 
supra.  The  complaint  alleges,  also,  the  facts  to  be  that 
the  plaintiff  demanded  a  deed  to  said  lots,  to  wit,  at 
the  time  the  deed  was  to  be  issued  to  him  in  accordance 
with  said  contract;  but  that  the  defendant  herein  has 
refused,  and  does  still  refuse,  to  issue  a  deed  to  the 
plaintiff  for  said  lots,  or  either  of  them.  The  com- 
plaint alleges,  also,  that  the  defendant  refused  to  per- 
mit said  plat  of  said  proposed  town  of  Armstrong 
to  be  filed  for  record  in  the  office  of  the  county  clerk 
of  Marion  County;  that  there  is,  by  reason  of  the 
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defendant's  refusal  to  permit  said  plat  to  be  filed  in 
the  office  of  the  county  clerk  of  Marion  County,  no 
public  record  in  Marion  County,  or  at  all,  of  the  lots, 
blocks  or  either  of  them  mentioned  in  said  plat;  and 
that  the  defendant,  or  his  agent,  is  unable  to  show 
an  abstract,  designating  said  property,  or  any  of  the 
lots  and  blocks  in  said  Armstrong;  and  that  without 
said  plat  being  filed  for  record  in  the  office  of  the 
County  Clerk  of  Marion  County,  Oregon,  no  good  and 
sufficient  title  to  said  property  can  be  conveyed  to  this 
plaintiff;  and  that,  upon  the  failure  of  said  defendant 
to  make  and  execute  a  deed  for  the  property  herein- 
before mentioned,  the  plaintiff  elected  to  rescind  his 
contract  of  purchase  of  said  lots  and  demanded  of  the 
defendant  the  return  of  the  purchase  price  of  said 
property,  to  wit,  the  sum  of  $3,400,  which  the  defend- 
ant has  refused,  neglected  and  still  refuses  to  pay; 
that,  by  reason  of  the  facts  herein  alleged,  there  is  due 
from  the  defendant  to  the  plaintiff  the  sum  of  $3,400, 
and  interest  thereon  from  October  20,  1912.  The  com- 
plaint demands  judgment  against  the  defendant  for 
said  sum  and  interest. 

The  answer  of  the  defendant  denies  most  of  the  al- 
legations of  the  complaint  and  sets  up  affirmative  mat- 
ter, which  was  denied  by  the  reply.  When  the  evidence 
in  behalf  of  the  plaintiff  was  in,  on  motion  of  the 
defendant,  the  trial  court  rendered  against  the  plaintiff 
a  judgment  of  nonsuit,  on  the  ground  that  the  plain- 
tiff's evidence  failed  to  make  out  a  prima  facie  case 
for  the  plaintiff. 

The  evidence  shows  that  on  August  24,  1912,  the 
Armstrong  Townsite  Company,  for  the  alleged  con- 
sideration of  $1,100,  entered  into  a  written  agreement 
with  the  plaintiff,  whereby  said  company  agreed  to 
sell  and  convey,  and  the  plaintiff  agreed  to  purchase, 
lots  13  and  14  of  block  34,  of  said  town  of  Armstrong. 
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This  agreement  recited  that  the  plaintiff  had  paid  said 
$1,100,  and  that  said  contract  was  executed  in  lien 
of  a  deed,  and  that  a  deed  was  to  be  issued  as  soon 
as  necessary  details  should  be  completed,  but  it  does 
not  state  what  those  ** details"  were.  This  contract 
was  executed  by  said  company  and  the  plaintiff,  and 
it  does  not  refer  to  the  defendant  in  any  manner.  It 
was  executed  under  the  seal  of  said  company,  and  it 
does  not  purport  to  have  been  executed  by  an  agent. 
It  was  executed  before  the  execution  of  the  assign- 
ment by  the  securities  company  to  the  Armstrong 
Townsite  Company,  referred  to  infra. 

The  Armstrong  Townsite  Company  and  the  defend- 
ant on  the  17th  day  of  September,  1912,  entered  into 
another  written  contract  of  the  same  form  as  the  one 
described  supra,  by  which  said  company  agreed  to  sell 
and  convey,  and  the  plaintiff  agreed  to  purchase,  for 
the  consideration  of  $2,300,  lots  24,  25,  26,  and  27  in 
block  36  of  Armstrong.  This  contract  recites  that 
the  plaintiff  had  paid  said  consideration,  and  that 
said  contract  was  given  in  lieu  of  a  deed,  but  that  a 
deed  was  to  be  issued  not  later  than  30  days  from  the 
date  of  said  contract.  This  contract  neither  mentions 
nor  refers  to  the  defendant,  and  it  does  not  purport 
to  have  been  executed  by  an  agent.  Both  of  said  con- 
tracts provide  that  the  seller  shall  cause  a  good  war- 
ranty deed  to  be  executed  to  the  buyer  for  said  lots, 
and  also  furnish  a  complete  abstract  of  title,  when 
the  buyer  has  fulfilled  all  of  the  conditions  of  said 
contracts. 

On  September  11,  1912,  the  United  Securities  Com- 
pany executed  to  the  Armstrong  Townsite  Company  a 
written  assignment,  of  which  the  following  is  a  copy 
(omitting  the  date  and  signatures  and  names  of  the 
witnesses) : 

70  Or.— 10 
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''For  and  in  consideration  of  one  ($1.00)  dollar  and 
other  valuable  considerations,  to  ns  in  hand  paid  this 
day  (September  11,  1912)  by  the  Armstrong  Townsite 
Company,  receipt  of  which  is  hereby  acknowledged, 
we,  the  undersigned  B.  N.  Garrett  and  H.  H.  Hoffman, 
doing  business  under  the  firm  name  and  style  of  United 
Securities  Company,  do  hereby  sell,  assign  and  set 
over  to  said  Armstrong  Townsite  Company,  an  Oregon 
corporation,  all  our  right,  title  and  interest  in  and  to 
that  certain  option  and  contract  of  purchase  to  a  cer- 
tain two  hundred  (200)  acre  tract  of  land  from  one 
Francis  Feller  of  Woodburn,  Oregon,  dated  June  21, 
1912,  and  hereby  relinquish  to  said  corporation  any 
claim,  estate  or  interest  that  we  or  the  United  Securi- 
ties Company,  may  have  in  the  land  described  and  in- 
cluded in  said  option  and  contract  of  purchase,  which 
contract  and  supplemental  agreement  is  attached 
hereto,  and  made  a  part  of  this  agreement." 

Then  on  the  same  page  is  the  following : 

'  *  This  assignment  is  approved  this day  of  Sep- 
tember, A.  D.  1912. 

** ,  Owner.'' 

This  approval  was  evidently  written  with  the  in- 
tention of  getting  the  defendant  to  sign  it,  but  he  did 
not  sign  it,  and  by  his  answer  he  denies  that  said  as- 
signment was  executed  with  his  knowledge  or  acquies- 
cence, or  that  he  accepted  said  Armstrong  Townsite 
Company  as  his  agent. 

The  evidence  shows  that  the  plaintiff  made  no  con- 
tract with  the  defendant,  and  that  he  never  paid  the 
defendant  anything  for  the  lots  referred  to  in  the 
complaint,  and  that  he  never  demanded  of  the  defend- 
ant the  execution  of  the  deed.  The  plaintiff  testifies 
that  he  never  met  the  defendant.  He  testifies,  also, 
that  he  never  saw  either  of  the  lots  referred  to,  and 
that  he  agreed  to  pay  and  did  pay  for  six  lots  in  the 
town  site  of  Armstrong  $3,400,  or  $566.66  per  lot,  with- 
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out  having  seen  either  of  them,  and  when  no  plat  of 
the  proposed  town  had  been  filed  for  record. 

According  to  the  contract  that  the  defendant  made 
with  the  United  Securities  Company,  he  obligated 
himself  to  make  a  conveyance  for  a  lot  on  the  payment 
of  $50  in  cash.  The  defendant  claims  that  he  paid 
more  than  ten  times  that  amount  for  each  of  the  six 
lots  mentioned  in  the  complaint,  without  having  seen 
either  of  them.  The  evidence  of  the  plaintiff  shows 
that  he  is  engaged  in  the  printing  and  publishing  busi- 
ness,  and  that  the  larger  part  of  what  he  claims  to  have 
paid  for  said  lots  was  paid  by  doing  printing  and 
advertising  for  Garrett  and  Hoffman,  or  the  Arm- 
strong Townsite  Company. 

The  United  Securities  Company  was  the  partnership 
name  under  which  Garrett  and  Hoffman  did  business. 
The  Armstrong  Townsite  Company  is  a  corporation, 
organized  after  the  execution  of  the  contract  between 
the  United  Securities  Company  and  the  defendant, 
set  out  supra,  and  the  plaintiff  claims  that  the  United 
Securities  Company  assigned  all  of  its  rights  and  in- 
terests in  said  contract  to  the  Armstrong  Townsite 
Company.  The  plaintiff  testifies  (Ev.,  pp.  12, 13)  that 
he  made  a  contract  with  Garrett  and  Hoffman,  or  the 
Armstrong  Townsite  Company,  to  do  advertising  for 
them  for  the  two  lots ;  the  purchase  price  of  said  lots 
being  $1,100.  He  says  that  he  did  advertising  for  them 
on  said  contract  amounting  to  $796,  and  that  the  rest 
of  the  $1,100  had  not  been  used.  He  testifies,  also, 
that  he  paid  Garrett  and  Hoffman,  or  the  Armstrong 
Townsite  Company,  $500  in  cash,  and  that  they  owed 
him  $250,  which  he  loaned  them,  and  for  which  they 
had  given  him  a  note,  and  that  he  surrendered  this 
note  to  them  on  the  purchase  price  of  the  six  lots. 
While  the  evidence  of  the  plaintiff  is  not  very  clear 
on  this  point,  we  conclude  therefrom,  and  from  the 
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other  evidence  produced  by  him,  that  the  plaintiff  paid 
Garrett  and  Hoffman  or  the  Armstrong  Townsite  Com- 
pany, of  which  they  were  oflScers,  in  cash  only  $500, 
and  that  they  owed  him  for  borrowed  money  for  which 
they  had  executed  a  note  for  the  sum  of  $250.  These 
two  items  aggregate  $750.  The  remainder  of  the  con- 
sideration for  said  lots  consisted  of  what  Garrett  and 
Hoffman  and  said  company  owed  the  plaintiff  for 
printing  or  advertising.  The  plaintiff  testifies  that 
the  purchase  price  of  said  two  lots  was  $1,100,  to  be 
paid  in  advertising,  and  that  he  paid  thereon  in  ad- 
vertising, $796,  leaving  unpaid  on  the  purchase  price 
of  said  two  lots  $304.  He  seems  still  to  owe  on  the 
purchase  price  of  said  two  lots,  $304,  to  be  paid  in 
advertising. 

The  agreed  purchase  price  of  the  four  lots  was 
$2,300.  According  to  the  evidence  of  the  plaintiff,  he 
paid  the  Armstrong  Townsite  Company  on  the  pur- 
chase price  of  said  four  lots,  in  cash  $500,  and  canceled 
a  debt  that  said  company  or  its  olBcers  owed  him  for 
money  loaned,  in  the  sum  of  $250,  and  paid  the  re- 
mainder in  advertising.  The  amount  paid  on  the  pur- 
chase price  of  said  four  lots  in  advertising  seems  to 
have  been  $1,500. 

We  are  unable  to  make  out,  from  the  evidence,  the 
exact  amount  that  the  plaintiff  claims  to  have  paid 
for  the  six  lots;  but  it  is  approximately  as  follows: 
He  paid  in  cash  $500  and  canceled  an  indebtedness  for 
money  loaned  in  the  sum  of  $250,  and  paid  $2,296  in 
advertising,  making  the  aggregate  sum  paid  for  the 
six  lots  $3,045.  On  pages  14  and  15  of  the  evidence, 
the  plaintiff  testifies  that  after  deducting  the  part  of 
the  advertising  that  was  unused,  as  stated  supra,  and 
putting  the  amount  that  was  owing  him  for  money 
loaned  at  $250,  the  amount  that  he  paid  for  the  six  lots 
was  $3,124.96.    We  are  unable  to  understand  how  he 


April,  1914.]  Kern  v.  Feller.  149 

gets  that  amount ;  but  the  exact  amount  that  he  claims 
to  have  paid  is  not  material,  in  the  view  that  we  take 
of  the  case. 

Testifying  as  to  what  was  done  with  the  considera- 
tion paid  for  the  said  lots,  B.  N.  Garrett  says : 

'*Why,  practically  all  the  consideration  was  used  by 
Mr.  Hoffman  and  myself  and  the  corporation  in  ex- 
ploiting and  putting  this  town  site  before  the  people. 
It  was  practically  all  of  it  used  for  that  purpose.  The 
$500  in  cash  that  we  received  from  Mr.  Kern  was  used 
in  paying  for  bills  and  various  other  items  that  was 
incurred  in  the  exploiting  of  the  Armstrong  Townsite 
Company,  and  every  cent  of  it  went  into  the  exploita- 
tion of  the  Armstrong  Townsite  Company.'* 

Thus,  the  evidence  shows  that  the  defendant  did  not 
receive  any  part  of  the  consideration  that  was  paid 
by  the  plaintiff  for  said  lots.  This  witness  says  that 
practically  the  whole  of  the  consideration  paid  was 
used  by  him  and  Hoffman  and  the  corporation  in  ex- 
ploiting the  Armstrong  Townsite  Company,  and  that 
every  cent  of  the  $500  that  was  paid  in  cash  was  used 
for  that  purpose  by  them.  These  facts  are  important, 
because  they  show  that  not  a  cent  of  the  consideration 
was  paid  to  or  received  by  the  defendant.  The  large 
bill  for  advertising  was  charged  to  the  Armstrong 
Townsite  Company,  or  to  Garrett  and  Hoffman,  and 
did  not  go  to  the  defendant.  The  $250  debt  for  money 
loaned  was  loaned  to  said  company  or  to  Garrett  and 
Hoffman,  and  the  plaintiff  held  a  note  therefor. 

The  plaintiff  testifies  that  he  had  no  business  trans- 
actions with  the  defendant,  and  that  he  never  even 
met  him.  He  admits  that  he  knew  that  the  Armstrong 
Townsite  Company,  or  Garrett  and  Hoffman,  were 
agents  for  the  defendant,  and  that  he  had  seen  the  con- 
tract between  the  defendant  and  the  United  Securities 
Company;  but  he  claims  that  he  did  not  read  all  of 
it.    He  says  that  he  knew  that  Garrett  and  Hoffman 
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had  a  contract  with  the  defendant  for  a  deed,  and  that 
he  relied  upon  that. 

The  evidence  shows  that  on  September  17,  1912,  the 
defendant  conveyed  to  the  Armstrong  Townsite  Com- 
pany, by  a  warranty  deed,  with  other  property,  the 
six  lots  described  in  the  complaint  which  the  plaintiff 
purchased  of  that  company.  Said  deed,  so  made  to 
said  company,  was  executed  on  the  same  day  that  said 
company  sold  four  of  said  lots  to  the  plaintiff,  as 
stated  in  the  complaint. 

The  defendant  having  conveyed  all  of  said  lots  to 
said  company  as  stated  supra,  the  title  to  said  lots  was 
not  in  him  after  September  17,  1912,  and  hence  he  had 
no  power  to  convey  them  to  the  plaintiff.  By  force 
of  said  conveyance,  the  title  to  said  lots  was  vested 
in  the  Armstrong  Townsite  Company,  and  it  had  power 
to  convey  the  same  to  the  plaintiff. 

1.  The  fact  that  the  plat  of  said  town  had  not  been 
filed  for  record  in  the  office  of  the  county  clerk  of 
Marion  County  did  not  prevent  the  vesting  of  the  title 
to  said  lots  in  said  company. 

Section  3264,  L.  O.  L.,  provides  that,  if  any  person 
shall  sell  or  offer  for  sale  any  townsite  lot  that  has 
been  laid  out,  until  the  plat  thereof  has  been  recorded, 
shall  forfeit  and  pay  $50  for  every  lot  so  sold  or  offered 
for  sale,  to  be  collected  before  any  court  having  juris- 
diction thereof,  in  the  name  of  the  county.  This  sec- 
tion does  not  purport  to  forbid  or  make  void  such  a 
sale.  It  provides  a  penalty  for  selling  or  offering 
for  sale  any  lot,  but  it  imposes  no  penalty  upon  the 
vendee  for  buying  any  lot.  If  the  statute  has  directly 
forbidden  the  sale  of  lots  before  the  recording  of  the 
plat,  a  different  question  would  be  presented.  Our 
statute  is  like  the  Iowa  statute  on  this  subject.  In 
that  state,  sales  of  lots  before  the  recording  of  the  plat 
are  held  to  be  valid. 
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In  Watrous  (6  Snouffer  y.  Blaifj  32  Iowa,  58,  the 
syllabus  of  the  case  is : 

*' Section  1027  of  the  Revision,  imposing  a  penalty 
npon  any  person  who  shall  sell  or  lease  any  lot  in  any 
town,  *  *  until  the  plat  thereof  has  been  duly  ac- 
knowledged and  recorded,  does  not  operate  as  a  pro- 
hibition upon  the  sale  itself,  but  only  imposes  a  penalty 
upon  the  seller,  and  hence  the  purchase  of  such  lot, 
the  plat  of  which  is  not  recorded,  is  not  rendered  in- 
valid by  said  section/' 

In  Mason  v.  Pitt,  21  Mo.  393,  a  case  where  a  town 
lot  was  sold  without  the  plat  having  been  recorded,  the 
court  says: 

'*But  the  answer  to  this  whole  matter  of  the  plat 
being  unrecorded  is  that  the  contract  is  executed,  the 
title  has  passed,  and  the  law  imposes  no  penalty  on 
the  vendee. ' ' 

A  statute  of  Ohio  provided  that,  if  any  proprietor  of 
any  town  should  sell  any  lot  before  a  map  thereof 
should  be  recorded,  he  should  forfeit  and  pay  a  penalty 
of  $50  for  each  lot  sold.  Strong  v.  Darling,  9  Ohio, 
202,  was  an  action  to  recover  money  to  be  paid  for  lots, 
where  the  plat  had  not  been  recorded,  and  the  court 
passing  on  that  case  says : 

*'It  is  argued  by  the  defendants  that  the  plaintiff 
cannot  recover  upon  this  covenant,  because  it  violates 
the  act  referred  to,  which  is  a  penal  statute.  *  *  We 
think  the  facts  set  up  in  this  case  do  not  bar  the 
plaintiff's  action.'' 

The  facts  set  up  in  that  case  were  that  the  money 
sued  for  was  owing  for  the  sale  of  a  lot  in  a  town, 
and  that  the  plat  of  said  town  had  not  been  recorded. 

In  Harris  v.  Runnels,  12  How.  79  (13  L.  Ed.  901), 
a  part  of  the  syllabus  is : 

**  Where  a  statute  prohibits  an  act  or  annexes  a 
penalty  to  its  conomaission,  it  is  true  that  the  act  is 
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made  unlawful;  but  it  does  not  follow  that  the  unlaw- 
fulness of  the  act  was  meant  by  th*e  legislature  to 
avoid  a  contract  in  contravention  of  if:  See,  also, 
Bemis  v.  Becker,  1  Kan.  226. 

The  defendant's  deed  of  the  date  of  September  17, 
1912,  vested  in  the  Armstrong  Townsite  Company  the 
title  to  the  six  lots  that  said  company  sold  to  the 
plaintiflF,  and  it  was  not  thereafter  within  the  power  of 
the  defendant  to  make  a  conveyance  of  said  lots  to  this 
plaintiff.  The  plat  of  said  town  was  complete  and 
about  to  be  presented  to  the  County  Court  of  Marion 
County  for  approval,  and  it  seems  that  the  defendant 
brought  a  suit  in  the  Circuit  Court  of  Marion  County 
against  the  Armstrong  Townsite  Company  and  others 
to  obtain  an  injunction  preventing  the  presentation  of 
said  plat  to  the  County  Court  of  said  county  for  its 
approval  and  the  filing  of  said  plat  in  the  oflSce  of  the 
County  Clerk  of  said  county,  and  a  temporary  restrain- 
ing order  was  granted  in  said  suit.  What  was  the 
final  result  of  said  suit  is  not  shown  by  the  evidence; 
but  the  plaintiff  is  not  bound  thereby,  because  he  was 
not  made  a  party  to  said  suit.  It  is  not  necessary  to 
decide  whether  the  plaintiff  would  have  the  right  to 
have  said  plat  filed  of  record,  or  not.  The  question  for 
decision  is  whether,  under  the  facts  of  this  case,  as 
shown  by  the  evidence,  the  plaintiff,  under  the  issues 
made,  is  entitled  to  recover  from  the  defendant  what 
he  claims  to  have  paid  for  said  lots. 

From  the  17th  day  of  September,  1912,  the  title  to 
said  lots  was  vested  in  said  company.  On  the  day  that 
the  defendant  conveyed  said  six  lots  to  said  company, 
said  company  executed  the  contract  to  sell  four  of 
them  to  the  plaintiff,  and  a  short  time  prior  thereto 
said  company  entered  into  a  contract  to  sell  the  other 
two  lots  to  the  plaintiff.  According  to  the  evidence, 
the  plaintiff  contracted  with  said  company  and  its 
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oflScers,  and  not  with  the  defendant,  and  all  that  the 
plaintiff  paid  for  said  lots  was  paid  to  said  company 
and  its  oflScers,  and  by  them  expended  in  exploiting 
said  town  site.  None  of  it  was  paid  to  the  defendant. 
The  defendant  never  received  any  part  thereof. 

2.  The  Armstrong  Townsite  Company  and  its 
officers  had  no  authority  to  receive,  as  agents  of  the 
defendant,  any  of  the  money  or  advertising  which  the 
plaintiff  claims  to  have  paid  them,  and  they  did  not 
receive  the  same  as  his  agents.  All  that  was  paid 
them  was  received  by  them  as  vendors  of  said  lots, 
and  spent  by  them  in  defraying  their  expenses.  The 
defendant  was  not  liable  for  the  advertising,  or  **the 
exploiting"  of  the  Armstrong  Townsite.  He  did  not 
agree  to  pay  any  of  the  expenses  of  advertising,  or 
for  finding  purchasers.  He  was  to  be  paid  by  the 
United  Securities  Company  $45,000  for  his  200  acres 
of  land.  He  agreed  that  said  United  Securities  Com- 
pany could  sell  the  lots  upon  aAy  terms  it  should  see  fit, 
excepting  that  no  lot  should  be  sold  for  less  than  $50 
in  cash,  and  he  agreed  that,  upon  the  payment  of  $50 
in  cash  for  any  lot,  he  would  execute  a  good  and  lawful 
title  to  the  purchaser  therefor. 

It  is  clear,  we  think,  that  the  defendant  was  not  to 
make  a  deed  for  any  lot  until  $50  in  cash  was  paid 
therefor,  and  that  such  cash  payment  was  required  by 
the  contract,  as  we  interpret  it,  to  be  made  to  him. 
The  United  Securities  Company  was  not  to  receive  any 
commission  for  making  sales.  This  company  was  to 
pay  the  defendant  $225  per  acre  for  the  200  acres  of 
land,  and,  when  that  sum  was  paid,  that  company  was 
entitled  to  have  all  of  the  land  remaining  unsold  con- 
veyed to  it.  It  was  to  be  paid  for  its  work,  by  receiv- 
ing the  conveyance  to  it  of  what  remained  of  the  land, 
after  the  defendant  was  paid  the  $225  per  acre.  The 
$225  per  acre  was  to  be  paid  out  of  the  proceeds  of  the 
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land  '*or  otherwise.''  But  the  defendant  was  not 
obliged  to  convey  any  lot  until  he  was  paid  $50  there- 
for in  cash.  The  plaintiff  saw  the  contract  between 
the  defendant  and  the  United  Securities  Company,  and 
is  chargeable  with  notice  of  its  contents.  If  the  as- 
signment of  said  contract  to  the  Armstrong  Townsite 
Company  was  valid,  that  company  took  the  assignment 
subject  to  all  the  provisions  and  terms  of  said  contract. 
Said  company  could  not  pay  its  debts  by  selling  those 
lots  to  its  creditors.  The  duty  of  making  a  deed  and 
of  conveying  a  lot  could,  under  said  contract,  be  im- 
posed on  the  defendant  only  by  paying  him  for  it  at 
least  $50  in  cash. 

3.  The  plaintiff  does  not  claim  to  have  paid  in  cash 
more  than  $500  for  said  lots,  and  no  part  of  this  was 
paid  to  the  defendant.  All  that  he  claims  to  have  paid 
in  excess  of  the  $500  consisted  in  debts  for  advertising 
and  money  loaned,  which  said  company  and  its  officers 
owed  him.  It  was  contended,  on  the  argument,  that 
this  is  an  action  for  money  had  and  received,  and  we 
think  that  it  is;  but  the  plaintiff  failed 'to  prove  the 
facts  essential  to  sustain  such  an  action.  An  action 
for  money  had  and  received  is  an  equitable  action,  and 
governed  by  equitable  principles  to  a  large  extent:  27 
Cyc.  849. 

27  Cyc.  869,  says : 

.  **To  sustain  an  action  for  money  had  and  received, 
it  must  appear  that  the  money  in  question  belonged 
to  the  plaintiff ;  that  it  was  secured  by  defendant  with- 
out plaintiff's  consent  and  without  giving  any  valid 
consideration;  or,  if  with  the  plaintiff's  consent,  upon 
a  consideration  that  has  failed.  To  maintain  an  action 
for  money  had  and  received,  plaintiff  must  show  that 
the  defendant  actually  received  his  money,  or  prove 
such  facts  as  to  raise  a  fair  presumption  that  he 
received  it." 
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The  same  volume,  on  page  854,  says : 

**The  question,  in  an  action  for  money  had  and  re- 
ceived, is:  To  which  party  does  the  money  in  equity, 
justice  and  law  belong?  All  that  the  plaintiff  need 
show  is  that  the  defendant  holds  money  which,  in 
equity  and  good  conscience,  belongs  to  him ;  but,  if  he 
fails  to  show  such  superior  right,  he  cannot  recover. ' ' 

In  this  case  the  evidence  shows  that  the  defendant 
did  not  receive  a  cent  of  the  plaintiff's  money.  All  of 
the  money  that  the  plaintiff  claims  to  have  paid  was 
paid  to  the  Armstrong  Townsite  Company,  and  its 
oflScers  on  a  contract  between  that  company  and  the 
plaintiff  for  the  sale,  by  the  former  to  the  latter,  of 
the  six  lots,  and  said  company  spent  it  in  paying  the 
debts  and  expenses  of  said  company  and  its  officers. 
Neither  said  company  nor  its  officers  had  any  authority 
to  receive  money  for  the  defendant,  on  the  sale  of  the 
lots.  The  defendant  conveyed  said  lots  to  said  com- 
pany, as  stated  supra,  and  said  company  sold  them 
to  the  plaintiff.  The  legal  title  to  them  appears  to 
be  still  in  said  company.  We  hold  that  the  plaintiff 
failed  to  make  out  a  prima  facie  case,  and  that  the 
court  below  properly  granted  a  judgment  of  nonsuit. 

The  judgment  of  the  court  below  is  affirmed. 

Affirmed. 

Mb.  Chief  Justice  McBbide  and  Mb.  Justice  Bub- 
NETT  concur. 
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Argaed  Marcli  27,  reversed  April  14,  1914b 

STATE  V.  JENSEN. 

(140  Pac.  740.) 

Orlmiiial  Law-— Appeal— Review — Qneetloiia  of  Fact. 

1.  Under  Section  732,  L.  O.  L.,  declaring  incompetent  as  witnesses 
children  under  10  years  of  age  who  appear  incapable  of  receiving 
just  impressions  of  the  facts  or  of  relating  them  truly,  the  decision 
of  the  trial  court  as  to  the  competency  of  a  witness  four  years  of  age 
will  not  be  disturbed  if  there  is  any  evidence  to  sustain  it. 

[As  to  the  competency  of  children  as  witnesses,  see  note  in  124 
Am.  St.  Bep.  295.] 

Criminal  Law — Evidence— ^Other  Offenses. 

2.  In  a  prosecution  for  assault  with  intent  to  rape,  the  admission 
of  evidence  of  a  prior  assault  by  accused  upon  another  female  with 
intent  to  rape  infringes  the  constitutional  right  of  the  defendant  to 
demand  the  nature  and  cause  of  the  accusation  against  him. 

[As  to  when  evidence  is  admissible  of  other  offenses  by  accused, 
see  notes  in  44  Am.  Rep.  299;  105  Am.  St.  Rep.  976.  As  to  method 
of  proving  conviction  of  crime  to  impeach  defendant  in  criminal 
case,  see  note  in  Ann.  Cas.  1914C,  256.] 

Witnesses — ^Impeaclunent — Defendant  In  Criminal  Prosecution. 

3.  Under  Section  1534,  L.  O.  L.,  giving  the  defendant  in  a  criminal 
prosecution  the  right  to  testify,  but  providing  that  he  shall  then  be 
deemed  to  have  given  the  prosecution  the  right  to  cross-examination 
on  all  facts  to  which  he  has  testified,  it  is  error,  in  a  prosecution  for 
assault  with  intent  to  rape,  to  permit  cross-examination  of  the  defend- 
ant, who  has  testified,  as  to  trouble  between  him  and  another  girl, 
to  which  he  made  no  allusion  on  his  direct  examination. 

[As  to  cross-examination  of  accused  in  criminal  prosecutions, 
see  note  in  38  Am.  St.  Rep.  895.] 

.  From  Multnomah :  George  N.  Davis,  Judge. 

The  defendant,  J.  Jensen,  was  indicted  for  an  as- 
sault with  intent  to  commit  rape  on  a  female  child 
of  the  age  of  four  years,  and  convicted  of  simple  as- 
sault, and  appeals.  Reversed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  John  A.  Jeffrey  and  Mr.  Charles  E.  Letwn,  with 
an  oral  argument  by  Mr.  Jeffrey. 

For  the  State  there  was  a  brief  over  the  names  of 
Mr.  John  A.  Collier  and  Mr.  Everett  L.  Jones^  Deputy 
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District  Attorneys,  with  an  oral  argument  by  Mr. 
CoUier. 

« 
Department  2.    Mr.  Justice  Bubnett  delivered  the 

opinion  of  the  court. 

1.  It  is  first  contended  that  the  court  was  wrong  in 
allowing  the  complaining  witness  to  testify,  she  being 
but  four  years  of  age.  It  is  said  in  Section  732, 
L.  0.  L.,  that  the  following  **  persons  are  not  competent 
witnesses  *  *  children  under  ten  years  of  age  who 
appear  incapable  of  receiving  just  impressions  of  the 
facts  respecting  which  they  are  examined,  or  of  relat- 
ing them  truly ;  •  •  '  * 

It  is  settled  in  the  case  of  State  v.  Jackson,  9  Or.  459, 
that  the  competency  of  a  child  under  10  years  of  age 
to  be  a  witness  is  a  preliminary  question  to  be  decided 
as  a  fact  by  the  trial  judge  who  has  the  opportunity 
to  see  and  hear  the  witness  and  determine  more  accu- 
rately the  propriety  of  admitting  the  testimony  of 
such  a  witness  than  we  can  on  any  mere  paper  record. 
It  is  a  principle  that  when  there  is  any  evidence  to 
sustain  the  decision  of  the  trial  court  on  such  a  ques- 
tion, the  appellate  court  will  not  disturb  its  determina- 
tion: Geer  v.  Durham  Water  Co.,  127  N.  C.  349  (37 
S.  E.  474) ;  Virginia  I.  C.  (&  C.  Co,  v.  Tomlinson,  104 
Va.  249  (51  S.  E.  362) ;  American  F.  <&  F,  Co.  v.  Setter- 
gren,  130  Wis.  338  (110  N.  W.  238) ;  Allen  v.  Durham 
Traction  Co.,  144  N.  C.  288  (56  S.  E.  942) ;  Home  v. 
Consolidated  Ry.,  Lt.  &  P.  Co.,  144  N.  C.  375  (57  S.  E. 
19) ;  Municipal  Court  v.  Kirhy,  28  R.  I.  287  (67  Atl.  8) ; 
Yates  V.  Garrett,  19  Okl.  449  (92  Pac.  142) ;  Bierce 
Mfg.  Co.  V.  Phelpsy  130  U.  S.  520  (32  L.  Ed.  1035,  9 
Sup.  Ct.  Rep.  601). 

2.  Over  the  objection  of  the  defendant  the  court  per- 
mitted another  female  witness  for  the  prosecution  to 
tell  of  an  alleged  assault  by  the  defendant  with  an 


^  mi 


158  State  v.  Jensen.  [70  Or. 

intent  to  commit  rape  upon  her  at  a  time  and  place 
entirely  disconnected  from  the  transaction  mentioned 
in  the  indictment.  The  law  on  this  question  is  set- 
tled in  this  state  adversely  to  the  prosecution  by  the 
cases  of  State  v.  Start,  65  Or.  178  (132  Pac.  512,  46 
L.  R.  A.  (N.  S.)  266),  and  State  v.  McAllister,  67  Or. 
480  (136  Pac.  354).  To  allow  such  testimony  is  to 
infringe  the  constitutional  right  of  the  defendant  to 
demand  the  nature  and  cause  of  the  accusation  against 
him.  Such  procedure  might  be  palliated  if  there  was 
any  provision  for  giving  the  defendant  notice  of  the 
other  cBarges  in  such  cases ;  but  it  is  utterly  repugnant 
to  justice  and  fair  play  to  accuse  a  person  of  a  stated 
crime  and  make  that  the  excuse  for  what  is  really  try- 
ing him  for  a  number  of  others  by  springing  them 
unheralded  upon  the  attention  of  the  jury  to  produce 
a  verdict  of  guilty  which  might  not  result  except  for 
the  bias  thus  imparted  to  the  minds  of  the  jurors: 
State  V.  Du7in,  53  Or.  304,  314,  318  (99  Pac.  278,  100 
Pac.  258). 

3.  The  defendant  was  a  witness  in  his  own  behalf, 
and  over  his  objection  he  was  compelled  by  the  court 
on  cross-examination  to  testify  respecting  an  alleged 
trouble  between  him  and  a  young  girl  in  Bellingham, 
Washington,  to  which  he  had  made  no  allusion  what- 
ever in  his  direct  testimony.  Section  1534,  L.  0.  L., 
here  follows: 

*  *  In  the  trial  of  or  examination  upon  all  indictments, 
complaints,  informations,  and  other  proceedings  be- 
fore any  court,  magistrate,  jury,  grand  jury,  or  other 
tribunal,  against  persons  accused  or  charged  with  the 
commission  of  crimes  or  offenses,  the  person  so 
charged  or  accused  shall,  at  his  own  request,  but  not 
otherwise,  be  deemed  a  competent  witness,  the  credit 
to  be  given  to  his  testimony  being  left  solely  to  the 
jury,  under  the  instructions  of  the  court,  or  to  the  dis- 
crimination of  the  magistrate,  grand  jury,  or  other 
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tribunal  before  which  such  testimony  may  be  given; 
provided,  his  waiver  of  said  right  shall  not  create  any 
presumption  against  him;  that  such  defendant  or  ac- 
cused, when  offering  his  testimony  as  a- witness  in  his 
own  behalf,  shall  be  deemed  to  have  given  to  the  prose- 
cution a  right  to  cross-examination  upon  all  facts  to 
which  he  has  testified,  tending  to  his  conviction  or 
acquittal. ' ' 

Under  this  statute  the  ruling  of  the  court  on  this 
question  is  contrary  to  the  following  cases:  State  v. 
Lurch,  12  Or.  99  (6  Pac.  408) ;  State  v.  Saunders,  14 
Or.  300  (12  Pac.  441) ;  State  v.  Bartmess,  33  Or.  110 
(54  Pac.  167) ;  State  v.  Miller,  43  Or.  325  (74  Pac. 
658) ;  State  v.  Deal,  52  Or.  568  (98  Pac.  165) ;  State  v. 
Lem  Woon,  57  Or.  482  (107  Pac.  974,  112  Pac.  427). 
While  an  ordinary  witness  may  be  cross-examined  as 
this  defendant  was,  for  which  State  v.  Bacon,  13  Or. 
143  (9  Pac.  393,  57  Am.  Rep.  8),  and  other  like  prece- 
dents are  authority,  yet  the  cross-examination  of  a 
defendant  must  be  strictly  confined  to  matters  dis- 
closed in  his  direct  examination,  subject  to  the  qualifi- 
cation that  he  may  be  impeached  by  showing  that  he 
has  been  convicted  of  a  crime,  or  that  he  has  made 
statements  inconsistent  with  his  present  testimony  on 
material  matters. 

For  these  reasons  the  judgment  of  the  Circuit  Court 
is  reversed  and  a  new  trial  ordered.  Reversed.  / 

Mb.  Justice  Eakin  and  Mb.  Justice  Bean  concur. 

Mb.  Justice  McNary  delivered  the  following  spe- 
cially concurring  opinion : 

To  the  result  reached  in  this  case  by  Mr.  Justice 
Burnett,  I  concur  upon  the  proposition  that  error 
was  committed  by  the  court  in  requiring  defendant 
on  cross-examination  to  testify  concerning  matters 
extraneous  to  those  elicited  from  him  on  his  direct 
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examination.  Upon  the  other  ground  of  reversal  I 
dissent,  following  the  doctrine  announced  in  the  dis- 
senting opinions  in  the  case  of  State  v.  Start,  65  Or. 
178  (132  Pac.  512,  46  L.  R.  A.  (N.  S.).  266),  and  in  the 
case  of  State  v-  McAllister,  67  Or.  480  (136  Pac,  354). 


Arguod  March  30,  affirmed  April  14,  1914. 

TATE  V.  NORTH  PACIFIC  COLLEGE.* 

(140  Pac.  743.) 


Gollegefl  and  XTnlyerslties — ^Bequlrementa  for  Degree — ^"Satisfactory 
Examlnatioiui/' 

1.  The  requirement  for  a  diploma  and  degree,  set  forth  in  the  cata- 
logue of  a  dental  college,  that  the  candidate  shall  pass  satisfactory 
examinations,  means  that  the  examinations  shall  be  satisfactory  to  the 
faculty,  whose  duty  it  is  to  conduct  them. 

[As  to  the  legal  significance  of  the  word  "satisfactory,"  see 
note  in  54  Am.  Bep.  711.] 

Colleges  and  Unlvenitiefi — Contract  for  Tuition. 

2.  The  issuance  by  a  college  of  a  catalogue  stating  the  require- 
ments for  graduation  and  for  the  conferring  on  candidates  of  the 
degree  of  Doctor  of  Dental  Medicine,  and  the  entrance,  matriculation 
and  attendance  of  sessions  by  a  student  with  knowledge  of  those 
requirements,  constitutes  a  contract  by  the  student  to  comply  with 
the  requirements,  and  by  the  college  to  issue  a  diploma  on  compli- 
ance with  the  requirements. 

Colleges  and  Universities — 'BLlght  to  Degree — Conclusiveness  of  Faculty 
Decision. 

3.  The  faculties  of  colleges,  who  are  authorized  to  examine  their 
students  and  pass  on  the  question  whether  students  have  performed 
all  the  conditions  required  to  entitle  them  to  degrees,  exercise  quasi- 
judicial  functions,  and  their  decisions  are  conclusive  if  they  act  within 
their  jurisdiction,  in  good  faith,  and  not  arbitrarily. 

[As  to  the  authority,  duties,  liabilities  and  powers  of  teachers, 
see  notes  in  76  Am.  Dec.  546;  102  Am.  St.  Rep.  537.] 

Colleges  and  Universities — Action — Burden  of  Proof. 

4.  In  a  suit  by  a  student  to  compel  a  college  to  confer  the  degree 
of  Doctor  of  Dental  Medicine  upon  him,  where  he  alleges  that  the 
faculty,  after  informing  him  that  he  had  passed  with  good  standing, 
acting  in  bad  faith  and  arbitrarily,  purposely  mislaid  or  destroyed 

*The  authorities  on  the  question  of  mandamus  to  compel  issuance 
of  diploma  by  college  are  reviewed  in  a  note  in  3  L.  R.  A.  (N.  S.) 
1115.  Bkpobteb. 
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his  examination  papers,  insiBted  on  his  taking  another  examination, 
and  then  gave  him  so  low  a  grade  as  to  prevent  his  passing,  it  was 
incumbent  on  him  to  prove  such  bad  faith  and  misconduct. 

Colleges  and  Unlyersities — Action — Sufficiency  of  ETldence. 

5.  In  a  suit  by  a  student,  to  compel  a  college  to  confer  a  degree 
upon  him,  evidence  held  not  to  show  that  the  faculty  had  acted  in 
bad  faith  or  arbitrarily  in  refusing  to  give  him  a  passing  grade,  or 
to  confer  a  degree  upon  him. 

Evidence — ^Hearsay—- Newspaper  Publication. 

6.  In  a  0uit  by  a  student  to  compel  a  college  to  confer  a  degree 
upon  him,  pictures  purporting  to  show  the  college  graduating  class 
and  a  statement  clipped  from  a  newspaper  were  not  competent  evi- 
dence, being  hearsay. 

From  Multnomah :  Henby  E.  McGinn,  Judge. 

Department  1.    Statement  by  Mb.  Justice  Ramsey. 

This  is  a  suit  in  equity  by  George  S.  Tate  against 
the  North  Pacific  College,  a  corporation,  for  a  decree 
requiring  the  defendant  to  issue  to  the  plaintiff  a 
diploma,  and  to  confer  upon  him  the  degree  of  Doctor 
of  Dental  Medicine.  The  court  below  rendered  a  de- 
cree in  favor  of  the  defendant.  The  plaintiff  appeals. 
The  facts  appear  in  the  opinion  of  the  court. 

Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  William  E.  Fowler,  Mr,  T.  J.  Hewitt  and  Messrs. 
Johnson  &  Stout,  with  an  oral  argument  by  Mr. 
Fowler. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  M.  M.  Matthiessen  and  Messrs.  Wood,  Montague 
(S>  Hunt,  with  an  oral  argument  by  Mr.  Matthiessen. 

Mr.  Justice  Ramsey  delivered  the  opinion  of  the 
court. 

The  defendant  is  a  corporation,  organized  and  exist- 
ing under  the  laws  of  this  state,  and  engaged  in  con- 
ducting a  college  for  the  education  and  training  of 

70  Dr.— 11 
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students  in  the  science  of  dentistry.  It  had  power  to 
make  rules  and  regulations  for  the  government  of  its 
students,  in  the  manner  and  methods  of  study,  and  to 
adopt  rules,  fixing  the  conditions  upon  which  it  would 
grant  to  its  students  diplomas  and  degrees.  The  de- 
fendant, prior  to  the  time  that  the  plaintiff  became  a 
student  in  its  college,  adopted  and  published  the  fol- 
lowing rule,  fixing  the  conditions  upon  which  it  would 
graduate  its  students,  and  confer  upon  them  the  degree 
of  Doctor  of  Dental  Medicine:  **The  candidate  must 
be  twenty-one  years  of  age,  and  must  possess  a  good 
moral  character,  which  will  include  good  deportment 
while  at  college.  Students  who  have  devoted  the 
required  time  to  the  study  of  dentistry,  and  have 
fulfilled  all  requirements,  and  passed  satisfactory  ex- 
aminations in  all  the  subjects  of  study,  and  have  suc- 
cessfully completed  the  required  infirmary  course, 
receive  the  degree  of  Doctor  of  Dental  Medicine. '* 
There  were  other  rules  as  to  the  payment  of  tuition; 
the  time  required  for  graduation,  etc.  A  student  was 
required  to  attend  the  college  three  college  years  to 
entitle  him  to  a  diploma  and  a  degree.  The  complaint 
alleges  that  the  plaintiff  entered  the  defendant  college 
at  the  beginning  of  the  fall  term  of  1905,  and  was  en- 
rolled as  a  student,  and  entered  upon  and  pursued  his 
studies  in  the  college,  under  the  direction  of  the 
faculty,  during  the  school  terms  of  1905  and  1906, 1908 
and  1909,  and  1909  and  1910;  that  after  taking  the 
examination  in  the  spring  of  1910,  he  was  told  by  the 
faculty  of  the  defendant  that  his  examination  was  sat- 
isfactory, and  that  he  had  passed  with  good  standing, 
but  that  he  could  not  receive  his  degree  for  the  reason 
that  he  had  not  continued  his  studies  for  a  sufficient 
length  of  time,  according  to  the  rules  of  the  college, 
and  that  if  he  would  complete  his  time,  which  was 
short,  about  two  months,  he  should  receive  his  diploma 
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and  degree.  The  complaint  alleges,  also,  that,  during 
the  fall  of  1910  and  the  spring  of  1911,  he  made  up  his 
time,  and  completed  his  course,  and  was  told  by  the 
faculty  that  everything  was  complete  and  satisfactory 
to  the  faculty  and  the  defendant,  and  that  he  should 
receive  his  diploma  and  degree,  and,  with  this  under- 
standing and  promise,  the  plaintiff  paid,  and  the  de- 
fendant accepted,  the  graduation  fee,  which  was  not 
due  until  graduation,  and  the  plaintiff  became  and  was 
entitled  to  receive  from  the  defendant  his  diploma  and 
degree.  The  complaint  alleges,  also,  that  during  the 
spring  of  1911,  the  defendant,  through  its  faculty,  who 
were  its  agents  and  servants,  resolved  to  deprive  the 
plaintiff  of  his  rights  and  prevent  his  receiving  his 
degree  and  diploma,  and  that  after  he  had  passed  his 
final  examination  they  purposely  mislaid  or  destroyed 
his  examination  papers,  and  that  the  faculty  of  the 
defendant  declared  that  they  did  not  know  his  stand- 
ing, on  account  of  said  loss  of  papers,  and  insisted  that 
he  take  another  examination,  which  said  faculty  stated 
was  a  mere  matter  of  form,  which  said  examination 
plaintiff  charges  was  unnecessary,  unreasonable  and 
unusual,  and  was  insisted  on  in  order  that  it  might  be 
in  the  power  of  the  faculty  to  give  him  such  a  low 
grade  that  he  could  not  pass.  That,  without  knowing 
or  suspecting  the  intent  on  the  part  of  the  faculty  to 
deprive  him  of  his  degree  and  standing,  the  plaintiff 
agreed  to  and  did  take  another  examination,  on  which 
examination  he  was  entitled  to  high  credit ;  but,  for  the 
purpose  of  making  the  plaintiff  fail  in  said  examina- 
tion, the  faculty  gave  the  plaintiff  low  markings  on 
some  of  the  studies  theretofore  passed  by  a  high  grade, 
thereby  bringing  the  average  down  below  the  required 
grade.  The  complaint  alleges,  also,  that  the  grade  re- 
quired to  pass  in  said  college  is  75  per  cent;  that  the 
plaintiff's  average  for  his  senior  year,  in  spite  of  the 
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low  grade  given  him  by  the  defendant,  was  67  per  cent, 
and  that  his  average,  for  the  full  three  years,  in  spite 
of  the  low  grading  was  72.5  per  cent.  The  complaint 
alleges  that  the  plaintiff  was  entitled  to  a  diploma  and 
a  degree. 

The  answer  denies  most  of  the  altegationfe  of  the 
complaint.  It  admits  that  the  plaintijff  paid  all  tuition 
and  fees.  The  catalogue  of  the  defendant  for  1905- 
1906,  on  page  1  thereof,  provides  that  the  regular 
course  of  instructions  in  the  defendant  college  for 
those  desiring  to  obtain  a  degree  is  composed  of  three 
regular  sessions  of  32  teaching  weeks  each,  exclusive 
of  vacations  and  holidays,  and  that  the  session  for 
1905-1906  should  begin  October  2,  1905,  and  it  states, 
also,  that  * '  students  will  not  be  given  credit  for  a  full 
course,  when  admitted  later  than  10  days  after  the 
opening  of  the  session." 

There  seems  to  be  a  conflict  in  the  decisions  as  to 
whether,  in  a  case  of  this  kind,  the  person  demanding 
a  diploma  should  proceed  by  mandamus,  or  bring  a 
suit  in  equity  for  specific  performance  of  contract. 

It  was  held  in  People  ex  rel.  Cecil  v.  Bellevue  Hospi- 
tal, 60  Hun,  107  (14  N.  Y.  Supp.  490),  and  in  State 
V.  Lincoln  Medical  College,  81  Neb.  533  (116  N.  W. 
294),  81  Neb.  545  (118  N.  W.  122,  17  L.  R.  A.  (N.  S.) 
930),  that  mandamus  is  a  proper  remedy,  while  State 
V.  Milwaukee  Medical  College,  128  Wis.  7  (106  N.  W. 
116,  116  Am.  St.  Rep.  21,  8  Ann.  Gas.  407,  3  L.  R.  A. 
(N.  S.)  1115),  and  other  cases,  hold  that  a  suit  for 
specific  performance  is  a  proper  remedy.  In  this  case 
no  question  is  raised  as  to  the  proper  remedy,  and  we 
will  assume  that  the  court  has  jurisdiction  of  the  mat- 
ter in  controversy,  without  going  into  the  authorities 
upon  this  point. 

1.  Among  the  requirements  for  a  diploma  and  a 
degree  set  forth  in  the  catalogue  of  the  defendant,  and 
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set  out  supra,  it  is  required  that  the  candidate  shall 
**pass  satisfactory  examinations.*'  This  means  that 
his  examination  shall  be  satisfactory  to  the  faculty, 
whose  duty  it  is  to  conduct  the  examinations. 

2.  The  defendant  issued  its  catalogue,  stating  its 
requirements  for  graduation  and  for  the  conferring 
upon  candidates  of  the  degree  of  Doctor  of  Dental 
Medicine,  and  the  plaintiff,  with  knowledge  of  those 
requirements,  entered  the  college,  matriculated  and 
attended  its  sessions,  with  the  intention  of  obtaining 
said  degree.  These  acts  on  the  part  of  the  college  and 
of  the  plaintiff  constituted  a  contract.  The  plaintiff 
agreed  that  he  would  comply  with  all  the  requirements 
of  the  college,  and  the  college  agreed  that  it  would  is- 
sue to  him  a  diploma,  and  confer  upon  him  said  degree 
on  his  complying  with  said  requirements.  To  entitle 
the  plaintiff  to  a  diploma  and  a  degree  he  must  have 
fulfilled  all  of  said  requirements. 

3.  In  People  v.  Bellevue  Hospital,  60  Hun,  108  (14 
N.  Y.  Supp.  490),  the  court  says: 

*  *  The  circulars  of  the  respondent  indicate  the  terms 
upon  which  students  will  be  received,  and  the  rights 
which  they  were  to  acquire  by  reason  of  their  com- 
pliance with  the  rules  and  regulations  of  the  college  in 
respect  to  qualifications,  conduct,  etc.  When  a  student 
matriculates  under  such  circumstances,  it  is  a  contract 
between  the  college  and  himself  that,  if  he  complies 
with  the  terms  therein  prescribed,  he  shall  have  the 
degree,  which  is  the  end  to  be  obtained.  This  corpora- 
tion cannot  take  the  money  of  a  student,  allow  him  to 
remain  and  waste  his  time  (because  it  would  be  a 
waste  of  time  if  he  cannot  get  a  degree),  and  then 
arbitrarily  refuse,  when  he  has  completed  his  term  of 
study,  to  confer  upon  him  that  which  they  have  prom- 
ised, namely,  the  degree  of  doctor  of  medicine  which 
authorizes  him  to  practice  that  so-called  science.  It 
may  be  true  that  this  court  will  not  review  the  discre- 
tion of  the  corporation  in  the  refusal,  for  any  reason 
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or  cause,  to  permit  a  student  to  be  examined  and  re- 
ceive a  degree;  but  where  there  is  an  absolute  and 
arbitrary  refusal,  there  is  no  exercise  of  discretion/* 

In  People  v.  New  York  H.  M.  Medical  College  and 
Hospital  ( Sur. ) ,  20  N.  Y.  Supp.  380,  the  court  says : 

**  Courts  may  be  versatile,  but  they  must  be  careful 
not  to  infringe  upon  the  discretion  vested  in  excise 
boards,  colleges,  or  inferior  tribunals,  nor  to  substitute 
its  discretion  for  theirs.  The  determination  by  these 
bodies  of  any  questions  within  the  scope  of  their  juris- 
diction is,  as  it  should  be,  as  conclusive  and  free  from 
control  upon  mandamus  as  that  exercised  by  the  high- 
est jurisdictions  in  the  country.  •  •  In  the  present 
instance,  the  [defendant]  college,  in  passing  on  the 
qualifications  of  the  relator,  acted  as  a  quasi  judicial 
body,  exercising  an  ample  discretion  vested  in  it  by 
the  act  under  which  it  was  incorporated,  and  its  deter- 
mination cannot  be  reversed  upon  mandamus.  *  * 
The  relator  charges  bad  faith  and  ill  will  upon  the 
part  of  some  of  the  officials  of  the  college,  but  these 
allegations  do  not  alter  the  underlying  fundamental 
principle  which  controls.  The  court  cannot  re-exam- 
ine the  relator  as  to  his  qualifications  to  practice  medi- 
cine, nor  go  over  the  studies  in  which  he  is  said  to  be 
deficient.  If  it  attempted  to  do  so,  the  relator's  road 
would  be  easy,  for,  with  his  experience,  imperfect 
though  it  may  be,  he  would  no  doubt  pass  a  better 
medical  examination  than  any  court  could  be  expected 
to  give  him. ' ' 

7  Cyc.  289  says : 

'*A  college  or  university  may,  however,  refuse  a 
degree  to  a  contumacious  student,  or  to  one  who  has 
not  complied  with  the  conditions  required  therefor,  but 
it  cannot  arbitrarily  refuse  to  allow  one  who  has  com- 
plied with  such  conditions  the  right  to  take  the  final 
examination  which/  would  entitle  him  to  a  degree  or 
deny  him  a  certificate  of  attendance  and  that  he  has 
satisfactorily  passed  the  final  examinations,  when  the 
conduct  on  account  of  which  his  degree  is  denied  occurs 
after  final  examinations/' 
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There  is  some  doubt  as  to  the  extent  to  which  courts 
can  review  the  action  of  colleges  in  refusing  diplomas 
and  degrees  to  their  students.  The  faculties  of  col- 
leges, who  are  authorized  to  examine  their  students 
and  pass  on  the  question  whether  the  students  have 
performed  all  the  conditions  prescribed,  to  entitle  them 
to  degrees,  exercise  qiuisi-judiciB.\  functions,  and  their 
decisions  are  conclusive,  if  they  act  within  their  juris- 
diction, and  in  good  faith,  and  not  arbitrarily. 

4.  In  this  case,  the  plaintiff  contends  that  the  faculty 
acted  in  bad  faith  and  arbitrarily,  in  refusing  him  a 
diploma  and  a  degree.  He  claims  that  he  successfully 
passed  the  final  examinations  in  1910,  and  that  the 
,  faculty  informed  him  that  he  had  passed  with  good 
standing;  but  that  he  could  not  receive  his  degree  at 
that  time,  because  he  had  not  continued  his  studies  for 
a  sufficient  length  of  time,  and  that,  if  he  would  com- 
plete his  time,  he  would  receive  his  diploma.  He  al- 
leges, also,  that  he  completed  his  time,  and  that  in  1911, 
the  defendant,  through  its  faculty,  decided  to  refuse  to 
grant  him  a  diploma  and  a  degree,  and  purposely  mis- 
laid  or  destroyed  his  examination  papers,  and  declared 
that  they  did  not  know  his  standing  on  account  of  the 
loss  of  said  papers,  and  insisted  that  he  take  another 
examination.  He  alleges  that  the  last-mentioned  ex- 
amination was  unnecessary,  unreasonable  and  unusual, 
and  that  it  was  insisted  on  in  order  that  the  faculty 
might  give  him  a  grade  so  low  as  to  prevent  his  pass- 
ing and,  not  knowing  or  suspecting  the  intention  of  the 
faculty  to  deprive  him  of  his  degree,  he  agreed  to  take, 
and  did  take,  another  examination.  He  alleges  that  his 
second  examination  was  of  such  a  character  as  to  en- 
title him  to  high  credit;  but  that  the  faculty,  for  the 
purpose  of  causing  him  to  fail  in  said  examination, 
gave  him  low  markings  in  some  of  the  studies,  thereby 
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bringing  his  average  down  below  the  required  grade, 
and  then  refused  to  graduate  him.  Said  misconduct 
is  charged  in  the  complaint.  It  was  incumbent  on  the 
plaintiff  to  prove  such  bad  faith  and  misconduct. 

5.  While  the  plaintiff,  in  his  complaint  alleges  that 
he  passed  the  examinations  in  the  spring  of  1910,  and 
that  the  faculty  informed  him  that  he  passed  with  good 
standing,  he  admits,  on  page  28  of  the  evidence,  that 
at  the  examinations  in  1910  he  did  not  take  the  in- 
firmary examinations,  and  he  admits,  also,  that  that 
was  one  of  the  most  important  examinations  in  the 
course.  Hence  we  must  conclude  that  in  1910  he  did 
not  pass  the  examinations  in  all  of  the  branches  of  the 
course,  and  that  his  contention  that  the  only  thing  that 
prevented  his  graduating  at  that  time  was  the  fact 
that  he  had  to  make  up  about  two  months '  time  is  not 
proved  by  the  evidence.  The  plaintiff  testifies  that 
Dr.  Miller,  dean  of  the  faculty,  told  him  in  1911  that 
he  did  not  think  that  there  was  any  reason  why  he 
should  not  graduate  that  year,  and  that  he  had  a  very 
good  record ;  but  this  statement  was  made  before  the 
final  examination.  The  plaintiff  testifies  that  he  made 
up  the  time  in  accordance  with  the  requirements  of 
Dr.  Miller.  After  the  final'  examination  in  1911  the 
plaintiff  says  that  Dr.  Miller  told  him  that  he  had  not 
given  the  plaintiff  any  grade  in  1910,  and,  being  asked 
whether  Dr.  Miller  had  told  him  that  his  grade  was 
satisfactory,  he  answered:  **ffe  did  not  say  that  it 
was.  He  simply  said  that  he  had  mislaid  my  papers, 
and  had  not  given  me  any  grades  in  my  1910  examina- 
tions. ' '  He  testifies  that  four  members  of  the  faculty 
examined  him  in  1911,  when  he  failed  in  part  of  the 
work.  The  plaintiff  admits  that  he  was  treated  prop- 
erly in  the  examinations  for  the  freshmen  and  junior 
years,  and  he  admits  that  his  grading  in  most  of  his 
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written  work  was  very  low,  and  that  it  ranged  from 
70  to  80  per  cent. 

6.  The  pictures  and  the  statement  clipped  from  the 
*'Oregonian,"  containing  pictures  of  what  purported 
to  be  the  graduating  class  of  the  college  for  1910,  were 
not  competent  evidence.  They  were  mere  hearsay. 
There  was  nothing  to  show  that  the  college  gave  out 
the  information  contained  in  said  clippings,  or  in  any 
manner  authorized  its  publication. 

We  have  examined  the  evidence  and  the  authorities 
cited  in  the  briefs,  and  some  others,  and  we  are  con- 
strained to  find  that  the  plaintiff  failed  to  make  out  a 
prima  facie  case.  He  charges  the  faculty  with  miscon- 
duct; but  fails  to  swear  to  it,  or  prove  it. 

The  notice  that  the  defendant  served  on  him,  notify- 
ing him  that  he  would  not  be  granted  a  degree,  stated 
that  the  faculty  (not  Dr.  Miller)  had  adjudged  that  he 
was  not  qualified  to  receive  the  degree.  His  grading 
for  the  first  and  second  years  was  very  low.  He  failed 
to  prove  that  the  faculty  was  guilty  of  misconduct  or 
bad  faith,  or  that  they  acted  arbitrarily.  If  the  plain- 
tiff had  been  given,  at  the  last  examination,  all  the 
credits  that  he  claims  he  should  have  been  allowed,  he 
would  have  passed  by  a  very  narrow  margin.  The 
power  to  determine  whether  the  plaintiff  was  entitled 
to  a  degree  was  vested  in  the  faculty  of  the  defendant. 
They  examined  him  in  the  various  branches  taught  by 
the  defendant,  and  required  for  graduation,  and  de- 
cided, after  such  examination,  that  he  was  not  quali- 
fied to  receive  the  diploma  or  the  degree,  and  the 
college  refused  to  graduate  him.  In  the  absence  of 
proof  of  bad  faith,  or  misconduct  or  arbitrary  action, 
on  the  part  of  the  faculty,  their  decisions  cannot  be 
reversed  by  the  court. 

The  unsworn  statement  made  in  the  court  below  by 
Dr.  Miller  was  not  evidence,  and  we  did  not  consider  it. 
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Perhaps  the  plaintiff,  by  a  few  months*  study  and 
work,  can  make  up  his  deficiencies  and  obtain  a  degree 
from  the  defendant  or  some  other  college. 

The  decree  of  the  court  below  is  affirmed. 

Affirmed. 

Mr.  Justice  Moore,  Mr.  Justice  Burnett  and  Me. 
Justice  Eakin  concur. 


Argued  March  26,  reversed  April  14,  1914. 

LEONAED  V.  WALKER. 

(140  Pac.   755.) 

Partition — Suits — ^Mode  of  Actual  Partition — Statutory  PtoTlsioiui. 

1.  Under  Section  443,  L.  O.  L.,  providing  that  in  making  partition, 
the  referees  shall  divide  the  property  and  allot  the  portions  to  the 
respective  parties,  quality  and  quantity  considered,  and  Section  444, 
authorizing  the  court  to  confirm  or  set  aside  the  report  in  whole  or 
in  part,  it  is  the  duty  of  the  referees  to  apportion  the  land  in  value 
according  to  the  respective  interests,  without  regard  to  the  acreage, 
and,  when  this  is  not  done,  the  report  should  be  set  aside. 

[As  to  partition  of  property  of  decedents,  see  note  in  41  Am. 
St.  Rep.  140;  119  Am.  St.  Rep.  586.] 

Partition — Suits — ^Mode  of  Actual  Partition — Equality  of  Value. 

2.  In  a  suit  for  partition,  a  decree  giving  to  the  parties  acreage 
substantially  in  proportion  to  their  respective  shares,  but  giving  to 
parties  who  are  entitled  to  one  fifth  each,  respectively,  land  worth 
$3,125,  $3,425,  $2,958.40,  and  to  a  party  entitled  to  two  fifths  land 
worth  $3,884.50,  is  reversible  error. 

[As  to  allowance  for  improvements  in  partition,  see  notes  in 
62  Am.  Dec.  484;  81  Am.  St.  Rep.  185.] 

From  Multnomah :  Hbnbt  E.  McGinn,  Judge. 

Department  2.     Statement  by  Mb.  Justice  Eakin. 

This  is  a  suit  by  America  Ann  Catherine  Leonard 
and  Melinda  K.  Walker  against  James  P.  Walker, 
Andrew  Leonard,  Anna  Rebecca  Gillihan,  Edwin  Gilli- 
han,  her  husband,  John  P.  Leonard  and  Prances  Leon- 
ard, his  wife,  to  partition  the  real  estate  of  John 
Leonard,  deceased,  consisting  of  many  tracts  of  low 
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land  adjacent  to  lakes  and  the  Willamette  slough  in 
Multnomah  County,  Oregon,  between  the  following 
named  heirs  and  the  widow :  The  widow  is  entitled  to 
a  life  interest  in  half  the  real  estate,  Melinda  K. 
Walker  to  one  fifth  of  the  remaining  real  estate,  Anna 
Gillihan,  one  fifth,  Andrew  Leonard,  one  fifth,  and 
John  P.  Leonard,  one  fifth  in  his  own  right,  and  also  the 
one  fiif th  interest  of  Geo.  W.  Leonard.  The  court  ad 
judged  the  interests  of  each  of  the  heirs  as  above  men- 
tioned, and  appointed  viewers  to  partition  the  land  be- 
tween the  tenants  in  conamon,  namely,  Alex  Bonser,  P. 
A.  Frakes  and  G.  A.  Taylor,  who  made  partition  and 
reported  the  same  to  the  court,  from  the  decree  of 
the  court  confirming  which  John  P.  Leonard  and 
Frances  Leonard,  his  wife,  appeal. 

Beversed  and  Remanded. 

For  appellants  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Frank  Schlegel. 

For  respondents  there  was  a  brief  over  the  name  of 
Messrs.  Joseph  <&  Haney,  with  an  oral  argument  by  Mr. 
Bert  E.  Haney. 

Mb.  Justice  Eakin  delivered  the  opinion  of  the 
court. 

1.  No  question  is  made  as  to  the  portion  allotted  to 
the  widow,  and  we  have  only  to  do  with  the  effect  of 
the  partition  by  the  referees  among  the  four  children. 
Section  443,  L.  0.  L.,  provides : 

**In  making  the  partition,  the  referees  shall  divide 
the  property,  and  allot  the  several  portions  thereof  to 
the  respective  parties,  quality  and  quantity  relatively 
considered.  •  •  *' 

Section  444  provides :  * '  The  court  may  confirm  or  set 
aside  the  report  in  whole  or  in  part,  and  if  necessary 
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appoint  new  referees** — that  is,  the  allotment  must  be 
of  the  several  portions  to  the  respective  parties,  qual- 
ity and  quantity  relatively  considered,  and  to  each 
equal  values  according  to  their  respective  shares.  If 
not  so  done,  tjie  court  may  not  confirm  the  report,  but 
may  set  it  aside.  It  is  said  to  be  a  fundamental  rule 
in  partition  that  the  owners  in  common  shall  become 
owners  in  severalty  in  exact  proportion  in  value  to 
their  respective  interests  rather  than  with  regard  to 
the  equality  of  area;  and,  where  the  equities  require  it, 
the  parties  are  entitled  to  have  the  actual  value  ascer- 
tained: 21  Am.  &  Eng.  Ency.  Law  (2  ed.),  1164.  It 
is  held  that  it  is  not  necessary  that  the  referees  shall 
make  a  division  in  exact  equality  as  to  quantity,  but 
they  must  so  make  the  division  that  each  party  will 
receive  his  proportionate  share  in  value :  15  Ency.  PL 
&  Pr.  816;  Stannard  v.  Sperry,  56  Conn.  541  (16  Atl. 
261).  It  is  rarely  possible  to  allot  to  each  an  equal 
area  in  such  a  case;  the  ultimate  duty  of  the  viewers 
being  to  make  partition  proportionately,  quality  and 
quantity  considered,  as  nearly  equal  in  value  as  prac- 
tical, and,  if  necessary,  require  compensation  by  any 
party  receiving  an  allotment  the  value  of  which  is  in 
excess  of  his  share,  payable  to  the  party  who  is  receiv- 
ing an  allotment  less  in  value  than  his  share.  The 
interest  may  be  thus  equalized  when  it  is  impossible  so 
to  do  otherwise:  30  Cyc.  261.  The  law  contemplates 
that  each  shall  receive  the  full  value  of  his  share  as 
determined  by  the  decree  appointing  the  viewers. 

2.  In  this  case  the  referees  made  little  effort  to 
determine  values.  At  the  time  of  giving  their  evidence 
on  this  trial  they  ventured  some  opinion  as  to  values, 
but  nothing  definite.  Frakes  said  that  he  did  not  think 
he  could  make  any  fairer  distribution;  that  he  did 
his  duty  as  far  as  he  knew  how.  Their  report  filed 
with  the  court  makes  no  reference  to  value,  but  as- 
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signs  certain  acreage  to  eacli  of  the  claimants.  In  giv- 
ing their  testimony  Frakes  and  Taylor  seem  to  ac- 
quiesce in  Bonser's  valuation  as  given  in  the  trial. 
The  effort  seems  to  have  been  to  apportion  the  acre- 
age, namely,  J.  P.  Leonard  was  given  134.86  acres,  Mrs. 
Walker,  63  acres,  Mrs.  Gillihan  67  acres,  and  Andrew 
Leonard  83.4  acres.  There  were  practically  three 
classes  of  land  involved.  The  land  east  of  Willamette 
slough  about  the  lakes  is  variously  valued  by  witnesses 
from  $35  to  $90  per  acre,  some  of  it  being  put  as  low 
as  $10  to  $25  per  acre.  That  west  of  the  slough  in  the 
Jackson  donation  land  claim,  and  that  in  section  36,  is 
valued  from  $75  to  $150  per  acre ;  apparently  all  being 
classed  as  land  of  the  same  value.  The  40  acres  on 
the  hill,  in  section  33,  township  3  north,  range  2  west, 
were  estimated  at  from  $17.50  to  $25  per  acre.  The 
witnesses  differ  widely  as  to  these  values,  so  that  we 
cannot  determine  which  is  right,  nor  is  it  our  province 
to  so  decide.  Their  testimony  as  to  the  classification 
does  not  vary  so  much.  The  statute  requires  the 
referees  to  make  a  report  of  their  proceedings,  specify- 
ing therein  the  manner  of  executing  the  trust,  which 
was  not  done  in  this  case.  Taking  witness  Paquet's 
valuation  as  a  fair  standard  by  which  to  compare  the 
allotments — and  it  seems  to  be  very  impartial — ^we 
have:  Melinda  Walker,  40  acres,  in  section  32,  at  $35 
an  acre,  23  acres,  in  section  36,  at  $75,  making  a  total 
of  $3,125;  Mrs.  Gillihan,  40  acres,  in  section  32,  $35 
an  acre,  and  27  acres  in  section  36,  at  $75,  totaling 
$3,425 ;  Andrew  Leonard  22.66  acres,  in  sections  28  and 
33,  at  $15  per  acre,  38.74  acres  in  section  32,  at  $25,  and 
22  acres,  in  section  36,  at  $75,  making  a  total  of 
$2,958.40;  and  J.  P.  Leonard,  40  acres,  in  section  30, 
at  $15  per  acre,  40  acres  in  said  section,  at  $35,  14.46 
acres  in  the  Jackson  donation  land  claim  at  $75,  and  40 
acres,  in  section  33,  at  $20,  with  a  total  of  $3,884.50. 
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Thus  J.  P.  Leonard's  allotment  is  $3,000,  less  than 
twice  the  allotment  to  either  Andrew  Leonard  or  Mrs. 
Gillihan,  the  one  a  little  more  and  the  other  a  little 
less;  and  their  allotment  is  from  $1,100  to  $1,500  in 
value,  more  than  one  half  of  the  J.  P.  Leonard  allot- 
ment. This  shows  the  allotment  was  not  made  accord- 
ing to  the  interest  of  the  respective  parties,  quality 
and  quantity  relatively  considered  as  contemplated  by 
the  statute.  Plaintiffs'  estimates,  as  shown  at  pages 
7  and  8  of  their  brief,  are  not  a  fair  valuation  accord- 
ing to  the  values  given  by  the  witnesses  on  page  12  of 
the  brief.  The  west  side  land,  in  section  36,  and  the 
Jackson  tract  are  approximately  of  equal  value  per 
acre.  The  land  in  section  32  is  valued  by  nearly  all 
the  witnesses  at  from  $10  to  $25  an  acre  more  than 
the  land  in  section  30,  and  the  partition  has  apparently 
resulted  in  great  prejudice  to  J.  P.  Leonard. 

It  will  be  well  here  to  call  attention  to  the  error  in 
description  of  the  14.46  acres  in  the  Jackson  donation 
land  claim,  in  which  the  last  course  contains  an  error. 
It  should  be  40.01  chains,  instead  of  4,001  chains.  This 
occurs  in  the  complaint,  order  of  the  court,  and  the 
supplemental  report  of  the  viewers. 

Because  the  referees  in  making  the  allotment  appar- 
ently did  not  consider  the  quantity  and  quality,  so 
that  each  party,  according  to  his  respective  right  as 
determined  by  the  court,  will  receive  the  value  of  a 
share,  the  decree  will  be  reversed,  and  the  cause  re- 
manded for  further  proceedings  not  inconsistent  with 
this  opinion.  Reversed  and  Remanded. 

Mr.  Chief  Justice  McBride,  Mr.  Justice  Bean  and 
Mr.  Justice  McNary  concur. 
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Argued  January  22,  affirmed  February  10,  rehearing  denied  April  21, 

1914. 

PAULSON  V.  OREGON  SURETY  CO. 

(138  Pac.  838.) 

Judgment — Bar  to  Subsequent  Action — Matters  Included. 

1.  A  decree  of  foreclosure  of  deeds  absolute  in  form  given  as 
security  is  a  bar  to  a  subsequent  suit  by  the  defendants  to  charge  the 
plaintiffs  with  a  trust  in  the  property,  since  that  contention  could 
have  been  raised  in  the  foreclosure  suit. 

[As  to  conclusiveness  of  a  judgment  foreclosing  a  mortgage, 
see  note  in  18  Am.  St.  Bep.  790.] 

Mortgages — ^Foreclosure— Bight  of  Mortgagee  to  Purchase. 

2.  Where  land  was  conveyed  by  deed  absolute  in  form  with  a  col- 
lateral agreement  that  the  grantee  might  sell  and  apply  the  proceeds 
to  certain  obligations,  on  foreclosure  by  suit  the  grantee  could  pur- 
chase the  property. 

[As  to  deeds  absolute  in  form  with  agreements  to  reconvey,  see 
note  in  17  Am.  I>ec.  300.  As  to  deed  intended  as  mortgage  and 
the  effect  of  lapse  of  time  upon,  right  to  have  it  declared  such, 
see  note  in  Ann.  Gas.  1914B,  354.] 

Mortgages — ^Bights  of  Parties — ^Bedemptlon  of  Prior  Mortgage. 

3.  Where  plaintiff  conveyed  lands  subject  to  a  mortgage  by  deed 
absolute  in  form  intended  as  security,  the  failure  of  the  grantee  to 
redeem  the  first  mortgage,  by  reason  of  which  the  premises  were  lost 
on  foreclosure,  does  not  give  the  plaintiff  any  ground  for  complaint. 

[As  to  when  purchaser  of  mortgaged  property  becomes  liable 
for  the  debt  secured,  see  note  in  62  Am.  Dec.  141.  As  to  when 
purchaser  of  mortgaged  property  may  not  contest  validity  of 
mortgage,  see  note  in  22  Am.  Bep.  290.] 

From  Multnomah :  Robert  G.  Morrow,  Judge. 

Department  2.     Statement  by  Mb.  Justice  Bean. 

This  is  a  suit  by  A.  S.  Paulson  against  the  Oregon 
Surety  &  Casualty  Company,  a  corporation,  and  the 
Union  Guarantee  Association,  a  corporation,  to  declare 
a  trust,  and  for  an  accounting.  From  a  decree  for  de- 
fendants, plaintiff  appeals. 

About  November,  1909,  plaintiff,  a  contractor  and 
builder  of  Portland,  Oregon,  owned  three  lots  situated 
respectively  on  East  Twenty-third,  East  Sixteenth,  and 
East   Fourteenth   Streets.     There   was   a   completed 
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dwelling-house  on  the  Twenty-third  Street  lot,  one 
partially  finished  on  Fourteenth  Street,  and  the  plain- 
tiff was  about  to  commence  the  erection  of  a  residence 
on  Sixteenth  Street.  Prior  to  that  time  the  Union 
Guarantee  Association,  whose  business  it  was  to  issue 
indemnity  bonds,  had  issued  its  bond  to  one  May 
Varwig,  who  held  a  mortgage  on  the  Sixteenth  Street 
property  for  $3,500,  binding  itself  to  see  that  said 
dwelling-house  was  erected,  and  to  keep  the  same  free 
from  liens  on  account  of  the  cost  of  the  construction 
thereof;  and  had  also  issued  a  similar  bond  to  one 
Henry  Roberts,  who  held  a  mortgage  of  $3,750  on  the 
Fourteenth  Street  property.  On  or  about  the  12th  of 
November,  1909,  plaintiff  was  unable  to  proceed  fur- 
ther with  the  erection  of  the  dwelling-house  on  Six- 
teenth Street  for  lack  of  funds,  and  about  $1,200  for 
labor  and  material  had  accumulated  against  such  prop- 
erty. At  this  time  the  Union  Guarantee  Association 
entered  into  an  agreement  with  plaintiff  by  the  terms 
of  which  the  latter  agreed  to  deed  to  the  former  all  the 
said  properties,  and  the  association  promised  to  ad- 
vance the  money  necessary  to  complete  the  dwelling- 
houses  on  the  Fourteenth  and  Sixteenth  Street  proper- 
ties. It  was  understood  between  the  parties  that  the 
Union  Guarantee  Association  should  have  the  right  at 
any  time  to  sell  any  or  all  the  said  properties  and  ap- 
ply the  proceeds  thereof  in  payment  of  the  advances 
made  by  such  company  to  plaintiff,  and  pay  all  other 
debts  that  might  be  incurred  by  him  in  the  construc- 
tion of  the  buildings,  the  surplus,  if  any,  to  be  paid  to 
plaintiff;  and  the  balance  of  the  property,  if  any,  re- 
conveyed  to  him  after  his  indebtedness  had  been  paid. 
It  was  also  understood  that  plaintiff  should  have  pos- 
session of  the  properties  during  the  life  of  the  contract. 
Pursuant  to  this  agreement,  on  the  12th  day  of  Novem- 
ber, 1909,  plaintiff  executed  and  delivered  to  the  Union 


April,  1914.]     Paulson  v.  Oregon  Surety  Co.  177 

Guarantee  Association  a  deed  of  conveyance  of  all  the 
real  properties  above  mentioned.  On  the  21st  day  of 
December,  1909,  he  conveyed  to  said  company  an  80- 
acre  tract  of  land  in  Multnomah  County,  near  Burling- 
ton, on  which  there  was  a  mortgage  of  $4,000.  Prior 
to  this  time,  to  wit,  September  24,  1908,  plaintiff  ex- 
ecuted and  delivered  to  the  company  a  deed  of  con- 
veyance to  certain  lands  in  block  1,  subdivision  of 
Ains worth  tract,  for  the  purpose  of  indemnifying  said 
company  against  loss  on  account  of  the  issuance  of  its 
bond  to  certain  mortgagees  who  held  mortgages  on 
said  property,  against  loss  on  account  of  the  construc- 
tion thereon  of  two  dwelling-houses  by  plaintiff.  It 
was  agreed  between  the  parties  that  this  property 
should  stand  as  security  to  the  company  after  the 
houses  were  completed,  without  loss  to  the  latter. 
About  December,  1909,  the  defendant  Oregon  Surety 
&  Casualty  Company  was  organized  for  the  purpose 
of  taking  over  part  of  the  assets  and  obligations  of 
the  Union  Guarantee  Association,  which  executed  and 
delivered  to  the  above  company  a  quitclaim  deed  to 
all  the  properties  above  described  except  the  Twenty- 
third  Street  property,  which  had  been  sold  prior 
thereto  to  one  Chester  Deering.  The  Oregon  Surety 
&  Casualty  Company  assumed  all  the  duties  and  ob- 
ligations of  the  Union  Guarantee  Association  under 
the  agreement  with  plaintiff.  On  or  about  the  19th 
day  of  April,  1910,  the  first  installment  of  interest 
on  the  Varwig  mortgage  being  in  default,  the  surety 
company  took  an  assignment  thereof  from  Varwig, 
and  also  took  over  the  Roberts'  mortgage.  There- 
after the  surety  company  instituted  a  suit  in  the  Cir- 
cuit Court  of  the  State  of  Oregon  for  Multnomah 
County,  as  assignee,  of  said  Varwig  and  Roberts* 
mortgages  to  foreclose  the  same,  and  also  for  a  decree 
for  all  moneys  advanced  by  both  of  said  defendants 
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to  plaintiff  in  the  construction  of  the  houses,  amount- 
ing to  about  $6,000.  Thereafter  the  court  entered  a 
decree  declaring  the  plaintiff  indebted  to  the  Oregon 
Surety  &  Casualty  Company  on  account  of  said  mort- 
gages and  for  moneys  advanced  in  the  construction 
and  completion  of  the  buildings,  with  interest  and 
charges  amounting  to  $16,532.40,  and  decreed  that  said 
property  be  sold  in  satisfaction  thereof.  An  execution 
was  issued  against  all  the  real  estate  except  the  Bur- 
lington lands,  and  about  May  9, 1911,  was  sold  at  public 
auction.  The  Oregon  Surety  &  Casualty  Company 
being  the  highest  bidder,  the  property  was  sold  to  it 
for  the  sum  of  $16,838.20,  and  a  certificate  of  sale  was 
issued  therefor.  In  due  time  the  sale  was  confirmed 
by  order  of  the  court.  On  June  17,  1911,  the  Oregon 
Surety  &  Casualty  Company  instituted  an  action  in 
ejectment  against  the  plaintiff  to  obtain  the  posses- 
sion of  the  Sixteenth  Street  property.  Paulson  filed 
a  complaint  in  equity  in  the  nature  of  a  cross-bill  al- 
leging that  the  property  involved  was  held  in  trust  by 
the  defendant  companies,  claiming  a  violation  of  the 
trust  agreement,  and  asking  that  a  trust  be  declared, 
and  for  an  accounting.  He  asserted,  among  other 
things,  that  the  defendant  Oregon  Surety  &  Casualty 
Company  had  no  right  to  purchase  the  real  estate  at 
the  sale  under  the  foreclosure  proceedings.  The  de- 
fendant answered  denying  many  of  the  allegations  of 
the  complaint  and  pleading  the  decree  of  the  Circuit 
Court  in  the  foreclosure  proceedings  as  a  bar  to  this 
suit.  The  reply  admitted  the  findings  of  fact, .con- 
clusions of  law,  and  decree,  the  certificate  of  sale,  and 
order  confirming  the  same  in  the  foreclosure  suit,  as 
alleged  in  the  answer  of  the  defendant  Oregon  Surety 
&  Casualty  Company.  Affirmed. 
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For  appellant  there  was  a  brief  and  oral  arguments 
by  Mr.  Claude  Strahcm  and  Mr.  Frank  Schlegel. 

For  respondents  there  was  a  brief  over  the  name  of 
Messrs.  Wilbur,  Spencer  <&  Dibble,  with  an  oral  argu- 
ment by  Mr.  Schuyler  G.  Spencer. 

Mr.  Justice  Bean  delivered  the  opinion  of  the  court. 

1.  The  several  deeds  from  plaintiff  to  defendant 
Union  Guarantee  Association,  while  absolute  in  form, 
were  given  as  security  and  were  in  effect  mortgages. 
They  were  at  all  times  recognized  and  treated  by  both 
defendants  as  such.  Wlien  the  deeds  were  executed, 
certificates  were  issued  to  plaintiff  to  the  effect  that 
the  title  to  the  real  estate  was  held  by  the  company  to 
indemnify  it  from  all  loss  on  account  of  the  bond  is- 
sued, and  for  the  money  advanced  and  to  be  advanced. 
The  proceedings  in  the  foreclosure  suit  are  set  forth 
in  defendants'  answer.  The  conditions  upon  which 
the  money  was  advanced  to  plaintiff,  the  mortgages 
assigned  to  defendant,  the  deeds  executed  as  mort- 
gages (except  the  deed  of  the  Burlington  property), 
and  the  amount  due  plaintiff,  were  all  directly  involved 
in  that  suit,  and  were  judicially  passed  upon  and 
determined  upon  the  merits  after  proper  hearing. 

It  was  incumbent  upon  Paulson  to  set  up  in  an  an- 
swer in  the  foreclosure  suit  any  claim  that  he  might 
have  to  the  effect  that  the  agreement  in  regard  to  the 
deeds  was  in  any  manner  different  from  that  set  forth 
in  the  foreclosure  suit,  and  any  and  all  matters  relat- 
ing to  the  deeds  and  mortgages  up  to  that  time,  if 
he  desired  to  have  the  same  litigated. 

The  rule  is  well  settled  that  a  party  cannot  relitigate 
matters  which  he  might  have  interposed,  but  failed 
to  do,  in  a  former  action  between  the  same  parties  or 
their  privies  in  reference  to  the  same  subject  matter: 
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Ilovenden  v.  Knott,  12  Or.  267,  269  (7  Pac.  30) ;  Neil 
V.  Tolman,  12  Or.  289,  293,  294  (7  Pac.  103) ;  Morrill 
V.  Morrill,  20  Or.  96  (25  Pac.  362,  23  Am.  St.  Rep.  95, 
11  L.  R.  A.  155) ;  Finley  v.  Houser,  22  Or.  562  (30  Pac. 
494) ;  Hackworth  v.  Zollars,  30  Iowa,  433 ;  2  Black, 
Judgments  (2  ed.),  §  504  et  seq. 

A  judgment  is  final  and  conclusive  upon  the  parties, 
not  only  as  to  the  matter  actually  determined,  but  as 
to  every  other  matter  which  the  parties  might  have 
litigated  and  had  decided  as  incident  to  or  essentially 
connected  with  the  subject  matter  of  the  litigation, 
within  the  purview  of  the  original  action:  Jordan  v. 
Van  Epps,  85  N.  Y.  427;  Barrett  v.  Failing,  8  Or.  152. 

All  the  matters  which  the  plaintiff  seeks  to  have  ad- 
judicated which  occurred  up  to  the  time  of  the  deter- 
mination of  the  foreclosure  suit  might  have  been 
litigated  in  the  former  suit.  The  title  to  this  real 
estate  was  involved  in  the  foreclosure  suit,  and  if  the 
defendants  held  it  in  trust  for  plaintiff,*  that  defense 
should  have  been  made  by  Paulson  at  that  time.  Not 
having  made  such  defense,  he  is  estopped  from  making 
it  now.  The  trial  court  found  that  these  matters  had 
been  litigated  in  the  former  suit.  This  conclusion  dis- 
poses of  the  main  question  in  this  case. 

2.  It  is  further  contended,  however,  by  plaintiff  that 
the  defendant  Oregon  Surety  &  Casualty  Company  had 
no  right  to  purchase  the  real  estate  involved  at  the 
foreclosure  sale.  Where  a  sale  is  made  by  judicial  pro- 
cess, there  is  usually  no  restraint  upon  the  purchase 
of  the  property  by  the  mortgage  creditor.  The  sale 
in  such  case  is  made  by  the  sheriff  or  other  officer  ap- 
pointed by  the  court  or  designated  by  law,  and  the 
creditor  is  not  himself  the  seller.  The  case  is  just 
the  same  as  that  upon  the  sale  on  an  ordinary  execu- 
tion at  which  the  judgment  creditor  has  full  liberty 
to  buy:  2  Jones,  Mortgages  (6  ed.),  §§  1635,  1882. 
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It  is  plaintiff  ^s  contention  that  the  defendant  had 
the  power  to  sell  according  to  the  arrangement  relat- 
ing to  the  deeds  given  as  mortgages.  However  that 
may  be,  it  is  clear  that  the  sale  was  not  made  by  vir- 
tue of  such  authority,  but  in  a  regular  foreclosure  sale 
by  an  officer  of  the  court.  Plaintiff's  remedy  was  to 
redeem  the  property  from  the  sale. 

3.  He  also  complains  that  the  Burlington  acreage 
was  lost  through  failure  of  the  defendants  to  redeem 
the  mortgage  of  $4,000  thereon.  It  appears  from  the 
evidence  that  the  representative  of  the  defendant 
Oregon  Surety  &  Casualty  Company,  after  making  an 
investigation  as  to  the  value  of  this  property,  informed 
the  plaintiff  that  it  was  not  worth  the  amount  of  the 
first  mortgage,  and  that  the  company  would  have  noth- 
ing to  do  with  it ;  that  the  plaintiff  could  do  anything 
he  saw  fit  in  regard  to  it.  The  company  by  taking 
the  deed  of  the  Burlington  property,  which  was  in 
effect  a  second  mortgage,  did  not  assume  the  payment 
of  the  first  mortgage,  and  under  the  circumstances  dis- 
closed by  the  evidence  plaintiff  has  no  reason  to  com- 
plain. 

The  decree  of  the  lower  court  will  therefore  be  af- 
firmed. Affirmed. 

Mb.  Justice  Eakin,  Mb.  Justice  Moore  and  Mb. 
Justice  McNaby  concur. 
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Argued  February  2,   affirmed  February  17,  rehearing  denied   April 

21,  1914. 

COACH  V.  GAGE.* 

(138  Pac.  847.) 

Appeal  and  Error— Becord — Questioiui  Presented  for  Bevlew — ^Evi- 
dence. 

1.  The  only  way  to  bring  before  the  Supreme  Court  any  evidence 
offered  and  rejected  in  the  court  below  is  by  incorporating  it  in  a  bill 
of  exceptions,  either  by  a  copy  included  therein  or  by  making  it  an 
exhibit  thereto. 

Fraudulent  Oonveyances — ^Bnlk  Sales  Law — Constitatlonality. 

2.  The  bulk  sales  law  (Sections  6069-6071,  L.  O.  L.),  requiring  the 
purchaser  of  a  stock  of  goods  in  bulk  to  demand  and  receive  from  the 
seller  a  list  of  the  latter's  creditors,  to  whom  he  shall  give  notice  of 
the  transfer,  before  it  is  completed,  and  imposing  a  penalty  on  the 
seller  for  making  a  false  statement  to  the  buyer,  is  constitutional. 

[As  to  constitutionality  of  statutes,  prohibiting  sales  of  mer- 
chandise in  bulk,  see  note  in  Ann.  Cas.  1912C,  706.  As  to  what 
is  due  process  of  law,  see  note  in  24  Am.  Dec.  538;  20  Am.  St.  Rep. 
554.  As  to  equal  protection  of  laws,  see  note  in  25  Am.  St.  Bep. 
873.] 

Fraudulent  Conveyances — Bulk  Sales  Law — Oonstruction. 

3.  The  bulk  sales  law  (Sections  6069-6070,  L.  O.  L.),  is  not  to  be 
construed  as  raising  a  conclusive  presumption  of  fraud  against  the 
buyer  of  a  stock  of  goods  in  bulk  in  case  of  the  accidental  omission 
of  the  name  of  a  creditor  of  the  seller  from  the  list  furnished  him, 
since  such  a  construction  would  render  the  statute  void,  as  depriving 
the  buyer  of  his  property  without  due  process  of  law. 

[As  to  construction  of  bulk  merchandise  sales  laws,  see  note  in 
Ann.  Cas.  1913C,  1214.] 

Oonstitntlonal  Law — ConBtructlon  of  Statute— Justice  and  Beasonable- 
ness. 

4.  Where  a  statute  is  open  to  two  constructions,  one  of  which 
would  render  it  unreasonable  and  unconstitutional,  while  the  other 
would  harmonize  with  reason,  justice  and  constitutional  prescriptions, 
the  latter  will  be  adopted. 

From  Coos :  John  S.  Coke,  Judge. 

Department  2.     Statement  by  Mb.  Chief  Justice 
McBbide. 

This  is  an  action  of  replevin  by  J.  W.  Coach  against 
W.  W.  Gage,  as  sheriff  of  Coos  County,  to  recover 


*A8  to  the  constitutionality  of  bulk  sale  legislation,  see  notes  in 
2  L.  B.  A.  (N.  S.)  331  and  20  L.  B.  A.  (N.  S.)  160.  Bepobter. 
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possession  of  a  stock  of  goods  seized  by  defendant, 
as  sheriff,  upon  an  execution  against  Tawse  &  Button, 
who  had  sold  them  in  bulk  to  Tawse  &  Baxter,  who  in 
turn  sold  them  in  bulk  to  plaintiff.  The  defense  inter- 
posed is  substantially  that  Tawse  &  Baxter  did  not 
comply  with  Sections  6069,  6070,  6071,  L.  0.  L.,  com- 
monly known  as  the  bulk  sales  law,  in  that  they  failed 
to  demand  and  receive  of  their  vendor  the  verified 
list  of  the  creditors  of  Tawse  &  Button  and  failed  to 
give  notice  to  such  creditors,  as  required  by  Sections 
6070,  6071,  L.  0.  L. 

The  answer  alleges  a  like  failure  on  the  part  of 
plaintiff,  and  it  is  claimed  that  the  sale  is  void  as  to 
Wolf  &  Co.,  the  attachment  creditors  of  Tawse  & 
Button,  under  which  attachment  the  sheriff  justifies 
in  this  action.  The  evidence  for  plaintiff  having  been 
submitted,  the  court  below  directed  a  verdict  for  de- 
fendant, and  plaintiff  appeals.  Affibmed. 

For  appellant  there  was  a  brief  with  oral  arguments 
by  Mr.  F,  J.  Feeney  and  Mr.  Austin  S.  Hammond. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  John  D.  Goss. 

Opinion  by  Mb.  Chief  Justice  McBbidb. 

1.  There  is  no  bill  of  exceptions  in  this  case,  and,  in 
view  of  the  condition  of  the  record,  it  will  be  neces- 
sary to  state  what  matters  are  before  the  court  on  this 
appeal.  There  is  only  one  method  by  which  evidence 
can  be  brought  to  this  court,  and  that  is  by  a  bill  of 
exceptions  properly  certified  as  such.  As  we  said  in 
Abercrombie  v.  Heckard,  68  Or.  103  (136  Pac.  876), 
and  now  repeat : 

**  There  is  only  one  way  to  bring  before  this  court 
any  evidence  offered  and  rejected  in  the  court  below, 
and  that  is  by  incorporating  it  in  a  bill  of  exceptions, 
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either  by  a  copy  included  therein  or  by  making  it  an 
exhibit  thereto. '  * 

In  the  case  at  bar  the  oral  testimony  offered  is  certi- 
fied by  the  judge  to  be  such ;  but  the  rulings  of  the  court 
thereon  are  not  so  certified,  and  the  alleged  verified 
list  of  creditors  is  not  in  the  record,  so  that  we  cannot 
by  an  inspection  of  it  determine  whether  or  not  it 
complied  substantially  with  the  statutory  require- 
ments :  See,  also,  Nosier  v.  Coos  Bay  Nav,  Co.,  40  Or. 
305  (63  Pac.  1050,  64  Pac.  855) ;  Bridal  Veil  Lumber- 
ing  Co.  V.  Johnson,  30  Or.  205  (46  Pac.  790,  60  Am. 
St.  Eep.  818,  34  L.  R.  A.  368) ;  Farrell  v.  Oregon  Gold 
Co.,  31  Or.  463  (49  Pac.  876) ;  Miles  v.  Swanson,  47 
Or.  213  (82  Pac.  954) ;  Multfiomah  Lumber  Co.  v.  Wes- 
ton Basket  Co.,  54  Or.  22  (99  Pac.  1046,  102  Pac.  1) ; 
Sit  You  Gune  v.  Hurd,  61  Or.  182  (120  Pac.  737, 1135) ; 
National  Council  etc.  v.  McGinn,  post,  (138  Pac.  493). 

2.  This  leaves  for  the  consideration  of  this  court 
only  one  question,  namely,  the  unconstitutionality  of 
the  bulk  sales  law.  The  sections  of  the  statute  ma- 
terial to  the  consideration  of  this  cause  are  as  follows : 

*'  Sec.  6069.  It  shall  be  the  duty  of  every  person  who 
shall  bargain  for  or  purchase  any  stock  of  goods, 
wares,  or  merchandise  in  bulk,  for  cash  or  on  credit, 
to  demand  and  receive  from  the  vendor  thereof,  and 
if  the  vendor  be  a  corporation  then  from  a  managing 
officer  or  agent  thereof,  at  least  five  days  before  the 
consummation  of  such  bargain  or  purchase,  and  at 
least  five  days  before  paying  or  delivering  to  the  ven- 
dor any.  part  of  the  purchase  price  or  consideration 
therefor,  or  any  promissory  note  or  other  evidence  of 
indebtedness  therefor,  a  written  statement  under  oath 
containing  the  names  and  addresses  of  all  the  creditors 
of  said  vendor,  together  with  the  amount  of  indebted- 
ness due  or  owing,  or  to  become  due  or  owing,  by  said 
vendor  to  each  of  such  creditors,  and  if  there  be  no 
such  creditors,  a  written  statement  under  oath  to  that 
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effect ;  and  it  shall  be  the  duty  of  such  vendor  to  furnish 
such  statement  at  least  five  days  before  any  sale  or 
transfer  by  him  of  any  stock  of  goods,  wares,  or  mer- 
chandise in  bulk. 

**Sec.  6070.  After  having  received  from  the  vendor 
the  written  statement  under  oath  mentioned  in  Section 
6069  the  vendee  shall,  at  least  five  days  before  the 
consummation  of  such  bargain  or  purchase,  and  at 
least  five  days  before  paying  or  delivering  to  the  ven- 
dor any  part  of  the  purchase  price  or  consideration 
therefor,  or  any  promissory  note  or  other  evidence  of 
indebtedness  for  the  same,  in  good  faith  notify  or  cause 
to  be  notified,  personally  or  by  wire  or  by  registered 
letter,  each  of  the  creditors  of  the  vendor  named  in 
said  statement,  of  the  proposed  purchase  by  him  of 
such  stock  of  goods,  wares,  or  merchandise ;  and  when- 
ever any  person  shall  purchase  any  stock  of  goods, 
wares,  or  merchandise  in  bulk,  or  shall  pay  the  pur- 
chase price  or  any  part  thereof,  or  execute  or  deliver 
to  the  vendor  thereof  or  to  his  order,  or  to  any  person 
for  his  use,  any  promissory  note  or  other  evidence 
of  indebtedness  for  said  stock,  or  any  part  thereof, 
without  having  first  demanded  and  received  from  his 
vendor  the  statement  under  oath  as  provided  in  Sec- 
tion 6069,  and  without  having  also  notified  or  caused 
to  be  notified  all  of  the  creditors  of  the  vendor  named 
in  such  statement,  as  in  this  section  prescribed,  such 
purchase,  sale,  or  transfer  shall,  as  to  any  and  all 
creditors  of  the  vendor,  be  conclusively  presumed 
fraudulent  and  void. 

**Sec.  6071.  Any  vendor  of  a  stock  of  goods,  wares, 
or  merchandise  in  bulk,  who  shall  knowingly  or  will- 
fully make  or  deliver,  or  cause  to  be  made  or  delivered, 
any  false  statement,  or  any  statement  of  which  any 
material  portion  is  false,  or  shall  fail  to  include  the 
names  of  all  of  his  creditors  in  any  such  statement  as 
iH  required  in  Section  6069,  shall  be  deemed  guilty 
of  perjury,  and  upon  conviction  thereof  shall  be 
punished  accordingly." 

Much  difference  of  opinion  formerly  existed  in  dif- 
ferent jurisdictions  as  to  the  constitutionality  of  stat- 
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utes  of  this  character.  In  some  jurisdictions  it  has 
been  held  that  similar  statutes  are  such  an  unreason- 
able exercise  of  the  police  power  that  they  are  ob- 
noxious to  the  provisions  of  our  federal  and  state 
Constitutions,  which  provide  that  no  citizen  or  class 
of  citizens  shall  be  deprived  of  property  ' '  without  due 
process  of  law,"  or  be  '* denied  the  equal  protection 
of  the  laws."  Perhaps  the  opinion  most  ably  stating 
this  view  is  Wright  v.  Hart,  182  N.  Y.  330  (75  N.  E. 
404,  3  Ann.  Cas.  263,  2  L.  R.  A.  (N.  S.)  338),  wherein 
all  the  arguments  that  can  be  advanced  against  the 
constitutionality  of  such  statutes  are  set  forth  with 
great  ability  and  force ;  but  in  our  view  the  dissenting 
opinions  of  Justice  Vann  and  Chief  Justice  Cullbn 
are  more  fully  in  accord  with  sound  principles  of  con- 
stitutional construction,  as  well  as  with  public  policy. 
The  general  trend  of  the  latter  decisions  is  toward 
sustaining  the  constitutionality  of  such  statutes :  Can- 
trell  V.  Ring,  125  Tenn.  472  (145  S.  W.  166) ;  Jaques 
(&  Tinsley  Co.  v.  Carstarphen  Warehouse  Co.,  131  Ga. 
1  (62  S.  E.  82) ;  John  P.  Squire  Co.  v.  Tellier,  185  Mass. 
18  (69  N.  E.  312,  102  Am.  St.  Eep.  322);  Neas  v. 
Borches,  109  Tenn.  398  (71  S.  W.  50,  97  Am.  St.  Rep. 
851) ;  McDaniels  v.  Connelly  Shoe  Co.,  30  Wash.  549 
(71  Pac.  37,  94  Am.  St.  Rep.  889,  60  L.  R.  A.  947); 
Walp  V.  Mooar,  76  Conn.  515  (57  Atl.  277) ;  Mussel- 
man  Grocer  Co.  v.  Kidd,  Dater  <&  Price  Co.,  151  Mich. 
478  (115  N.  W.  409) ;  Hirth-Krause  Co.  v.  Cohen,  179 
Ind.  1  (97  N.  E.  1).  Many  other  cases  might  be  cited; 
but  those  already  adduced  seem  to  cover  every  phase  of 
the  question  at  bar.  We  hold  the  statute  constitu- 
tional, and  here  this  opinion  might,  perhaps,  properly 
end;  but,  as  some  of  the  questions  discussed  in  the 
brief  undoubtedly  arose  on  the  trial,  and  must  arise 
again  in  other  trials,  we  deem  it  not  improper  to  ad- 
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vert  to  them  so  far  as  they  bear  upon  the  constitu- 
tionality of  the  act  in  question. 

3.  It  is  well-established  law  that  the  legislature  can- 
not arbitrarily  declare  fraudulent  an  act  innocent  in 
itself,  and  having  no  tendency  to  promote  fraud,  and 
by  such  a  rule  forfeit  the  right  of  a  citizen  to  his  prop- 
erty:  State  V.  Julow,  129  Mo.  163  (31  S.  W.  781,  50  Am. 
St.  Eep.  443,  29  L.  R.  A.  257) ;  People  v.  Biesecker,  169 
N.  Y.  53  (61  N.  E.  990,  88  Am.  St.  Eep.  534,  57  L.  E.  A. 
178) ;  Lochner  v.  New  York,  198  U.  S.  45  (49  L.  Ed. 
937,  25  Sup.  Ct.  Rep.  539,  3  Ann.  Cas.  1133) ;  Common- 
wealth V.  Perry,  155  Mass.  117  (28  N.  E.  1126,  31  Am. 
St.  Eep.  533,  14  L.  E.  A.  325) ;  and  many  other  cases. 

4.  If  the  act  now  in  question,  therefore,  is  to  be 
construed  necessarily  to  imply  that,  in  a  case  where 
an  intending  purchaser  has  in  good  faith  demanded  of 
his  prospective  vendor  the  list  of  his  creditors,  re- 
quired by  Section  6069,  L.  0.  L.,  and  has  received  a 
verified  list  purporting  to  be  complete,  but  from  which 
the  name  of  a  creditor  has  been  fraudulently  or  ac- 
cidentally omitted,  and  shall  on  account  of  such  omis- 
sion, he  not  being  in  fault,  be  conclusively  or  otherwise 
presumed  to  be  a  fraudulent  vendee,  we  should  unhesi- 
tatingly declare  the  statute  void,  because  it  would 
deprive  him  of  his  property  without  due  process  of 
law;  but  such  is  not  our  construction  of  this  statute. 
Section  6069  requires  the  purchaser  to  demand  and  re- 
ceive '*a  written  statement  under  oath  containing  the 
names  and  addresses  of  all  of  the  creditors  of  the 
vendor.*'  Section  6070  requires  the  purchaser,  after 
having  received  the  written  statement,  to  give  notice 
in  good  faith,  personally,  by  wire,  or  by  registered 
letter,  to  each  of  the  creditors  of  the  vendor  named  in 
such  statement  of  the  intended  purchase,  and  further 
provides  that,  if  he  purchases  without  having  notified 
all  of  the  creditors  named  in  such  statement,  such  pur- 
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chase  shall  as  to  any  and  all  creditors  be  conclusively 
presumed  to  be  void.  The  succeeding  section  provides 
that  a  vendor  delivering  a  false  statement,  or  one 
which  fails  to  include  all  his  creditors,  shall  be  guilty 
of  perjury.  Now  the  purchase  of  a  stock  of  goods  in 
bulk  is  in  itself  an  innocent  act;  but,  for  the  reason 
that  persons  carrying  on  the  business  of  dealing  in 
merchandise  more  frequently  than  otherwise  purchase 
a  part  of  their  stock  on  credit  and  often  from  dealers 
residing  at  a  distance,  and  because  it  has  become  a  mat- 
ter of  common  knowledge  that  transfers  of  stocks  of 
goods  in  bulk  with  intent  to  defraud  creditors  are  a 
frequent  form  of  swindling,  the  legislatures  of  a 
majority  of  the  states,  in  the  exercise  of  their  police 
powers,  have  enacted  laws  to  safeguard  such  transfers, 
and  so  far  as  possible  to  minimize  fraudulent  sales. 
The  act  in  question,  in  our  judgment,  imposes  upon 
the  purchaser  (1)  the  duty  to  demand  a  written  state- 
ment, under  oath,  of  the  vendor  of  the  names  and  ad- 
dresses of  his  creditors,  and  (2)  upon  the  receipt  of 
such  list  to  notify  the  persons  named  therein  of  the 
proposed  purchase.  For  an  intentional  breach  of 
either  of  these  duties,  it  was  entirely  competent  for 
the  legislature,  by  way  of  penalty  for  such  breach, 
and  to  secure  the  faithful  performance  of  such  duty, 
to  declare  that  their  nonperformance  should  constitute 
conclusive  evidence  of  fraud,  and  render  the  sale  void 
as  to  creditors ;  but  it  is  not  in  the  power  of  the  legis- 
lature to  make  a  breach  of  duty  by  the  vendor  evidence 
of  fraud  in  the  vendee.  To  hold  the  law  means  that 
an  omission  of  the  name  of  a  creditor  by  the  vendor 
without  the  knowledge  of  the  vendee  renders  the  trans- 
action void  as  to  him  would  be  to  hold  that  it  was  the  in- 
tent of  the  legislature  to  ordain  that  a  fraud  committed 
by  the  vendor  upon  the  vendee  by  falsifying  the  list 
of  creditors  should  be  conclusively  presumed  to  be 
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the  fraud  of  the  person  so  defrauded  and  deceived. 
Such  a  construction  would  be  so  contrary  to  every 
principle  of  law  and  good  morals  that  it  is  inconceiv- 
able that  the  legislature  intended  it,  and  would  be 
such  an  arbitrary  and  unreasonable  exercise  of  the 
police  power  as  to  amount  to  a  taking  of  the  vendee's 
property  without  due  process  of  law.  It  is  a  rule  of 
interpretation  that,  where  a  statute  is  open  to  two 
constructions,  one  of  which  will  render  it  unreasonable 
and  unconstitutional,  while  the  other  will  harmonize 
with  reason,  justice  and  constitutional  prescriptions, 
the  latter  construction  will  be  adopted :  Lewis '  Suther- 
land, Statutory  Construction  (2  ed.),  §  83.  Our  view 
is  sustained  by  the  fact  that  the  act  denounces  a 
criminal  penalty  against  a  vendor  who  omits  the  name 
of  a  creditor  from  the  list  required  to  be  furnished. 
Here,  then,  is  a  just  and  reasonable  statute.  If  the 
vendee  fails  in  the  duty  of  demanding  and  receiving 
a  list,  or  in  giving  notice  to  the  creditors  named 
therein,  he  loses  the  goods  purchased;  if  the  vendor 
furnishes  a  false  list,  he  goes  to  prison,  but  the  vendee, 
acting  in  good  faith,  and  with  reasonable  diligence,  is 
not  to  be  mulcted  because  he  has  been  deceived. 

It  is  possible  that  the  court  below  may  have  wrongly 
interpreted  the  statute;  but,  while  a  court  should  at 
all  stages  disregard  mere  technical  defects,  it  cannot 
disregard  the  plain  provisions  of  the  statute  which  re- 
quire the  evidence  and  rulings  of  the  court  thereon 
to  be  brought  here  by  a  properly  authenticated  bill 
of  exceptions. 

The  judgment  is  affirmed.  Affirmed. 

Mb.  Justice  Bean,  Mb.  Justice  Eakin  and  Mb. 
Justice  McNaby  concur. 
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BEAN  V.  EYEE. 

(139  Pac.   727.) 

Contracts — Construction — Joint  Liability. 

Where  defendant,  a  corporate  stockholder,  in  consideration  of  the 
transfer  to  him  of  all  the  corporate  property  and  the  promise  of 
the  other  three  stockholders  to  pay  to  him  the  difference  between  the 
value  of  the  property  and  the  outstanding  claims  against  the  corpora- 
tion, agreed  to  release  his  own  claims  and  to  pay  all  other  claims  in 
full,  and  one  of  the  stockholders  paid  defendant  his  share,  but  the 
defendant  secured  a  reduction  in  the  claims  of  the  creditors,  the 
stockholder  who  paid  defendant  cannot  recover  the  proportionate 
amount  overpaid;  the  promise  of  the  three  stockholders  to  defendant 
being  a  joint  obligation. 

[As  to  the  mutual  rights  and  liabilities  of  parties  to  joint  ad- 
ventures, see  note  in  Ann.  Cas.  1912C,  202.] 

From  Marion :  William  Galloway,  Judge. 

This  is  a  suit  by  F.  D.  Bean  against  G.  W.  Eyre  for 
an  accounting.  There  was  a  decree  in  favor  of  de- 
fendant, and  plaintiff  appeals.  The  facts  are  fully 
stated  in  the  opinion  of  the  court.  Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Walter  G.  Winslow. 

For  respondent  there  was  a  brief  over  the  names 
of  Messrs.  Carson  <&  Brown  and  Mr.  Grant  Gorhy, 
with  oral  arguments  by  Mr.  John  A.  Garson  and  Mr. 
Gorhy. 

Department  1.  Mb.  Justice  Moore  delivered  the 
opinion  of  the  court. 

This  is  an  appeal  by  the  plaintiff,  F.  D.  Bean,  from 
a  decree  dismissing  a  suit  instituted  for  an  accounting 
and  to  declare  a  trust.  The  evidence  shows  that  the 
defendant,  G.  W.  Eyre,  about  July  15,  1910,  sold  and 
assigned  a  stock  of  boots,  findings  and  furnishings  and 
store  furniture  and  fixtures  at  Salem,  Oregon,  to  Bean, 
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C.  E.  Einehart,  Jr.,  and  H.  C.  Pugh,  for  $9,000  evi- 
denced by  their  several  promissory  notes,  each  for  one 
third  of  that  sum,  of  which  $750  matured  on  each  note 
in  one  year  and  a  like  amount  being  payable  on  each 
annually  thereafter,  with  interest  from  date  at  the 
rate  of  6  per  cent  per  year,  payable  semi-annually. 
The  purchasers  on  the  following  day  incorporated 
*^The  Boot  Shop,"  with  a  capital  stock  of  $10,000, 
divided  into  100  shares  of  $100  each.  They  on  July 
25,  1910,  entered  into  a  written  agreement  with  Eyre, 
whereby  it  was  stipulated  that,  since  such  sale  was 
made  wholly  upon  credit,  he  should  be  given  one  share 
of  the  capital  stock  of  the  corporation,  elected  a  mem- 
ber of  the  board  of  directors  and  vice-president;  that 
until  such  notes  were  paid  he  should  be  fully  informed 
as  to  the  control  and  management  of  the  corporate 
business;  that  no  purchases  of  goods  should  be  made 
without  conferring  with  all  the  officers  of  the  corpora- 
tion; and  that  during  any  month  its  indebtedness 
should  not  exceed  $2,500.  At  the  same  time  and  pur- 
suant to  their  respective  subscriptions  therefor,  cer- 
tificates for  33  shares  each  of  the  capital  stock  were 
issued  to  Bean,  Einehart  and  Pugh,  and  for  one  share 
to  Eyre,  in  consideration  whereof  the  purchasers  of 
the  goods  executed  to  the  corporation  a  bill  of  sale 
thereof  and  also  assigned  to  Eyre  their  certificates  of 
stock  as  collateral  security  for  the  payment  of  such 
notes.  Each  of  the  stockholders  was  elected  a  mem- 
ber of  the  board  of  directors,  Einehart  being  chosen 
president.  Eyre,  vice-president.  Bean,  secretary,  and 
Pugh,  treasurer,  and  it  was  then  resolved  that  since 
each  of  these  officers,  except  Eyre,  was  required  to  de- 
vote his  entire  time  to  the  business  of  the  corporation, 
he  should  receive  a  salary  of  $20  a  week,  payable  on 
each  Saturday. 
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Without  the  consent  or  knowledge  of  his  associates, 
and  in  violation  of  the  express  terms  of  their  written 
agreement,  Rinehart  in  the  fall  of  1910,  ordered  from 
manufacturers  for  the  spring  trade,  boots,  shoes,  etc., 
the  value  of  which  amounted  to  more  than  $6,000.  As 
bills  therefor  were  received,  the  corporation  not  hav- 
ing obtained  from  the  sale  of  its  goods  sufficient  money 
with  which  to  liquidate  these  demands  began  about 
January  1,  1911,  to  make  partial  payments  on  account 
thereof.  During  the  succeeding  month  and  with  the 
defendant's  consent,  Rinehart  assigned  all  his  interest 
in  the  corporation  to  his  brother,  A.  J.  Rinehart,  who 
executed  to  Eyre  a  promissory  note  for  $3,000,  in  lieu 
of  that  given  by  C.  E.  Rinehart,  Jr. 

In  the  spring  of  1911  the  corporation  was  unable  to 
pay  for  goods  which  had  been  delivered,  whereupon  the 
defendant  indorsed  three  notes  of  $1,000  each,  and 
money  was  thereby  obtained  from  a  bank  and  applied 
on  the  accounts.  In  August  of  that  year,  in  order 
to  meet  the  payment  of  pressing  demands  for  goods 
received  by  the  corporation,  the  defendant  agreed  with 
its  other  officers  that  a  sale  of  boots  and  shoes  might 
be  conducted  at  greatly  reduced  rates.  As  a  condi- 
tion precedent  to  such  assent,  the  defendant's  son, 
G.  E.  Eyre  who  by  the  witness  is  called  Earl  and  who 
will  be  hereinafter  so  designated,  entered  the  store 
August  26,  1911,  as  cashier  and  representative  of  his 
father.  A  few  days  after  Earl  began  the  performance 
of  his  duties,  and  the  second  day  after  the  sale  com- 
menced, suspecting  that  goods  were  surreptitiously 
being  taken  from  the  store,  he  placed  padlocks  upon 
the  doors,  retaining  the  keys,  and  forbade  the  post- 
man from  delivering  mail,  addressed  to  the  corpora- 
tion, to  any  person  but  himself.  He  also  canceled 
orders  for  goods  that  had  not  been  shipped.  At  his 
request  an  inventory  of  the  stock  in  the  store  was 
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taken  by  persons  appointed  by  him  for  that  purpose. 
The  plaintiff  and  others  at  the  same  time  also  made 
out  a  list  of  the  creditors  of  the  corporation  and  the 
sum  of  money  due  each  respectively,  including  therein 
'  the  $9,000  evidenced  by  the  promissory  notes  given 
to  the  defendant  and  the  $3,000  for  the  payment  of 
which  he  had  indorsed  at  the  bank,  whereupon  it  was 
discovered  that  the  indebtedness  thus  represented  ex- 
ceeded the  assets  by  $2,553.  In  order  to  effect  an  ad- 
justment of  such  deficiency,  a  meeting  was  held  Sep- 
tember 21,  1911,  at  which  were  present  Bean,  Pugh, 
A.  J.  Einehart,  Earl  Eyre,  G.  W.  Eyre,  and  J.  A.  Car- 
son, attorney  for  the  latter,  and  it  was  stipulated  that 
the  defendant  would  accept  the  remaining  stock  of 
goods,  settle  with  the  creditors  of  the  corporation,  pay 
the  bank  the  $3,000  for  which  he  was  liable,  surrender 
to  the  makers  their  several  promissory  notes,  amount- 
ing to  $9,000,  and  cancel  the  shares  of  stock  held  as 
collateral  security,  and  in  consideration  thereof  Bean, 
Pugh  and  A.  J.  Einehart,  Jr.,  engaged  to  pay  the 

The  defendant  on  October  5,  1911,  mailed  circular 
letters  to  creditors  of  the  corporation  notifying  them 
that,  having  been  obliged  to  take  charge  of  its  store 
in  order  to  adjust  an  indebtedness  to  him  of  more 
that  $12,000,  he  suggested  that  it  would  be  advisable 
to  effect  some  settlement  of  their  demands  and  stated 
that  in  his  opinion  60  per  cent  of  the  invoice  price 
of  the  goods  could  be  obtained  for  them.  In  another 
letter  written  10  days  later,  he  informed  the  creditors 
that  he  had  not  then  decided  whether  it  would  be 
better  to  compromise  with  them  or  institute  proceed- 
ings in  bankruptcy.  Pursuant  to  the  agreement  of 
September  21,  1911,  the  plaintiff  in  discharging  a  part 
of  the  deficiency  of  $2,553,  received  a  credit  of  $534.10 
on  account  of  salary  due  him,  and  on  October  3,  1912, 
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he  also  paid  $316.90  as  the  remainder  of  one  third  of 
the  sum  stated,  whereupon  he  ceased  working  for  the 
corporation,  and  his  promissory  note  of  $3,000,  on 
which  he  had  paid  only  $90  as  interest,  was  returned 
to  him.  Rinehart  quit  the  service  of  the  corporation 
September  23,  1912,  having  overdrawn  his  salary 
$63.83.  Pugh  continued  in  the  employment  of  the 
Boot  Shop  until  January  20, 1912,  when  there  was  due 
him  for  wages  $101.65,  which  sum  should  be  credited 
on  the  deficiency.  The  promissory  notes  of  $3,000, 
severally  given  by  Rinehart  and  Pugh,  were  surren- 
dered to  them  and  their  certificates  of  stock  and  that 
of  Bean  were  canceled,  and  new  certificates  were  is- 
sued to  others  in  lieu  thereof.  Another  board  of  di- 
rectors was  chosen,  and  new  officers  were  elected, 
whereupon  the  corporation  continued  doing  business 
after  September  21,  1911,  as  before;  the  defendant 
buying  on  his  own  credit  additions  to  the  stock  as 
needed  and,  from  the  proceeds  obtained  from  a  sale  of 
goods,  indebtedness  was  liquidated.  An  inventory  was 
taken  January  1,  1912,  and  the  value  of  the  stock  was 
found  to  be  $9,838.05,  The  corporation  on  February 
26,  1912,  being  indebted  to  the  defendant  in  the  sum 
of  $13,160.64,  undertook  to  secure  that  amount  by  giv- 
ing him  a  chattel  mortgage  of  all  its  property.  From 
January  1,  1912,  to  March  18th  of  that  year,  goods 
were  sold,  the  cost  prices  of  which  were  $1,274.22, 
thereby  reducing  the  invoice  to  $8,563.83.  In  the 
meantime,  however,  new  goods  had  been  purchased  by 
the  defendant  of  the  value  of  $4,611.18,  thus  showing 
the  assets  to  have  been  the  sum  of  $13,175.01.  The 
corporation  on  March  20,  1912,  sold  all  of  its  property 
for  $7,642.65,  thereby  receiving  58  per  cent  of  the  in- 
voice value  of  the  goods.  The  defendant's  chattel 
mortgage  was  also  canceled,  and  on  March  28, 1912,  by 
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a  unanimous  vote  of  all  of  the  stockholders  the  corpo- 
ration was  dissolved. 

Papers  constituting  a  summary  of  an  invoice  of  the 
stock  of  goods  made  at  the  request  of  Earl  Eyre  and 
a  statement  of  the  indebtedness  of  the  corporation  and 
of  its  stockholders  on  account  of  their  purchases  from 
the  defendant  and  of  his  accommodation  indorsements, 
as  prepared  by  Bean  and  his  associates  and  forming 
the  basis  of  the  settlement  of  September  21,  1911, 
were  received  in  evidence  and  have  been  brought  up 
with  the  transcript.  The  total  indebtedness  as  thus 
exhibited  was  $20,917.06,  while  the  entire  assets  were 
valued  at  only  $18,471.45,  thereby  leaving  a  deficiency 
of  $2,499.61.  This  shortage  was  evidently  increased 
when  the  agreement  to  pay  was  effected,  for  it  will 
be  remembered  that  the  defendant  received  from  Bean 
$851  as  a  third  of  the  excess  of  indebtedness,  thereby 
making  such  overplus  $2,559,  instead  of  $2,499.61  as 
reported. 

J.  D.  Iddings,  who  was  employed  after  September 
21,  1911,  as  bookkeeper  by  the  corporation,  testified 
that  its  indebtedness  at  the  time  of  the  settlement  ex- 
ceeded the  sum  set  forth  in  the  statements  referred 
to  in  several  particulars,  the  most  important  of  which 
was  in  the  demand  of  Johnston  &  Murphy,  which  was 
given  as  $409.40  when  it  should  have  been  $864.90. 

The  defendant  from  the  money  derived  from  the 
sale  of  the  goods  paid  the  bank  $3,000  for  which  he 
was  liable  as  an  indorser  and  also  settled  with  all  the 
creditors  of  the  corporation,  but  in  doing  so  he  did  not 
in  each  case  pay  them  the  full  amount  of  their  demands. 
From  an  examination  of  the  books  of  the  corporation 
which  were  received  in  evidence  it  appears  that  in 
the  settlement  of  claims  against  it,  amounting  to 
$5,758.11,  the  defendant  secured  a  discount  of  $1,434.53 
or  a  reduction  of  nearly  25  per  cent.    After  the  entire 
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corporate  indebtedness  had  been  discharged  by  the  de- 
fendant, there  remained  $934.33  to  be  applied  on  the 
original  price  of  $9,000  on  account  of  the  stock  of 
goods  sold  to  Bean,  Pugh  and  Rinehart,  whereby  he 
sustained  a  loss  of  $8,065.67. 

The  plaintiff  testified  that  he  was  informed  by  the 
defendant  when  Earl  Eyre  took  charge  of  the  store 
that  his  son  was  authorized  to  represent  him  in  all 
matters  pertaining  to  the  business ;  that  at  the  meeting 
held  September  21,  1911,  when  it  was  proposed  that 
the  defendant  would  take  the  property  of  the  corpora- 
tion, pay  its  debts,  and  surrender  to  the  makers  their 
several  promissory  notes  of  $3,000  each,  Earl  stipu- 
lated that  his  father  would  liquidate  each  creditor's 
claim  by  paying  100  cents  on  the  dollar  thereof.  Bean 
is  corroborated  in  the  particulars  indicated  by  the 
testimony  of  Pugh  and  Rinehart  and  is  not  contra- 
dicted by  Earl  Eyre,  who  gave  no  testimony  on  this 
branch  of  the  case. 

J.  A.  Carson,  referring  to  the  meeting  of  the  stock- 
holders held  September  21,  1911,  testified  in  effect 
that  he  then  and  there  stated  to  them  that  the  demands 
of  the  creditors  of  the  corporation  would  have  to  be 
adjusted,  and  suggested  that  the  defendant  could  pos- 
sibly secure  a  more  advantageous  settlement  of  such 
claims  than  the  other  stockholders,  ''meaning  less  than 
100  cents  on  the  dollar. ' ' 

The  defendant,  though  present  at  the  meeting  when 
the  settlement  was  effected,  did  not  himself  make  any 
promises  to  pay  the  creditors  of  the  corporation  in 
full.  He  testified  that  he  liquidated  many  bills  for 
goods  taking  as  evidence  of  the  adjustment  receipts 
which  he  could  not  produce,  and  that  after  settling 
with  all  the  creditors  he  did  not  have  a  cent  to  apply 
on  his  claim  of  $9,000. 
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The  plaintiff's  claim  to  equitable  relief  is  based  on 
the  assent  of  Earl  Eyre  made  in  the  presence  of  his 
father  at  the  meeting  held  September  21,  1911,  to  pay 
all  the  creditors'  demands  against  the  corporation  in 
full.  The  writer  believes  that  Bean  gave  $851,  or  one 
third  of  the  assumed  indebtedness  of  the  corporation, 
relying  upon  such  promise,  and,  since  an  average  dis- 
count of  25  per  cent  was  secured  by  the  defendant  in 
settling  with  the  creditors  of  the  corporation,  there 
should  be  returned  to  the  plaintiff  one  fourth  of  the 
sum  so  paid  by  him,  or  $212.75.  My  associates,  how- 
ever, are  of  the  opinion  that  the  agreement  of  Bean, 
Pugh  and  Rinehart  to  pay  the  excess  of  the  indebted- 
ness of  the  corporation  was  a  joint  and  not  a  several 
obligation  on  their  part,  and,  as  Pugh  and  Rinehart 
have  not  complied  therewith,  the  plaintiff  is  without 
remedy  as  against  the  defendant. 

Complaint  is  made  by  plaintiff's  counsel  of  the  let- 
ters written  by  the  defendant  to  the  creditors,  as 
hereinbefore  referred  to,  wherein  he  stated  that  the 
corporation  was  indebted  to  him  in  the  sum  of  more 
than  $12,000  when  such  demand  was  evidenced  by  the 
obligations  of  the  stockholders.  The  testimony  shows 
that  the  defendant  is  a  farmer  and  evidently  not  versed 
in  the  technicalities  of  the  law,  for,  if  he  had  possessed 
more  knowledge  of  that  branch  of  learning  and  exer- 
cised less  faith  in  the  ability  of  the  stockholders  to 
meet  the  payment  of  their  obligations,  more  care  would 
probably  have  been  practiced  in  the  original  dealings 
with  them. 

Equity  looks  through  the  transactions  and  deter- 
mines their  force  and  effect  from  the  intention  of  the 
parties,  and,  when  their  dealings  are  viewed  in  that 
light,  the  defendant  was  substantially  a  creditor  of  the 
corporation  whose  claims,  however,  were  subordinate 
to  the  demands  of  the  general  creditors. 
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The  several  promissory  notes  of  $3,000  each  were 
returned  to  the  makers,  and,  if  no  agreement  had  been 
effected  as  to  the  payment  of  the  indebtedness  of  the 
corporation,  it  is  quite  probable  that  judgments  could 
have  been  secured  thereon,  or  on  the  original  subscrip- 
tions for  the  corporate  stock. 

Thus  attempting  to  express  the  views  of  my  asso- 
ciates, the  decree  is  affirmed.  Affirmed. 

Mr.  Chief  Justice  McBride,  Mb.  Justice  Burnett 
and  Me.  Justice  Bamsey  concur. 


Argued  March  11,  affirmed  March  24,  rehearing  denied  April  21,  1914. 

TUEK  V.  BOTSFOED.* 

(139  Pac.  925.) 

Fraud — ^Variance — ^Materiality. 

1.  Under  Section  97,  L.  O.  L.,  providing  that  no  variance  shall  be 
deemed  material  unless  it  have  actually  misled  the  adverse  party,  and 
that  a  party  has  been  so  misled  must  be  proved  to  the  satisfaction  of 
the  court,  a  finding  that  representations  were  made  in  reckless  disre- 
gard of  whether  they  were  true  or  false  is  not  a  material  variance 
from  an  allegation  that  defendant  has  positive  knowledge  of  their 
falsity,  especially  where  the  defendant  did  not  avail  himself  of  the 
provisions  of  the  latter  part  of  the  section  referred  to. 

Fraud — ^Elements — ^Matters  of  Opinion  or  Fact. 

2.  Statements  by  defendant  as  to  the  conditions  plaintiffs  would 
find  at  the  place  where  they  were  employed  to  manufacture  railroad 
ties  will  not  be  regarded  as  mere  matters  of  opinion,  where  the  de- 
fendant had  full  knowledge  of  the  conditions,  of  which  plaintiffs  were 
entirely  ignorant. 

[As  to  action  to  recover  for  false  representations,  see  note  in 
18  Am.  St.  Rep.  555.  See,  also,  note  in  20  Am.  Dec.  626;  88  Am. 
Dec.  442.] 

Fraud — ^Waiver — Elements. 

3.  Plaintiffs,  employed  to  manufacture  railroad  ties  at  a  certain 
place,  did  not  waive  their  cause  of  action  against  the  employer  for 
misrepresentations  as  to  the  conditions  where  they  were  to  work  by 
accepting  employment  from  an  independent  contractor  at  that  point; 
the  deduction  of  their  earnings  in  that  service  from  the  amount  of 


*0n  the  question  whether  expression  of  opinion  constitutes  fraud, 
Bee  note  in  35  L.  B.  A.  417.  Reporter. 
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their  claim  being  referable  merely  to  tbe  duty  of  plaintiffs  to  mini- 
mize damages  as  much  as  possible. 

[As  to  what  is  contract  for  personal  services  within  the  rule 
that  damages  for  breach  may  be  mitigated  by  earnings  of  em- 
ployee in  other  employment,  see  note  in  Ann.  Cas.  1914A,  810.] 

From  Multnomali :  Henby  E.  ]tf cGinn,  Judge. 

Department  2.    Statement  by  Mr.  Justice  Burnett. 

Complaining  as  partners,  tlie  plaintiffs,  John  Turk, 
T.  J.  Hopkins,  James  McGlothlin  and  James  W.  Turk, 
allege  that  the  defendant,  F.  L.  Botsford,  representing 
himself  to  be  the  agent  of  a  certain  corporation,  em- 
ployed them  to  go  from  Portland  to  Coos  County,  there 
to  manufacture  railroad  ties  from  timber  located  in 
that  county.  The  essence  of  their  grievance  is  con- 
tained in  these  allegations : 

*  *  That  in  order  to  induce  said  plaintiffs  to  enter  upon 
and  undertake  such  employment,  and  in  order  to  in- 
duce them  to  go  from  Portland,  Oregon,  to  or  near 
Bandon,  Oregon,  and  cut,  hew,  and  split  such  ties, 
the  said  defendant  represented  and  stated  to  the  plain- 
tiffs as  follows:  That  they  [the  said  plaintiffs]  would 
be  immediately  employed  in  tie  camps  near  Bandon, 
Oregon,  hewing,  cutting,  splitting,  and  sawing  timber 
into  ties;  that  the  ties  which  they  would  make  would 
be  from  standing  green  timber;  that  they  [the  said 
plaintiffs]  would  each  be  able  to  earn  from  $4  to  $6 
a  day  at  such  employment;  that  the  siaid  plaintiffs 
would  be  employed,  if  they  desired,  until  June  or  July, 
1913;  that  their  working  conditions  would  be  first- 
class  ;  that  each  and  all  of  said  statements  and  repre- 
sentations were  and  are  false  and  wholly  untrue,  and, 
at  the  time  of  making  same,  defendant  knew  them  to 
be  untrue,  but  plaintiffs,  and  each  of  them,  believed 
them  to  be  true,  and  by  making  the  said  statements 
and  representations  defendant  intended  to  deceive 
and  did  deceive  the  plaintiffs,  to  their  damage  as 
hereinafter  set  forth. ' ' 

In  substance  they  further  averred  that,  induced  by 
the  representations  of  the  defendant,  they  went  from 
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Portland  to  Coos  County,  and  worked  diligently  at 
the  manufacture  of  ties  for  one  week;  that  they  were 
not  permitted  to  use  standing  trees  but  were  com- 
pelled to  use  fallen,  burned-over  timber,  stumps  and 
snags,  which  were  few  in  number,  covered  with  brush, 
and  extremely  difficult  of  access,  all  of  which  was 
very  materially  different  from  conditions  represented 
to  them  by  the  defendant.  They  allege  damages  in 
loss  of  time  in  the  sum  of  $216,  and  $106.80  traveling  ex- 
penses, allow  a  deduction  therefrom  of  what  they 
earned  in  cutting  ties,  and  demand  judgment  in  the 
sum  of  $250. 

In  nearly  all  material  particulars  the  answer  trav- 
erses the  complaint,  and  alleges  in  substance  that  the 
plaintiffs  accepted  the  employment  after  they  kn^ew 
all  the  facts  and  conditions  respecting  the  material 
out  of  which  the  ties  were  to  be  made,  and  that  if  any 
damage  happened  to  the  plaintiffs  it  was  on  account 
of  their  own  negligence  and  carelessness. 

The  reply  denied  the  affirmative  matter  in  the  an- 
swer. On  a  trial  by  the  court  without  a  jury,  findings 
and  a  judgment  thereon  were  made  in  favor  of  the 
plaintiffs  for  the  full  amount  demanded.  From  this 
result  the  defendant  appeals.  Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  C.  L.  Botsford. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Eastham  d  Murphy,  with  an  oral  argument  by 
Mr.  W.  F.  Eastham. 

Mr.  Justice  Burnett  delivered  the  opinion  of  the 
court. 

After  declaring  that  in  fact  the  defendant  made  the 
representations  substantially  as  stated  in  the  com- 
plaint, the  court  made  the  following  findings : 
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'*That  each  and  all  of  said  representations  and  state- 
ments so  made  by  said  defendant  were  and  are  false 
and  whdily  nntrue;  that  said  defendant  made  said 
representations  and  statements  carelessly  and  negli- 
gently and  in  reckless  disregard  of  whether  they  were 
true  or  false;  that  each  and  all  of  said  plaintiffs  be- 
lieved said  statements  so  made  by  defendant  to  be 
true;  that  in  making  said  statements  and  representa- 
tions defendant  intended  to  deceive  and  did  deceive 
the  plaintiffs,  to  their  damage  as  hereinafter  set 
forth.'' 

1.  The  principal  contention  at  the  argument  was  that 
the  finding  that  the  representations  were  made  in  reck- 
less disregard  of  whether  they  were  true  or  false  will 
not  sustain  the  allegation  that  the  defendant  had  posi- 
tive knowledge  of  their  falsity.  It  is  laid  down  in 
Section  97,  L.  0.  L.,  that  **no  variance  between  the 
allegation  in  a  pleading  and  the  proof  shall  be  deemed 
material,  unless  it  have  actually  misled  the  adverse 
party  to  his  prejudice  in  maintaining  his  action  or 
defense  upon  the  merits."  The  defendant's  conten- 
tion in  this  respect  was  made  the  basis  of  a  motion 
for  judgment  of  nonsuit,  which  was  properly  overruled 
when  tested  by  this  section. 

2.  The  defendant  himself  on  his  own  behalf  testified 
that  he  had  been  in  Coos  County  and  was  familiar 
with  the  timber  there  from  which  the  ties  were  to  be 
made.  It  also  appears  in  the  testimony  that  the  plain- 
tiffs knew  nothing  of  the  situation  before  going  there, 
except  what  the  defendant  told  them.  The  defendant 
further  urges  that  the  statements  imputed  to  him  were 
mere  matters  of  opinion  and  not  representations  of 
facts.  Peculiarly  applicable,  to  this  kind  of  a  case  is 
the  language  of  Mr.  Justice  Slateb  in  Boelk  v.  Nolan, 
56  Or.  229,  237  (107  Pac.  689,  691) : 

**A  matter  of  opinion  may  amount  to  an  affirmation 
of  fact,  when  the  parties  are  not  dealing  upon  equal 
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terms,  and  one  of  them  has,  or  is  presumed  to  have, 
means  of  information  not  equally  open  to  the  other. ' ' 

The  plaintiffs  had  gone  to  the  defendant  seeking 
employment,  and  relied  wholly  upon  his  representa- 
tions of  the  situation  in  a  distant  county  where  they 
had  never  been.  It  was  his  duty  to  inform  them  cor- 
rectly about  the  conditions  there. 

Moreover,  under  all  the  circumstances  of  this  case, 
the  finding  that  the  statements  were  recklessly  made 
is  not  a  material  variance  from  the  allegation  that 
the  defendant  knew  them  to  be  false.  If  the  defendant 
was  actually  misled  to  his  hurt,  he  should  have  availed 
himself  of  the  other  provisions  of  Section  97,  L.  0.  L., 
reading  thus : 

*' Whenever  it  shall  be  alleged  that  a  party  has  been 
so  misled,  that  fact  shall  be  proved  to  the  satisfaction 
of  the  court,  and  in  what  respect  he  has  been  misled ; 
and  thereupon  the  court  may  order  the  pleading  to  be 
amended  upon  such  terms  as  shall  be  just." 

No  application  of  this  kind  was  made  to  the  trial 
court.  Indeed,  the  defendant  himself  by  his  own  testi- 
mony about  his  knowledge  of  conditions  in  Coos 
County  would  seem  to  have  supplied  the  defect  of  which 
he  complains. 

3.  The  defendant  also  contends  that  the  plaintiffs 
waived  their  cause  of  action,  upon  which  they  rely,  by 
going  to  work  after  they  saw  the  kind  of  timber  fur- 
nished. This  contention  cannot  avail  the  defendant 
for  the  reason  that,  without  dispute,  the  testimony 
shows  that  the  man  to  whom  the  defendant  referred 
them  as  the  local  agent  of  the  company  informed  the 
plaintiffs  that  he  had  no  work  for  them,  and  sent  them 
to  a  contractor  who  was  engaged  in  making  ties  and 
for  whom  they  labored  as  stated.  Working  for  an  in- 
dependent contractor  does  not  operate  as  a  waiver  of 
the  tort  alleged  against  the  defendant,  and  their  de- 
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duction  of  their  earnings  in  that  service,  considered 
most  favorably  for  defendant,  are  referable  merely 
to  the  duty  of  a  plaintiff  to  minimize  his  damages  as 
much  as  possible. 

It  is  fair  to  state  that  there  was  testimony  on  behalf 
of  the  defendant  contradicting  the  statements  of  the 
plaintiffs  as  witnesses  in  their  own  behalf,  but  the  case 
is  not  open  to  us  to  retry  the  question  of  fact.  On 
the  state  of  the  record  in  this  action  at  law,  we  can  ex- 
amine it  only  to  ascertain  if  there  was  evidence  tending 
to  support  the  findings  of  fact  which  are  equivalent  to 
the  verdict  of  a  jury. 

Based  upon  this  proposition  that  there  was  such  evi- 
dence, the  judgment  is  affirmed.  Apfibmed. 

Mr.  Chief  Justice  McBride,  Mb.  Justice  Eakin  and 
Mb.  Justice  Bean  concur. 


Argued  March  12,  reversed  March  24,  rehearing  denied  April  21,  1914. 

WILLIAMS  V.  PACIFIC  SURETY  CO. 

(139  Pac.  914.) 

Appeal  and  Error — Notice  of  Appeal — ^Persoiia  Entitled. 

1.  Under  Section  550,  L.  O.  L.,  providing  for  notice  of  appeal  to 
Buch  adverse  party  or  parties  as  have  appeared,  no  notice  of  appeal 
need  be  served  on  a  surety  of  appellant  on  its  former  appeal  in  the 
same  case,  against  whom  judgment  was  entered  as  such  surety,  nor 
on  a  codefendant  who  did  not  appear. 

Appeal  and  Error — ^Nature  or  Remedy — Statutory  ProTlsionB. 

2.  Appeal  is  a  statutory  remedy,  which  must  be  pursued  in  the 
manner  prescribed  by  statute. 

Appeal  and  Error — Bemand— Vacation  of  Judgment 

3.  Where  a  complaint  at  law  made  a  joint  contractor  of  plaintiff 
a  defendant  because  he  refused  to  become  plaintiff,  and  defendant, 
relying  on  a  line  of  decisions  of  the  Supreme  Court,  relied  on  its 
demurrer  to  the  complaint  and  refused  to  answer,  but  the  Supreme 
Court  decided  that  the  complaint  was  not  subject  to  the  demurrer,  and 
granted  defendant  permission  to  apply  to  the  Circuit  Court  to  set 
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aside  the  judgment  and  for  leave  to  answer,  the  refusal  of  the  Circuit 
Court  to  grant  the  application,  when  accompanied  by  a  suflSeient  pro- 
posed answer  and  affidavit  of  defense,  is  error. 

[As  to  conclusiveness  of  adjudications  on  demurrer,  see  note  in 
44  Am.  St.  Rep.  566.] 

Appeal  and  Error — ^Review — Successive  Appeals — ^Law  of  the  Case. 

4.  The  decision  of  the  Supreme  Court  on  a  former  appeal  is  the 
law  of  the  case  on  a  subsequent  appeal  in  the  same  case. 

[As  to  effect  of  judgment  where  right  to  appeal  exists,  see  note 
in  37  Am.  St.  Rep.  29.] 

Judgment — ^Vacation — ^Discretion  of  Court. 

5.  While  the  trial  court  is  vested  with  a  discretion  in  the  matter 
of  vacating  its  judgment  and  permitting  the  defendant  to  answer,  it 
is  a  legal  discretion  to  be  exercised  in  accordance  with  the  principles 
of  law  and  in  a  manner  to  do  substantial  justice. 

Appeal  and  Error — Bevlew—Discretion  of  Trial  Court 

6.  The  decision  of  the  trial  court  on  an  adjudication  to  set  aside 
its  judgment  is  reviewable  for  abuse  of  discretion,  even  in  the  absence 
of  any  improper  motives  on  the  part  of  the  court. 

From  Multnomah :  Hbnby  E.  McGinn,  Judge. 

In  Banc.     Statement  by  Mr.  Justice  Bamset. 

This  is  an  action  by  F.  F.  Williams  against  the 
Pacific  Surety  Company  and  others.  From  a  final 
order  and  judgment  refusing  to  set  aside  a  judgment 
in  favor  of  plaintiff  and  defendant  A.  H.  Ford,  against 
defendant  Pacific  Surety  Company  and  another,  and 
denying  leave  to  file  an  answer,  the  Pacific  Surety 
Company  appeals.  Bevebsed,  With  Dieections. 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  Wilbur  d  Spencer  and  Mr.  Thomas  H,  Craw- 
ford, with  oral  arguments  by  Mr.  Schuyler  C.  Spencer 
and  Mr.  Crawford. 

For  respondent  there  was  a  brief  over  the  names  of 
Messrs.  Piatt  <&  Piatt,  Mr.  J.  0.  Bailey  and  Mr.  Charles 
W.  Fulton,  with  oral  arguments  by  Mr.  Fulton  and 
Mr.  Bailey. 
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Mb.  Justice  Bamsey  delivered   tlie   opinion  of  the 
court. 

On  August  1,  1910,  the  Oregon-Idaho  Company,  an 
Oregon  corporation,  entered  into  a  contract  with  F.  F. 
Williams  and  A.  H.  Ford  whereby  said  company  un- 
dertook to  deliver  to  Ford  and  Williams,  in  a  pond 
at  a  certain  mill  at  Glendale,  Oregon,  200,000,000  feet 
of  logs  at  the  rate  of  not  less  than  10,000,000  feet  dur- 
ing the  first  year  from  the  date  of  said  contract,  and 
from  15,000,000  to  25,000,000  feet,  at  the  option  of 
said  Ford  and  Williams,  or  their  successors  and  as- 
signs, during  each  and  every  year  thereafter,  until 
the  200,000,000  feet  of  logs  should  be  delivered.  Ford 
and  Williams  agreed  to  pay  $7  per  thousand  feet  for 
said  logs,  so  to  be  delivered.  For  the  faithful  per- 
formance of  its  contract,  the  Oregon-Idaho  Company 
executed  to  Ford  and  Williams  a  bond  in  the  sum  of 
$25,000  with  the  Pacific  Surety  Company,  a  corpora- 
tion, as  surety  thereon.  Said  surety  company  joined 
in  the  execution  of  said  surety  bond.  The  Oregon- 
Idaho  Company  delivered  to  Ford  and  Williams,  under 
said  contract  in  August,  1910,  240,000  feet  of  logs,  but 
failed  to  deliver  any  more  logs  under  said  contract, 
and  said  company  was  adjudged  by  the  United  States 
District  Court  for  the  District  of  Oregon  to  be  an  in- 
voluntary bankrupt,  and  Forrest  S.  Fischer  became 
trustee  in  bankruptcy  of  the  estate  of  said  company. 
In  January,  1911,  after  obtaining  the  permission  of 
the  said  bankruptcy  court  to  do  so,  F.  F.  AVilliams, 
as  sole  plaintiff,  instituted  an  action  in  the  Circuit 
Court  of  Multnomah  County,  against  the  Oregon- 
Idaho  Company  and  the  Pacific  Surety  Company  and 
A.  H.  Ford,  for  the  purpose  of  recovering  from  said 
Oregon-Idaho  Company  and  said  Pacific  Surety  Com- 
pany, upon  said  bond,  the  sum  of  $25,000  as  damages. 
In  the  complaint,  it  was  stated  that  said  A.  H.  Ford 
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refused  to  join  as  plaintiff  in  said  action,  and  that  he 
was  made  a  defendant  for  that  reason.  Said  action 
was  brought  to  recover  $25,000  as  damages  for  a 
breach  of  said  contract,  for  the  delivery  of  said  logs  by 
said  Oregon-Idaho  Company. 

The  defendant,  the  Pacific  Surety  Company,  ap- 
peared in  said  action  and  demurred  to  the  complaint 
therein,  alleging,  inter  alia: 

''That  it  appears  upon  the  face  of  the  complaint 
that  there  is  a  defect  of  parties  plaintiff  in  that  A.  H. 
Ford  is  not  joined  as  a  party  plaintiff." 

The  Circuit  Court  overruled  said  demurrer.  The 
defendant  the  Pacific  Surety  Company,  believing  that 
its  demurrer  should  have  been  sustained,  stood  by  said 
demurrer,  and  the  court  below,  having  entered  judg- 
ment against  the  defendant  companies  for  the  amount 
demanded  in  the  complaint,  the  Pacific  Surety  Com- 
pany appealed  to  this  court  from  said  judgment,  and 
this  court  affirmed  the  decision  of  the  court  below, 
overruling  the  said  demurrer:  66  Or.  151  (127  Pac. 
145).  Subsequently,  on  a  motion  for  that  purpose, 
this  court  modified  said  judgment,  so  as  to  permit  the 
defendant  the  Pacific  Surety  Company  to  apply  to  the 
court  below  for  permission  to  answer  to  the  merits: 
66  Or.  151  (132  Pac.  959).  The  mandate  from  this 
court  was  entered  in  the  court  below  on  August  1, 
1913.  The  appellant's  motion  to  set  aside  the  judg- 
ment against  the  appellant  and  for  leave  to  file  an  an- 
swer to  the  merits  was  filed  in  the  court  below  on 
October  21,  1913.  It  was  accompanied  by  an  affidavit 
of  merits  and  by  the  answer  which  the  appellant  de- 
sired to  file.  Said  motion  and  a  copy  of  the  proposed 
answer  were  served  on  the  attorneys  for  the  plaintiff 
on  October  21,  1913,  and  on  November  12,  1913,  the 
court  below  denied  said  motion,  and  refused  to  set 
aside  said  judgment  or  permit  the  appellant  to  file 
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an  answer.  The  order  of  the  court  below  denying  said 
motion  does  not  state  any  reason  for  denying  it.  The 
defendant,  the  Pacific  Surety  Company,  appeals,  and 
asks  this  court  to  reverse  the  order  of  the  court  below, 
and  permit  it  to  answer. 

1.  The  plaintiff  contends  that  this  court  has  no  juris- 
diction of  the  appeal  for  the  reason  that  the  notice  of 
appeal  was  not  served  on  the  Oregon  Surety  &  Casu- 
alty Company  or  upon  A.  H.  Ford.  A.  H.  Ford  was 
made  a  defendant  because  he  refused  to  be  joined  as 
a  plaintiff,  but  he  has  not  appeared  in  this  case  in  any 
manner. 

2.  As  counsel  for  the  plaintiff  assert,  appeal  is  a 
statutory  remedy,  and  this  remedy  must  be  pursued  in 
the  manner  prescribed  by  statute :  Donart  v.  Stewart, 
63  Or.  76  (126  Pac.  608) ;  Leivis  v.  Chamberlain,  61  Or. 
150  (121  Pac.  430). 

If  a  party  complies  with  the  statute  relating  to  ap- 
peals, he  is  entitled  to  that  remedy.  Our  statute  pro- 
vides upon  whom  notices  of  appeal  shall  be  served. 
Section  550,  L.  0.  L.,  provides,  inter  alia,  as  follows : 

''If  the  appeal  is  not  taken  at  the  time  the  decision, 
order,  judgment,  or  decree  is  rendered  or  given,  then 
the  party  desiring  to  appeal  may  cause  a  notice,  signed 
by  himself  or  attorney,  to  be  served  on  such  adverse 
party  or  parties  as  have  appeared  in  the  action  or  suit, 
or  upon  his  or  their  attorney,  at  any  place  in  the  state, 
and  file  the  original,  with  proof  of  service  indorsed 
thereon,  with  the  clerk  of  the  court  in  which  the  judg- 
ment, decree,  or  order  is  entered.** 

That  is  the  statutory  requirement  as  to  the  giving 
of  notice  of  appeal  where  the  notice  is  not  given  in 
open  court  when  the  judgment,  order  or  decree  is 
granted. 

In  the  first  place,  a  notice  of  appeal  is  required  to 
be  served  on  no  parties  excepting  those  who  are  ad- 
verse to  the  appellant.    In  the  second  place,  it  is  not 
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necessary  to  serve  the  notice  of  appeal  on  a  party 
who  is  adverse  to  the  appellant,  but  who  has  not  ap- 
peared in  the  action  or  suit.  A.  H.  Ford  is  a  party 
adverse  to  the  appellant,  but  he  never  appeared  in 
this  case,  and  hence  it  was  not  necessary  to  serve  the 
notice  upon  him. 

The  Oregon  Surety  &  Casualty  Company  is  not  a 
party  adverse  to  the  appellant.  It  was  surety  for  the 
appellant  on  its  undertaking  for  its  first  appeal  and 
for  a  stay  proceedings,  and  judgment  was  entered 
against  it  because  it  was  such  surety  for  the  appellant. 
Its  interests  are  in  common  with,  and  not  adverse  to, 
the  interests  of  the  appellant.  Both  it  and  the  appel- 
lant are  interested  in  getting  rid  of  the  judgment. 
The  Oregon  Surety  &  Casualty  Company  has  never 
appeared  in  this  case.  It  was  not  necessary  to  serve 
the  notice  of  appeal  on  said  company. 

In  23  Cyc,  page  1278,  the  author  says : 

**The  surety  on  a  bond  given  in  the  course  of  legal 
proceedings  submits  himself  to  the  acts  of  the  principal 
and  to  the  judgment  as  of  itself,  a  legal  consequence, 
falling  within  the  suretyship,  and  therefore  is  conclu- 
sively bound  by  a  judgment  against  the  principal  to 
the  exclusion  of  all  defenses  which  were  or  might  have 
been  set  up  by  the  latter. '  * 

The  judgment  against  the  surety  on  the  appeal  bond 
was  taken  without  any  notices  being  served  upon  it, 
and  such  surety  could  not  have  filed  an  answer  in  this 
case.  There  is  no  good  reason  for  serving  a  notice  on 
such  surety. 

In  3  Cyc.  pages  460,  461,  the  author  says : 

''On  the  setting  aside  of  a  judgment,  order,  or  de- 
cree, a  dependent  judgment  or  proceeding  ancillary  and 
accessory  thereto  shares  its  fate,  and  falls  to  the 
ground  along  with  it,  and,  generally,  the  appellate 
court  will  specifically  set  aside  such  dependent  mat- 
ters so  as  to  give  consistency  to  the  record.  *  * 
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We  hold  that  the  appellant  gave  proper  notice  of 
appeal. 

3.  The  main  question  on  this  appeal  is  whether  the 
court  below  erred  in  refusing  to  open  up  the  judgment 
and  permit  the  appellant  to  file  its  answer.  The  order 
of  the  court  is  silent  as  to  the  court's  reasons  for  its 
action.  This  court  remanded  the  case  to  the  court 
below  with  an  express  provision  that  the  appellant 
should  have  the  right  to  apply  to  the  court  below  for 
leave  to  be  permitted  to  file  an  answer  to  the  merits. 
This  application  was  made  and  refused. 

This  is  an  action  to  recover  $25,000  as  damages  for 
the  failure  of  the  defendant,  the  Oregon-Idaho  Com- 
pany to  perform  its  contract  for  the  delivery  to  Will- 
iams and  Ford  of  the  amount  of  sawlogs  which  it 
agreed  to  deliver,  as  stated  supra,  and  for  which  it 
was  to  be  paid  by  them  $7  per  thousand  feet.  The 
appellant  executed,  with  said  company,  to  Williams  and 
Ford,  a  surety  bond  in  the  sum  of  $25,000  conditioned 
for  the  faithful  performance  of  said  contract  by  said 
Oregon-Idaho  Company.  Said  company  failed,  was 
adjudged  a  bankrupt,  and  this  action  was  brought  to 
recover  $25,000  as  damages  for  the  breach  of  said 
contract.  It  seems  that  A.  H.  Ford,  one  of  said  par- 
ties to  whom  said  logs  were  to  have  been  delivered, 
refused  to  join  in  bringing  this  action,  and  instead 
of  his  being  a  party  plaintiff,  the  other  party,  F.  F. 
Williams,  alone  brought  this  action,  and  made  Ford  a 
party  defendant,  with  the  Oregon-Idaho  Company  and 
the  appellant.  The  appellant,  the  Pacific  Surety  Com- 
pany, filed  a  demurrer  alleging  that  there  was  a  defect 
of  parties  plaintiff,  in  that  Ford  was  not  made  a  party 
plaintiff.  This  demurrer  was  overruled  by  the  court 
below,  and  the  appellant,  believing  its  demurrer  to 
have  merit,  failed  to  answer,  and  appealed  to  this 
court.     The  court  below  entered  judgment  against  the 
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appellant  for  $25,000,  the  full  amount  of  the  bond 
which  the  appellant  had  executed  as  surety,  as  stated 
supra.  This  judgment  was  aflSrmed  by  this  court,  with 
the  qualification  that  the  appellant  should  have  the 
right  to  apply  to  the  court  below  for  leave  to  answer 
to  the  merits.  Such  application  was  made  and  refused 
by  the  court  below,  and  this  appeal  was  taken.  The 
facts  and  circumstances  are  unusual. 

The  contract  sued  on  is  a  joint  one  in  favor  of  Will- 
iams and  Ford,  and,  according  to  the  practice  hereto- 
fore recognized  and  enforced  by  the  decisions  of  this 
court,  an  action  at  law  upon  said  contract  would  have 
had  to  be  brought  in  the  name  of  both  of  said  persons, 
Williams  and  Ford,  as  plaintiffs:  See  State  Ins.  Co. 
V.  Oregon  R.  (&  N.  Co.,  20  Or.  563  (26  Pac.  838) ;  Home 
Mutvrdl  Ins.  Co.  v.  Oregon  R.  £  N.  Co.,  20  Or.  569 
(26  Pac.  857,  23  Am.  St.  Rep.  151) ;  Fireman's  Ins.  Co. 
V.  Oregon  R.  R.  Co.,  45  Or.  53  (76  Pac.  1075,  2  Ann. 
Cas.  360,  67  L.  E.  A.  161);  and  Williams  v.  Pacific 
Surety  Co.,  66  Or.  151  (132  Pac.  959).  Section  394, 
L.  0.  L.,  provides  that  those  who  are  united  in  interest 
must  be  joined  as  plaintiffs,  but  it  provides  further 
that,  if  the  consent  of  anyone  who  should  have  been 
joined  as  plaintiff  cannot  be  obtained,  he  may  be  made 
a  party  defendant,  the  reason  therefor  being  stated 
in  the  complaint,  but  this  section  applies  only  to  suits 
in  equity. 

4.  The  decision  of  this  court,  heretofore  made  in  this 
case,  is  the  law  of  this  case,  and  we  are  not  criticising 
it,  but  we  refer  to  the  decisions  named  supra,  to  show 
that  there  was  what  the  bar  had  a  right  to  regard  as 
a  settled  practice,  at  the  time  that  the  appellant's  de- 
murrer was  filed,  sustaining  the  point  made  by  its  de- 
murrer. If  the  trial  court  had  followed  the  rule  upon 
that  point,  announced  by  the  decisions  of  this  court 
prior  to  the  filing  of  the  appellant's  demurrer,  it 


April,  1914.]     WiLiiiAMS  V.  Pacific  Surety  Co,  211 

would  have  sustained  said  demurrer,  and  the  plaintiff's 
case  would  have  been  dismissed,  and  he  would  have 
had  to  bring  a  suit  in  equity  for  the  redress  of  his 
grievance.  Where  a  rule  of  practice  has  been  an- 
nounced and  recognized  by  this  court  in  a  number  of 
cases,  covering  a  considerable  period  of  time,  the 
bar  and  litigants  have  a  right  to  rely  thereon  until 
such  rule  of  practice  has  been  changed.  The  bar 
is  not  required  to  foresee  that  rules  of  practice  will 
be  altered  by  the  Supreme  Court,  or  departed  from 
by  subsequent  decisions.  Neither  counsel  nor  litigants 
should  suffer  by  changes  in  rules  of  practice  which 
no  human  wisdom  could  anticipate.  Appellate  courts 
have  the  right  to  overrule  previous  decisions  which 
are  contrary  to  sound  principles ;  but,  when  they  over- 
rule former  decisions  establishing  rules  of  practice, 
they  should  see  that  litigants  are  not  injured  or  de- 
prived of  their  rights  as  the  effect  of  such  change. 
Under  the  extraordinary  circumstances  of  this  case, 
the  appellant  should  have  been  permitted  to  file  its 
answer,  and  make  its  defense  on  the  merits.  To  deny 
it  this  right,  under  the  circumstances,  is  to  shut  the 
door  of  justice  in  its  face,  and  to  deprive  it  of  its  prop- 
erty without  a  hearing,  to  which  it  is  entitled. 

5.  While  the  court  below  was  invested  with  a  discre- 
tion in  this  matter,  that  discretion  was  a  legal  dis- 
cretion to  be  exercised  according  to  the  principles  of 
the  law,  and  in  a  manner  to  do  substantial  justice. 
The  discretion  vested  in  the  trial  court  is  a  legal  and 
not  an  arbitrary  or  personal  discretion,  and  it  must 
be  so  exercised  as  to  do  substantial  justice  under  the 
circumstances  of  each  particular  case. 

6.  The  decision  of  the  trial  court  is  reviewable  for 
abuse  of  discretion.  To  decide  that  discretion  has 
been  abused  does  not  imply  that  the  trial  court  acted 
from  improper  motives.    We  do  not  impugn  the  mo- 
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tives  or  the  good  faith  of  the  trial  court  in  denying 
the  appellant's  motion  for  leave  to  file  an  answer; 
but,  under  the  circumstances  of  this  case,  we  hold  that 
it  erred,  and  that  this  error  was  of  so  serious  a  nature 
as  to  be  reversible.  We  think  that  to  refuse  to  permit 
the  appellant  to  answer,  under  the  circumstances  of 
this  case,  was  in  effect  a  denial  of  justice.  The  change 
of  the  rule  of  procedure,  by  a  decision  of  this  court, 
misled  the  appellant  without  its  fault.  We  hold  that 
the  order  of  the  court  below  must  be  reversed. 

We  find  that  the  answer  tendered  sets  forth  a  de- 
fense, and  that  the  affidavit  of  merit  is  sufficient  under 
the  circumstances,  and  that  the  delay  in  applying  for 
leave  to  answer  is  not  sufficient,  under  the  circum- 
stances, to  justify  the  denial  of  said  motion.  We  can- 
not pass  on  the  merits  of  the  appellant's  defense  on 
a  motion  for  leave  to  file  an  answer,  further  than  to 
see  that  on  its  face  it  states  a  good  defense.  It  con- 
tains various  matters,  and,  on  the  whole,  it  contains 
a  good  defense.  The  constitution  of  the  United  States 
declares  that  no  state  shall  deprive  a  person  of  his 
property  without  due  process  of  law.  To  deprive  a 
person  of  his  right  to  make  a  defense  against  a  claim 
of  $25,000  damages,  by  a  change  in  the  rules  of  prac- 
tice, and  without  his  fault,  would  seem  to  come  within 
the  spirit  of  that  provision. 

The  order  of  the  court  below  appealed  from  is  re- 
versed, and  this  case  is  remanded  to  the  court  below 
with  directions  to  sustain  the  appellant's  motion  to 
set  aside  the  judgment  referred  to  therein,  and  to  per- 
mit the  appellant  to  file  its  answer,  which  was  tendered 
in  the  court  below,  and  to  proceed  with  this  case  ac- 
cording to  law.  Reversed  and  Remanded. 

Mr.  Chief  Justice  McBridb  dissents.  Mb.  Justice 
MoNaby  did  not  sit. 
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Argned  March  12,  reversed  March  31,  rehearing  denied  April  21,  1914. 

KELLOGG  V.  FORD. 

(139  Pac.  751.) 

MaUdoiu  Prosecution — ^Actions — Question  for  Jury. 

1.  In  an  action  for  malicious  prosecution  by  a  complaint  charging 
plaintiff  with  willfully,  wrongfully  and  maliciously  injuring  defend- 
ant's property  and  breaking  the  window  of  the  door  of  his  house,  the 
trial  court  erred  in  leaving  to  the  jury  the  question  whether  the  com- 
plaint charged  a  violation  of  Section  1979,  L.  O.  L.,  making  the  willful 
breaking  of  glass  in  a  building  a  misdemeanor,  or  of  Section  1969, 
making  malicious  destruction  of  personal  property  a  felony. 

Malicious  Mischief — Complaint — "Or* — "In." 

2.  In  a  complaint  charging  one  with  wrongfully,  unlawfully  and 
maliciously  injuring  another's  property  and  breaking  the  window  of 
the  door  "of"  his  house,  the  use  of  the  word  "of"  instead  of  "in," 
as  used  in  Section  1979,  L.  O.  L.,  making  the  offense  of  willfully 
breaking  the  glass  "in"  a  building  not  his  own  a  misdemeanor,  is 
immaterial;  the  words  being  synonymous  in  this  connection. 

Malicious  Mischief— Clomplaint—<*Mallce.'' 

3.  That  a  criminal  complaint  used  the  words  "wrongfully,  unlaw- 
fully, and  maliciously,"  instead  of  the  word,  "willfully,"  used  in 
Section  1979,  L.  O.  L.,  making  it  a  misdemeanor  to  ''willfully"  break 
the  glass  in  a  building,  is  immaterial;  the  word  "malice"  defined  by 
the  Code  as  a  wish  to  vex,  annoy  or  injure  another  person,  being 
broader  than  "willfully,"  and  necessarily  including  it. 

[As  to  what  is  malicious  mischief,  see  note  in  128  Am.  St.  Rep. 
163.  As  to  what  is  necessary  to  support  an  action  for  malicious 
prosecution,  see  notes  in  12  Am.  Dec.  265;  26  Am.  St.  Rep.  127.] 

Malicious  Prosecution — Actions — Instructions. 

4.  Malice  may  be  inferred  from  want  of  probable  cause,  but  it 
is  never  an  inference  of  law,  but  it  is  a  fact  for  the  jury  in  determin- 
ing the  question  of  malice. 

[As  to  the  definition  of  "malice,"  see  notes  in  15  Am.  St.  Rep. 
337;  26  Am.  St.  Rep.  150.] 

Trial — ^Instructions — Singling  Out  Facts. 

5.  It  is  error  to  single  out  a  certain  fact  or  circumstance  and  in- 
struct the  jury  as  to  the  single  inference  to  be  deduced  therefrom  to 
the  exclusion  of  other  facts. 

From  Marion :  Percy  E.  Kelly,  Judge. 

Department  2.  Statement  by  Mr.  Chief  Justice 
McBridb. 

This  is  an  action  by  Harvey  Kellogg  against  Frank 
M.  Ford,  for  malicious  prosecution.  The  complaint 
alleges : 
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*'0n  the  5th  day  of  July,  1912,  in  the  City  of  Salem, 
comity  of  Marion,  State  of  Oregon,  defendant,  Frank 
M.  Ford,  willfully,  maliciously,  and  for  the  unlawful 
purpose  of  injuring  plaintiff,  and  without  probable 
cause  therefor,  or  without  any  cause  whatsoever,  went 
before  D.  Webster,  justice  of  the  peace  for  Salem 
District,  County  of  Marion,  State  of  Oregon,  and  then 
and  there  verified  a  criminal  complaint  in  said  Justice 's 
Court,  wherein  and  whereby  he  falsely,  willfully,  and 
maliciously  accused  plaintiff  of  the  crime  of  willful 
and  malicious  destruction  of  personal  property,  a 
felony  under  the  statutes  of  the  State  of  Oregon,  and 
wrongfully  and  willfully  and  maliciously  caused  said 
criminal  complaint  to  be  filed  of  record  in  said  court, 
to  the  great  and  irreparable  injury  and  damage  of  this 
plaintiff, ' ' 

Then  follow  allegations  of  the  plaintiff's  arrest,  trial 
and  acquittal. 

The  defendant  answered  admitting  the  filing  of  the 
complaint  and  denying  the  allegations  of  malice  and 
want  of  probable  cause,  and  pleaded  the  following  facts 
in  justification  of  the  arrest : 

* '  That  on  and  prior  to  the  4th  day  of  July,  1912,  de- 
fendant was,  ever  since  has  been,  and  is  now,  the  owner 
of  a  farm  about  six  miles  north  of  the  city  of  Salem, 
and  in  Marion  County,  Oregon,  on  which  farm  de- 
fendant has  a  dwelling-house.  *  *  That  on  said  4th 
day  of  July,  1912,  defendant  was  away  from  his  said 
farm  until  late  in  the  evening,  and  upon  returning 
thereto  he  found  the  glass  of  the  door  in  his  said  house 
broken  and  the  walls,  floor,  and  furniture  smeared 
with  blood.  *  *  That  he  was  informed  by  Henry 
Rhinehart  and  Bud  Kerby,  who  defendant  alleges  are 
truthful  men,  and  who  were  at  defendant 's  house  when 
the  injury  thereto  was  done;  that  said  injuries  to  de- 
fendant's house  had  been  wrongfully  and  purposely 
done  on  said  4th  day  of  July,  1912,  by  the  plaintiff,  who 
then  intending  wrongfully  to  enter  defendant 's  house, 
and  finding  the  door  thereof  locked,  broke  the  win- 
dow thereof  purposely,  and  in  doing  so  severely  cut 
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his  hand,  and  thereafter  plaintiff  smeared  the  blood 
flowing  from  his  said  wound  over  the  walls,  floor,  and 
furniture  of  the  said  dwelling-house,  requiring  great 
labor  and  expense  to  efface  the  same ;  and  the  defend- 
ant believed  that  the  statements  and  information  given 
him  by  the  said  parties  were  true,  and  relying  thereon, 
and  acting  in  good  faith  and  with  a  purpose  of  en- 
forcing  public  justice,  and  having  reasonable  grounds 
therefor,  and  not  otherwise,  appeared  before  the  said 
D.  Webster,  as  justice  of  the  peace  for  Salem  district, 
and  stated  the  said  facts  truthfully  to  the  said  Web- 
ster, who  thereupon  on  the  5th  day  of  July,  1912, 
made  out  and  prepared  a  formal,  criminal  complaint 
against  the  said  Harvey  Kellogg,  wherein  and  whereby 
the  said  Harvey  Kellogg  was  charged  with  wrongfully, 
unlawfully  and  maliciously  injuring  defendant's  prop- 
erty, and  breaking  the  window  of  the  door  of  his  house, 
a  misdemeanor  under  the  statute,  and  the  said  defend- 
ant thereupon  signed  and  swore  to  the  said  complaint." 

The  court  instructed  the  jury  that  the  complaint  in 
the  criminal  case  was  ambiguous,  and  left  it  to  the 
jury  to  determine  whether  it  charged  plaintiff  with 
malicious  injury  to  personal  property,  made  a  felony 
under  Section  1969,  L.  0.  L.,  or  with  willfully  breaking 
the  glass  in  a  building,  which  is  made  a  misdemeanor 
under  Section  1979,  L.  0.  L.  The  court,  over  the 
objection  of  defendant's  counsel,  gave  the  following 
instruction : 

''If  it  appear  that  there  was  a  want  of  probable 
cause  on  the  part  of  defendant,  there  is  an  inference 
which  may  be  drawn  therefrom  of  malice.  This  is  not 
a  conclusive  inference,  but  a  disputable  one,  and  may 
be  overcome  by  the  other  evidence  in  the  case. ' ' 

The  plaintiff  had  a  verdict,  and  defendant  appeals. 

Reversed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Woodson  T.  Slater  and  Mr.  Myron  E.  Pogue,  with 
oral  arguments  by  Mr.  Slater  and  Mr.  John  A.  Carson. 
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For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Walter  C.  Winslow. 

Opinion  by  Mb.  Chief  Justice  MgBbidb. 

1.  The  court  erred  in  leaving  the  construction  of 
the  criminal  complaint  to  the  jury.  It  would  have 
been  a  good  complaint  under  Section  1979,  K  0.  L. 
which  makes  the  oflfense  of  willfully  breaking  the  glass 
in  a  building  not  his  own  a  misdemeanor. 

2.  It  is  true  that  the  complaint  uses  '*of,'*  while 
the  statute  uses  '*in";  but  in  the  connection  here  used 
the  words  are  synonymous :  Ivey  v.  State,  112  Ga.  175 
(37  S.  E.  398) ;  Queen  v.  Toke,8  Ad.  &  E.  227;  Lachaise 
V.  Marks,  4  E.  D.  Smith  (N.  Y.),  610.  It  is  dividing 
a  hair  '* betwixt  the  south  and  southwest  side"  to  say 
that  the  complaint  might  apply  to  a  glass  door  or 
window  which  had  been  taken  off  its  hinges  and  re- 
moved from  the  building.  The  plain  intent  and  mean- 
ing of  the  complaint  was  to  charge  the  defendant  with 
breaking  the  glass  in  a  door  then  in  place  in  the  house, 
and  not  in  one  separate  from  it. 

3.  The  criminal  complaint  also  uses  the  words 
* '  wrongfully,  unlawfully,  and  maliciously, '  *  instead  of 
the  words  '* willfully"  or  ** wantonly,"  used  in  the  stat- 
ute; but  the  code  defines  ''malice"  to  be  a  *'wish  to 
vex,  annoy,  or  injure  another  person. "  It  is  a  broader 
term  than  ''willfully,"  and  necessarily  includes  it  It 
was  a  good  complaint  under  Section  1979,  L.  0.  L., 
and  would  have  been  subject  to  general  demurrer 
under  Section  1969.  The  court  should  have  construed 
it  and  instructed  the  jury  as  to  its  legal  effect. 

4.  The  instruction  as  to  the  inference  that  might  be 
drawn  from  evidence  showing  want  of  probable  cause 
was  misleading  and  therefore  erroneous.  While  it  is 
true  that  malice  may  be  inferred  from  want  of  prob- 
able cause,  it  is  not  a  necessary  inference  and  is  never 
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an  inference  of  law.  Want  of  probable  cause  is  a  fact 
to  be  considered  by  the  jury  with  other  facts  in  deter- 
mining the  presence  or  absence  of  malice:  Gee  v. 
CtUver,  12  Or.  228  (6  Pac.  775). 

5.  It  is  error  for  the  court  to  single  out  a  certain 
fact  or  circumstance  and  instruct  the  jury  as  to  the 
legal  inference  to  be  deduced  from  that  particular 
fact  to  the  exclusion  of  other  facts :  Stanley  v.  Smith, 
15  Or.  505  (16  Pac.  174) ;  State  v.  Pomeroy,  30  Or.  16 
(46  Pac.  797) ;  Patterson  v.  Hayden,  17  Or.  238  (21 
Pac.  129,  11  Am.  St.  Rep.  822,  3  L.  R.  A.  529) ;  Heldt 
V.  Webster,  60  Tex.  207 ;  Biering  v.  Bank,  69  Tex.  599 
(7  S.  W.  90).  The  case  last  cited  was  similar  to  the 
case  at  bar.    The  court  observes: 

*'If  there  was  no  evidence  upon  the  question  of 
malice,  and  the  want  of  probable  cause  was  satisfac- 
torily proven,  the  jury  might,  from  that  alone,  infer 
malice  and  so  find,  and  their  verdict  would  not  be  dis- 
turbed; but  we  do  not  believe  the  court  would  be 
authorized  to  charge  the  jury  that  'they  may  infer 
malice  from  want  of  probable  cause.  *  ^ ' 

How  a  verdict  for  plaintiff  was  arrived  at  in  the  case 
at  bar  is  a  mystery.  Not  only  was  there  no  evidence 
to  negative  want  of  probable  cause,  but  the  evidence 
seems  clear  and  convincing  that,  from  statements  made 
to  defendant  by  reliable  and  impartial  persons,  he  or 
any  reasonable  man  would  have  had  ample  cause  to 
believe  the  plaintiff  guilty  of  the  offense  charged 
against  him. 

The  judgment  is  reversed  and  a  new  trial  ordered. 

Reversed. 

Mr.  Justice  Bean,  Mb.  Justice  Eakin  and  Mb. 
Justice  McNaby  concur. 
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Argued  January  19,  affirmed  March  31,  rehearing  denied  April  21, 1914. 

MAXWELL  LAND  CO.  v.  HERMISTON  BANK. 

(139  Pac.  921.) 

Parties — Defendants — ^Persons  Who  Must  be  Sned. 

Where,  by  a  contract  with  the  government  reclamation  service, 
plaintiff  agreed  to  convey  its  lands  to  a  trustee,  to  be  conveyed  by 
him  on  the  same  conditions  as  United  States  lands  included  in  the  same 
reclamation  project,  and  in  a  suit  against  the  trustee  to  enjoin  the 
sale  of  plaintiff's  lands  at  public  auction,  both  the  contract  and  trust 
deed  are  set  out,  and  plaintiff's  real  grounds  for  relief  are  based  on 
breach  of  the  contract  by  the  reclamation,  the  complaint  is  subject 
to  demurrer  for  failure  to  make  the  United  States  a  party. 

From  Umatilla :  Gilbert  W.  Phelps,  Judge. 

Department  2.     Statement  by  Mb.  Justice  Eaein. 

This  is  a  suit  by  the  Maxwell  Land  &  Irrigation  Com- 
pany, a  corporation,  against  the  Hermiston  Bank  & 
Trust  Company,  a  corporation,  to  have  canceled  and 
set  aside  a  trust  deed.  In  1905  the  plaintiff  was  the 
owner  of  about  8,000  acres  of  arid  land  in  the  vicinity 
of  Hermiston,  Umatilla  County,  Oregon.  In  order  to 
make  it  marketable  it  had  endeavored  to  secure  water 
for  the  irrigation  of  said  tract,  having  acquired  water 
rights  and  commenced  the  construction  of  reservoir 
dams  and  ditches  for  that  purpose.  About  that  time 
the  reclamation  service  of  the  United  States,  owning 
a  large  amount  of  arid  land  in  the  same  vicinity,  con- 
templated the  construction  of  reservoir  dams  and 
ditches  for  the  reclamation  thereof,  pursuant  to  the  act 
of  Congress  of  June  17,  1902  (32  Stat.  388,  c.  1093, 
U.  S.  Comp.  Stats.  Supp.  1911,  p.  664),  known  as  the 
reclamation  act ;  and  plaintiff,  desiring  to  secure  water 
rights  in  said  project  of  the  reclamation  service  for 
the  irrigation  of  its  lands,  entered  into  an  agreement 
with  the  said  reclamation  service,  as  set  out  in  the  com- 
plaint and  referred  to  as  Exhibit  2,  by  which  the 
reclamation  service  purchased  plaintiff's  water  rights, 
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ditches,  and  reservoir  site,  and  agreed  to  include  the 
land  of  the  plaintiff  in  said  reclamation  project. 
Plaintiff  agreed  to  convey  its  lands  to  a  trustee  (this 
defendant),  to  be  conveyed  by  said  trustee  on  the  same 
conditions  and  imder  the  same  burdens  as  were  pro- 
vided for  the  sale  of  the  United  States  lands  in  said 
project,  namely,  within  one  year  of  the  date  of  the  pub- 
lic notice  issued  by  the  Secretary  of  tha  Interior,  and 
in  tracts  of  not  more  than  40  acres  to  any  one  pur- 
chaser: Section  4  of  the  Reclamation  Act.  Certain 
other  rights  and  privileges  were  reserved  and  guaran- 
teed to  the  plaintiff,  and  other  concessions  made  by  it 
to  the  reclamation  service,  that  need  not  be  set  out 
here.  Plaintiff  executed  the  trust  deed  to  the  defend- 
aiit  in  accordance  with  the  contract  with  the  reclama- 
tion service  (Exhibit  2),  which  deed  is  set  out  in  the 
complaint  and  referred  to  as  Exhibit  1.  The  grounds 
upon  which  the  suit  is  based  are  that  the  reclamation 
service  has  failed  to  comply  with  the  terms  of  its  con- 
tract in  various  particulars,  in  that  it  has  increased  the 
price  per  acre  for  the  water ;  that  instead  of  delivering 
the  water  on  each  40  acres,  the  water  users  are  re- 
quired to  construct  ditches  about  three  fourths  of  a 
mile  in  length,  in  order  to  bring  the  water  to  their 
land ;  that  the  government  has  a  large  body  of  land  of 
the  same  character  and  in  the  same  locality  as  plain- 
tiff's land  under  said  project,  and  now  offers  it  for 
homestead  entry  without  expense  to  the  settlers,  ex- 
cept filing  fees  and  the  water  contract,  by  reason  of 
which  plaintiff  is  deprived  of  sales  under  negotiation 
and  is  unable  to  compete  with  the  United  States  in  the 
sale  of  its  land ;  that  it  has  failed  and  refuses  to  con- 
struct an  adequate  drainage  system  for  said  land,  and 
has  now  ordered  the  said  trustee  to  offer  said  land 
for  sale  at  public  auction ;  and  that  it  threatens  to  and 
will  sell  the  same  unless  restrained  by  this  court.     The 
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grantee  in  the  trust  deed  is  the  only  person  named  as 
a  party  defendant,  to  the  suit.  An  injunction  was  is- 
sued upon  the  filing  of  the  complaint,  restraining 
defendant  from  selling  any  of  the  lands  of  plaintiff 
until  the  further  order  of  the  court. 
Defendant  demurred  to  the  complaint : 
(1)  For  the  reason  that  the  court  has  no  jurisdic- 
tion of  the  suit,  as  the  United  States  is  the  only  party 
in  interest,  and  that  the  decree  prayed  for  would  con- 
clude and  defeat  the  rights  of  the  United  States  over 
which  this  court  has  no  jurisdiction.  (2)  That  it 
appears  from  the  face  of  the  complaint  there  is  a 
defect  of  parties  defendant  in  the  omission  of  the 
United  States.  (3)  That  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  suit.  (4)  That 
the  plaintiff  has  a  complete  and  adequate  remedy  at 
law. 

The  demurrer  was  sustained,  and,  the  plaintiff  re- 
fusing to  plead  further,  the  injunction  was  dissolved 
and  the  suit  dismissed.    Plaintiff  appeals. 

Affibmed:  Beheabinq  Denied. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  R.  R.  Johnson. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Clarence  L.  Reames  and  Mr.  E.  A.  Johnson,  with 
an  oral  argument  by  Mr.  Johnson. 

There  was  a  brief  and  an  oral  argument  by  Mr.  Will 
R.  King,  amicus  curiae. 

Mr.  Justice  Eaein  delivered  the  opinion  of  the 
court. 

The  contract  with  the  reclamation  service  and  the 
trust  deed  are  both  set  out  in  full  in  the  complaint, 
which  contains  recitals  as  to  the  relations  existing  be- 
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tween  plaintiff  and  the  reclamation  service  arising  out 
of  the  contract  and  deed.  The  plaintiff  is  not  directly 
asking  a  rescission  of  the  contract,  probably  because  it 
cannot  place  the  reclamation  service  in  statu  quo,  yet 
the  fact  of  cancellation  of  the  deed  would  have  the 
effect  of  permitting  the  plaintiff  to  withdraw  from  the 
contract  without  giving  the  reclamation  service  an 
opportunity  to  be  heard.  It  is  plain  from  the  contract 
and  deed  that  the  submission  of  plaintiff's  land  to  the 
same  conditions  as  those  covering  the  United  States 
land  with  relation  to  the  water  service,  and  the  sub- 
jection thereof  to  the  same  burdens,  was  one  of  the 
principal  considerations  for  the  agreement  on  the  part 
of  the  reclamation  service.  Two  principal  purposes 
are  apparent  in  this:  (1)  That  the  project  may  as 
speedily  as  possible  'have  remuneration  in  the  sale  of 
water  for  the  money  expended;  (2)  the  settlement  of 
the  land  in  small  tracts,  namely,  a  family  on  each  40 
acres.  The  latter  was  the  prime  object  of  the 
reclamation  act  of  Congress :  32  Stat.  388. 

The  terms  of  the  trust  deed  and  the  consideration 
therefor  are  provided  and  fully  appear  in  the  con- 
tract, and  it  is  not  possible  to  intelligently  dispose  of 
the  case  without  construing  the  terms  of  the  contract 
to  ascertain  whether  there  has  been  a  breach  thereof. 
This  cannot  be  done  without  the  presence  of  the  par- 
ties affected  by  it.  It  is  not  a  question  of  whether  the 
trustee  is  an  agent  of  the  government  or  of  the 
reclamation  service.  The  trust  deed  cannot  be  con- 
sidered alone.  It  is  only  a  part  of  the  execution  of  the 
contract,  and  thereby  the  reclamation  service  is  a 
party  to  the  deed  as  much  as  if  signed  by  it,  and  both 
have  to  be  considered  together.  This  cannot  be  done 
without  the  presence  of  the  contracting  parties. 

The  grounds  alleged  for  cancellation  and  breach  of 
the  contract  are  defaults  of  the  reclamation  service. 
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and  not  of  the  defendant,  which  is  only  the  holder  of 
the  title.  Such  defaults  or  breaches  cannot  be  deter- 
mined in  the  absence  of  the  party  in  default.  He  must 
have  his  day  in  court.  Therefore,  the  Circuit  Court 
did  not  err  in  sustaining  the  demurrer  and  dismissing 
the  suit. 
The  decree  is  affirmed. 

Affibmed:  Reheabing  Denied. 

Mr.  Chief  Justice  McBride,  Mtt.  Justice  Bean  and 
Mb.  Justice  McNaby  concur. 


Argued  March  10,  reversed  March  31,  rehearing  denied  AprU  21, 1914. 

CUNNINGHAM  v.  FBIENDLY.* 

(139  Pac.  928;   140  Pac.  989.) 

Vendor  and  Purchaser-^Abstracts  of  Title — ^Bequisltes  and  Sufficiency. 

1.  A  good  abstract  of  title  should  show  a  synopsis  of  the  data  as 
to  the  title  which,  when  verified,  will  establish  it,  and  it  must  contain 
a  reference  to  all  conveyances,  transfers  or  other  facts  relied  upon  as 
evidence  of  title,  but  need  not  contain  the  evidence. 

[As  to  how  far  back  purchaser  is  bound  to  search  record  title 
of  his  vendor,  see  note  in  Ann.  Cas.  1914A,  1288.] 

Evidence — Expert  Testimony — Effect. 

2.  Expert  testimony  as  to  the  defects  in  an  abstract  of  title  can 
be  considered  by  the  court  in  the  nature  of  argument  only,  and  the 
court  must  be  the  judge  whether  the  abstract,  when  verified,  shows 
a  good  title. 

[As  to  whether  expert  witness  may  give  opinion  as  to  ultimate 
fact,  see  note  in  Ann.  Cas.  1914B,  191.] 

Partition  —  Actions    for   Partition — ^Parties — Nonresident   Wives    of 
Owners. 

3.  Under  Section  7306,  L.  O.  L.,  providing  that  a  woman  being  an 
alien  shall  not  be  barred  of  her  dower,  and  that  any  woman  residing 


*As  to  the  broker's  right  to  commission  where  sale  fails  because 
of  defects  in  employer's  title,  see  notes  in  3  L.  B.  A.  (N.  S.)  576  and 
24  L.  R.  A.  (N.  S.)   1182. 

The  authorities  on  the  duty  of  a  vendor  as  to  abstract  of  title  are 
reviewed  in  a  note  in  43  L.  R.  A.  (N.  S.)  44. 

On  the  question  of  the  performance  of  a  contract  by  a  real  estate 
broker  to  find  a  purchaser  or  effect  an  exchange  of  his  principal's 
property,  see  note  in  44  L.  B.  A.  593.  Reporter. 
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out  of  the  state  shall  be  entitled  to  dower  of  the  lands  of  her  deceased 
husband  in  the  state  of  which  he  died  seised,  nonresident  wives  of 
owners  of  land  involved  in  a  partition  suit  are  not  necessary  parties 
to  the  suit. 

[As  to  the  effect  of  dower  upon  partition,  see  note  in  82  Am. 
8t.  Bep.  863.  As  to  parties  in  proceedings  to  partition  prop- 
erty of  decedents,  see  note  in  41  Am.  St.  Bep.  142.] 

Vendor  and  Pnrdiaser — Title  of  Vendor— Names  of  Parties  to  Conwy- 
anc68. 

4.  A  discrepancy  between  full  names  and  initials  in  conveyances 
as  shown  by  the  abstract  of  title  to  land  sold,  where  the  initials  are 
those  of  the  parties  apparently  intended,  and  of  the  parties  in  the 
chain  of  title,  having  stood  for  more  than  10  years  without  question, 
is  immaterial. 

[As  to  presumption  that  letter  constitutes  name,  see  note  in 
Ann.  Cas.  1914A,  1115.] 

Vendor  and  Parchaser— Abstract  of  Title — Requisites  and  Sufllciency. 

5.  An  abstract  of  title  which  states  that  a  decree  of  partition 
confirms  the  report  of  the  referees  which  sets  off  lots  described  to  cer- 
tain persons  named  is  sufficient,  as  against  the  objection  that  it  does 
not  show  the  report  of  the  referees  or  decree  in  partition. 

Vendor  and  Purcliaser — Title  of  Vendor — Sufficiency. 

6.  That  certain  lots  were  conveyed  before  the  platting  and  dedica- 
tion of  a  donation  land  claim  does  not  show  that  they  are  not  in- 
cluded therein,  where  the  abstract  shows  that  much  of  the  land 
included  in  the  donation  land  claim  was  disposed  of  as  if  title  had 
been  received  from  the  government  before  it  was  in  fact  received, 
and  attempts  were  made  after  title  was  received  to  confirm  the  titles 
previously  granted. 

Brokers — Compensation — ^Performance  of  Contract. 

7.  Where  a  real  estate  agent  procures  a  purchaser  for  land  who 
afterward  declines  to  accept  it  because  of  alleged  defects  in  the 
owner's  abstract  of  title,  but  the  abstract  in  law  shows  good  title,  and 
the  agent  has  entered  into  no  written  contract  with  the  purchaser  as 
authorized  by  his  contract  of  employment  by  the  owner,  so  that  the 
owner  was  unable  to  enforce  specific  performance,  the  agent  is  not 
entitled  to  commission. 

ON  PETITION  FOB  BEHEABING. 

Trial — Reception  of  Evidence — ^ZSffect  of  Admission. 

8.  An  exhibit  admitted  in  evidence  may  be  considered  for  what  it 
contains,  regardless  of  who  introduced  it. 

Brokers — ^Actions  for  Compensation — Issues. 

9.  In  an  action  by  a  broker  for  commission  on  a  sale  of  real  estate, 
which  failed  because  of  alleged  insufficiency  of  the  abstract  furnished 
by  defendant,  any  defects  in  the  title  offered  must  be  made  specific 
issues  and  tried  by  the  court,  and  plaintiff  must  allege  in  what  re- 
spects the  abstract  is  defective. 

Brokers — ^Bight  to  Compensation — Performance  of  Contract. 

10.  Where  a  broker  is  employed  "to  make  sale  of  the  real  prop- 
erty *  *  and  to  execute  a  binding  contract  of  sale,"  the  fact  that  he 
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brought  the  owner  and  a  purchaser  together,  and  that  the  latter  made 
a  payment,  does  not  entitle  the  broker  to  his  commission  when  the 
sale  is  not  consummated  because  of  refusal  of  the  purchaser  to  accept 
a  title  which  is  good  in  law. 

[As  to  when  a  broker  becomes  entitled  to  commissions,  see 
note  in  28  Am.  St.  Bep.  546.] 

FraadB,  Statute  of — Operation  and  Effect — ^Part  Payment. 

11.  Though  a  part  payment  binds  a  contract  of  sale  of  personalty, 
it  does  not  bind  a  purchaser  of  real  estate;  either  a  contract  in  writ- 
ing or  such  part  performance  as  takes  it  out  of  the  statute  being 
essential. 

From  Multnomah :  William  N.  Gatens,  Judge. 

Department  2.    Statement  by  Mb.  Justice  Eakin. 

This  is  an  action  by  A.  A.  Cunningham  against  J.  C. 
Friendly,  to  recover  commissions  on  sale  of  real 
estate.  The  amended  complaint  sets  out  the  contract 
with  the  defendant  as  follows : 

' '  Contract. 
**  Portland,  Oregon,  April  29,  1910. 
*'To  Cunningham  &  Gray: 

'*For  and  in  consideration  of  one  dollar  ($1.00),  the 
receipt  of  which  is  hereby  acknowledged,  we  hereby  ap- 
point you  exclusive  agent  to  make  sale  of  the  real 
property  herein  described  as  lots  7  and  8  of  block  153, 
of  the  City  of  Portland,  at  5th  and  Montgomery 
Streets,  for  the  price  of  $25,000,  upon  the  following 
terms:  $12,500  cash,  $12,500  secured  by  mortgage 
thereon  for  two  years  at  6  per  cent.  And  you  are 
hereby  authorized  to  accept  a  deposit  to  be  applied  on 
the  purchase  price,  and  to  execute  a  binding  contract 
for  sale  on  our  behalf.  In  case  the  above-described 
property  is  sold  or  disposed  of  within  the  time  speci- 
fied, we  agree  to  make  the  purchaser  a  good  and 
sufficient  warranty  deed  to  same,  and  to  furnish  a  com- 
plete abstract  of  title,  if  required;  and  it  is  further 
agreed  that  you  shall  have  and  may  retain  from  the 
proceeds  arising  from  such  sale  $675.00  commission  on 
the  above  price. 

*'This  contract  to  continue  until  May  1st,  1910. 

''  [Signed]     J.  C.  Fbiendly.     [Seal] 

«* Witness:  W.  S.  Milleb.'' 
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Thereafter,  on  the  30th  day  of  April,  1910,  Cunning- 
ham &  Gray  produced  A.  E.  Eocky,  who,  it  is  alleged, 
was  willing  and  able  to  buy  the  property  on  the  terms 
offered,  and  introduced  him  to  the  defendant,  to  whom 
he  then  and  there  paid  $1,000  by  check  upon  the  pur- 
chase price,  agreeing  to  pay  the  balance  of  the  first 
payment  in  cash,  and  to  give  a  mortgage  for  the  second 
payment,  when  good  warranty  deed  with  abstract  of 
title  should  be  furnished.  It  is  contended  by  plaintiff 
that  the  sale  was  not  completed,  because  defendant  did 
not  furnish  an  abstract  of  title  as  required ;  defendant 
contending  that  he  did  furnish  a  complete  abstract  of 
title,  and  executed  and  tendered  a  deed  as  agreed  with 
Rocky.  Among  other  testimony  introduced  in  evi- 
dence at  the  trial  was  the  following  letter  by  Friendly 
and  Rosenthal  to  Rocky : 

*' Portland,  Oregon,  May  19,  1910. 
*'Dr.  A.  E.  Rocky, 

''Electric  Building,  City. 
''Dear  Sir:  We  herewith  tender  you  warranty  deed 
to  lots  seven  (7)  and  eight  (8)  in  block  one  hundred 
fifty-three  (153),  Portland,  Multnomah  County,  Ore- 
gon, upon  the  payment  by  you  of  eleven  thousand  five 
hundred  dollars  ($11,500.00)  additional  cash  and  a 
mortgage  for  twelve  thousand  five  hundred  dollars 
($12,500.00)  on  the  above-described  property,  payable 
to  us  in  one  year  at  6  per  cent  interest,  said  interest 
payable  quarterly,  with  privilege  of  paying  the  whole 
or  any  part  of  same  in  multiples  of  one  thousand 
($1,000.00)  at  any  time.  The  above  is  in  accordance 
with  our  verbal  agreement,  and  to-day  was  set  by  you 
as  the  time  you  should  close  the  transaction. 

' '  Jacob  Rosenthal. 

"Julius  C.  Fbiendly." 

At  the  close  of  plaintiff's  testimony  defendant 
moved  for  a  judgment  of  nonsuit,  for  the  reason  that 
the  evidence  failed  to  prove  a  cause  suflBcient  to  be  sub- 
mitted to  a  jury,  which  motion  was  denied.    The  court 

70  Or. — 15 
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found  the  facts  in  favor  of  the  plaintiff,  and  rendered 
judgment  accordingly,  from  which  the  defendant 
appeals.  Bevebsed  :  Beheabino  Denied. 

For  appellant  there  was  a  brief  with  oral  arguments 
by  Mr.  Earl  C.  Bronaugh  and  Mr.  Franklin  F.  Korell. 

For  respondent  there  was  a  brief  with  oral  argu- 
ments by  Mr.  J.  N.  Davis  and  Mr.  W.  W.  Dug  an,  Jr. 

Mb.  Justice  Eakin  delivered  the  opinion  of  the 
court. 

1.  The  questions  raised  on  the  appeal  are  included 
in  the  motion  for  judgment  of  nonsuit ;  the  controversy 
being  whether  or  not  the  abstract  furnished  by  the  de- 
fendant was  a  ''complete  abstract  of  title,"  as  con- 
tracted. There  is  no  effort  to  question  defendant's 
title  to  the  property,  but  only  the  sufficiency  of  the 
abstract  tendered.  A  good  abstract  should  show  a 
synopsis  of  the  data  as  to  the  title  which,  when  verified, 
will  establish  it.  It  must  contain  a  reference  to  all 
conveyances,  transfers  or  other  facts  relied  upon  as 
evidence  of  the  title,  but  need  not  contain  the  evidence. 
See  Jaeger  v.  Harr,  62  Or.  21  (123  Pac.  61,  901),  as 
to  a  good  abstract. 

2,  3.  There  was  objection  made  to  testimony  of  ex- 
perts as  to  what  were  the  defects  in  the  abstract 
offered,  and  their  opinions  as  to  whether  the  abstract 
was  sufficient.  Although  the  testimony  was  received^ 
it  can  be  considered  by  the  court  in  the  nature  of  argu- 
ment only,  and  it  must  be  the  judge  of  whether  the  ab- 
stract, when  verified,  shows  a  good  title.  Therefore 
we  have  considered  only  the  testimony  and  written 
opinions  of  experts  as  suggesting  the  points  in  the  ab- 
stract to  be  considered.  One  of  the  objections  to  it  is 
that,  in  the  suit  to  partition  the  real  property  of  the 
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estate  of  Isaac  A.  Davenport,  deceased,  it  is  not  shown 
whether  the  parties  to  the  suit  named  as  owners  of  an 
interest  had  wives  living,  and,  if  so,  that  they  are  not 
made  parties  to  the  suit.  Section  7306,  L.  0.  L.,  pro- 
vides: 

'*A  woman  being  an  alien  shall  not  on  that  account 
be  barred  of  her  dower ;  and  any  woman  residing  out 
of  the  state  shall  be  entitled  to  dower  of  the  lands  of 
her  deceased  husband  lying  in  this  state  of  which  her 
husband  died  seised.'* 

And  it  is  held  that  this  statute  has  a  negative  opera- 
tion, namely :  That  a  woman  residing  out  of  the  state 
shall  be  entitled  to  dower  in  lands  only  of  which  her 
husband  died  seised:  Thornburn  v.  Doscher  (C.  C),  32 
Fed.  811.  As  applied  to  the  case  before  us,  the  wives 
of  the  parties  to  the  partition  suit  not  made  parties 
were  nonresidents  of  thi^  state.  Hence  the  nonresi- 
dent wives  were  not  necessary  parties  to  that  suit, 
and  the  decree  of  partition  operated  as  an  alienation 
of  the  land  by  the  tenants  in  common,  except  as  to  the 
tracts  or  parcels  decreed  to  the  husband  of  such 
woman. 

4.  As  to  the  interests  of  the  trustees  to  whom  his 
interest  in  the  lots  in  question  were  willed  by  John 
Davenport,  deceased,  Henry  Davenport,  one  of  said 
trustees,  who  did  not  act,  was  a  party  to  the  parti- 
tion suit,  as  were  also  John  McDonald  and  Edward 
Charles  Davis,  and  their  interests  as  trustees  and 
as  individuals  were  set  out  in  the  complaint.  De- 
fendants all  answered,  expressly  admitting  that  the 
complaint  correctly  set  out  the  interests  of  all  the 
parties  to  the  suit.  That  was  33  years  ago.  The 
decree  in  the  partition  suit  eliminated  the  interest  of 
everyone  in  the  lots  in  question  except  that  of  Mary 
Elizabeth  McDonald,  Elizabeth  Matilda  Davenport, 
James  S.  Davenport  and  Charles  Henry  Davenport,  to 
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whom  the  title  thereto  was  decreed,  and  was  acquiesced 
in  by  Henry  Davenport  thereafter.  Mary  Elizabeth 
McDonald,  Elizabeth  Matilda  Davenport  and  Charles 
H.  Davenport  were  the  only  heirs  of  James  S.  Daven- 
port, who  died  June  21,  1884.  The  abstract  shows 
that  John  McDonald  succeeded  to  their  title  in  said  lots 
on  December  2,  1884.  A  discrepancy  between  full 
names  and  initials  occurred  in  the  conveyances  as 
shown  by  the  abstract,  where  the  initials  are  those  of 
the  parties  apparently  intended  and  of  the  parties  in 
the  chain  of  title.  Having  stood  without  question  25 
or  30  years,  it  is  immaterial  after  this  lapse  of  time, 
being  more  than  10  years.  The  order  of  distribution 
referred  to,  as  well  as  the  complaint  and  answer  in  the 
partition  suit,  showing  who  were  the  heirs  of  Isaac  A. 
Davenport,  has  been  acquiesced  in  for  33  years,  and 
is  suflBcient.  Neither  did  Matthew  Davenport  take 
any  interest  in  the  real  estate  of  John  Davenport, 
deceased,  as  the  title  was  willed  to  trustees,  and  the 
partition  suit  divested  the  trustees  of  any  title  to  the 
lots  in  question. 

5.  Objection  is  made  that  the  abstract  of  the  parti- 
tion suit  does  not  meet  the  needs  of  the  abstracter, 
nor  show  the  report  of  the  referees  or  decree  in  parti- 
tion. The  abstract  states  that  the  decree  confirms  the 
report  of  the  referees,  which  sets  off  to  Mary  Eliza- 
beth McDonald,  Elizabeth  Matilda  Davenport,  James 
S.  Davenport  and  Charles  Henry  Davenport  lots  7  and 
8,  block  153,  Portland.  It  is  not  the  purpose  of  an  ab- 
stract to  furnish  evidence  of  these  facts,  but  to  set 
forth  a  summary  or  synopsis  of  the  facts  relied  on 
that,  when  verified,  will  furnish  such  evidence.  That 
is  disclosed  by  this  abstract. 

6.  Some  question  was  raised  that  lots  7  and  8,  block 
153,  Portland,  deeded  by  Coffin  to  Hart,  were  not  a 
part  of  the  tract  known  as  the  Coffin  donation  land 
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claim,  as  that  deed  is  dated  March  28,  1858,  while  the 
claim  was  not  platted  or  dedicated  until  December  4, 
1867,  and  is  there  called  Coffin's  Addition  to  Portland. 
There  is  probably  no  doubt  but  that  the  Coffin  donation 
land  claim  was  platted  prior  to  March,  1858;  but  he, 
not  having  title  to  his  claim  at  that  date,  replatted  it  in 
1867,  and  in  this  case,  as  in  all  the  other  donation  land 
claims  on  which  Portland  is  situated,  the  title  to  the 
lands  was  dealt  with  as  though  the  claimant  had  re- 
ceived a  title  from  the  general  government.  Later 
attempts  were  made  to  perfect  the  titles  in  the  pur- 
chasers. See  bond  of  Coffin,  at  page  15  of  the  Abstract, 
in  which  he  subsequently  undertakes  to  perfect  the  title. 
It  will  be  noted  that  many  of  the  titles  to  this  land  on 
which  Portland  is  situated  passed  through  the  name  of 
C.  M.  Carter  during  the  pretitle  period,  as  appears  in 
this  abstract,  and  that,  after  Coffin  had  conveyed  these 
lots  to  Hart  in  1858,  after  he  had  received  patent  from 
the  United  States  government  on  March  2,  1861,  and 
after  he  had  platted  the  claim  in  1867,  he  deeded  by 
quitclaim  deed  his  whole  claim,  223  acres,  to  C.  M.  Car- 
ter on  August  20,  1870.  Hart  conveyed  these  lots  to 
Isaac  A.  Davenport  on  April  6,  1859,  prior  to  the 
patent  or  plat,  and  on  February  20,  1871,  after  the 
patent  and  plat  Carter  conveyed  them  to  Isaac  A. 
Davenport,  evidently  in  fulfillment  of  the  Coffin  bond, 
supra,  and  the  Coffin  quitclaim  deed  to  him. 

7.  Most  of  these  objections  are  extremely  technical, 
but  would  be  given  notice  if  the  title  were  not  aided  by 
long  adverse  possession  in  the  present  claimants, 
which  cures  all  of  these  omissions.  Therefore  we  are 
of  the  opinion  the  abstract  was  sufficient,  and  that  the 
Friendly  deed  and  abstract  tendered  on  May  29,  1910, 
were  a  sufficient  compliance  with  his  contract.  If 
there  had  been  a  contract  in  writing  made  with  Eocky 
as  was  authorized  by  the  contract  with  the  plaintiff. 
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so  that  defendant  could  have  enforced  specific  perform- 
ance on  establishing  his  compliance,  plaintiff  might 
have  been  entitled  to  his  commission;  but  as  between 
the  defendant  and  Rocky  the  latter  was  not  bound  to 
purchase,  and  defendant  had  no  remedy.  Therefore 
the  plaintiff  did  not  make  sale  of  the  lands,  nor  did  he 
furnish  a  purchaser,  ready,  able,  and  willing  to  pur- 
chase. 

The  judgment  will  be  reversed  and  the  nonsuit 
granted.  Beversed:  Behearing  Denied. 

Mr.  Chief  Justice  McBride,  Mr.  Justice  Bean  and 
Mr.  Justice  McNary  concur. 


Denied  April  21,  1914. 

On  Petition  for  Behearing. 

(140  Pac.  989.) 

Mr.  Justice  Eakin  delivered  the  opinion  of  the 
court. 

8.  It  is  not  a  matter  of  importance  who  introduced 
Defendant's  Exhibit  1.  It  was  here  for  the  considera- 
tion of  what  it  contained,  regardless  of  who  offered  it : 
Jennings  v.  Trvmmer,  52  Or.  149  (96  Pac.  874, 132  Am. 
St.  Bep.  680,  23  L.  B.  A.  (N.  S.)  164,  and  cases  there 
cited) ;  Patton  v.  Women  of  Woodcraft,  65  Or.  33  (131 
Pac.  521).  It  is  objected  that  the  law  does  not  make 
the  court  the  searcher  of  the  record  as  to  the  abstract 
of  title.  That  may  be  true,  but  the  law  does  make  the 
court  the  judge  of  whether  the  abstract  is  suflBcient; 
and  there  is  no  question  here  as  to  the  sufficiency  of 
the  title. 

9.  If  there  be  defects  in  the  title,  they  must  be  made 
specific  issues  and  tried  by  the  court;  and  if  plaintiff 
objects  to  the  abstract  as  suspicious  or  defective,  he 
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must  allege  what  is  defective  and  in  what  respects. 
He  cannot  call  an  expert  to  decide  the  matter  for  the 
court,  and  custom  or  practice  c^  attorneys  or  abstract- 
ers will  not  determine  the  title,  nor  the  rule  of  evi- 
dence in  relation  thereto.  A  complete  abstract  of  title 
does  not  mean  the  complete  evidence  of  the  title,  but  a 
synopsis  of  the  data  as  to  the  title. 

10.  The  plaintiff  was  not  employed  to  find  a  pur- 
chaser for  the  lots  and  to  bring  the  purchaser  and 
seller  together,  but  * '  to  make  sale  of  the  real  property 

•  *  for  the  price  of  $25,000  *  *  and  to  execute  a  bind- 
ing contract  of  sale  on  our  behalf.  In  case  the  above 
property  is  sold  or  disposed  of  t  *  you  shall  have 

•  *  $675  commission  on  the  above  price."  This  case 
does  not  come  within  the  rule  announced  in  Henry  v. 
Barker,  61  Or.  276  (118  Pac.  205,  122  Pac.  298).  No 
specific  objections  are  made  in  the  pleadings  or  in  the 
evidence  to  the  title  to  the  property;  and  the  whole 
controversy  therein  is  as  to  the  suflSciency  of  the  ab- 
stract. Plaintiff  relies  upon  the  fact  that  he  brought 
Eocky  and  Friendly  together,  but  that  does  not  bring 
plaintiff  within  his  contract  to  sell ;  neither  does  Rocky 
by  his  letter  (Plaintiff's  Exhibit  ''W)  agree  to  buy. 

11.  A  deposit  on  the  price  does  not  bind  the  pur- 
chaser to  buy.  There  must  be  a  contract  in  writing 
or  such  part  performance  as  takes  the  case  out  of  the 
statute,  A  part  payment  binds  a  contract  of  sale  of 
personal  property,  but  not  of  real  estate :  See  Cooper 
V.  Thomason,  30  Or.  161  (45  Pac.  295). 

The  petition  is  denied. 

Bsvebsed:  Beheabing  Denied. 

Me.  Chief  Justice  McBbidb,  Mb.  Justice  Bean  and 
Mb.  Justice  McNaby  concur. 
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Argued  April  14,  reversed  April  21,  1914. 

STATE  V.  McDANIEL. 

(140  Pac.  993.) 


Criminal  Law— Beception  of  Evidence — ^Restriction  to  Special  Pur- 
pose. 

1.  On  a  trial  of  two  defendants  for  murder,  the  refusal  to  restrict 
evidence  of  declarations  made  by  one  of  them  after  the  murder  in 
the  absence  of  the  other  to  the  declarant  is  error. 

[As  to  admissibility  of  confession  of  third  person  in  criminal 
ease,  see  note  in  Ann.  Cas.  1913E,  723.] 

Criminal  Law — Trial — Presence  of  Def  endant^ 

2.  The  trial  court  has  the  power  to  make  a  nunc  pro  tunc  order  in 
the  absence  of  defendant  for  the  entry  in  the  journal  of  a  record  of  a 
verdict  of  conviction,  but  the  practice  is  not  to  be  commended. 

[As  to  necessity  of  the  presence  of  the  accused  in  trial  of  crim- 
inal case,  see  notes  in  28  Am.  Dec.  629;  68  Am.  Dec.  219.] 

Criminal  Law — Becord — ^Presence  of  Defendant. 

3.  The  record  case  should  affirmatively  show  that  defendant  was 
present  when  a  verdict  of  conviction  was  received. 

From  Crook :  William  L.  Bradshaw,  Judge. 

Department  1.  Statement  by  Mr.  Chief  Justice 
McBride. 

The  defendant,  Gaylord  McDaniel,  was  indicted  and 
tried  jointly  with  Fannie  C.  Poch  for  the  murder  of 
Herman  Poch.  Upon  the  trial  evidence  was  offered  of 
certain  declarations  and  admissions  of  Fannie  C. 
Poch,  which  were  made  after  the  killing,  but  not  in 
the  presence  of  McDaniel,  tending  to  incriminate  her- 
self and  her  codefendant.  The  defendant  McDaniel 
objected  to  this  testimony  as  affecting  himself,  and 
moved  that  the  statements  should  be  withdrawn  from 
the  jury  so  far  as  they  affected  him ;  but  both  the  objec- 
tion and  the  motion  were  overruled  by  the  court.  The 
jury  returned  a  verdict  of  guilty  of  murder -in  the  sec- 
ond degree  against  him  and  acquitted  Mrs.  Poch:  The 
verdict  was  received  and  filed,  but  not  recorded,  and 
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the  defendant  was  sentenced  to  imprisonment  for  life. 
Subsequently,  and  at  the  next  term,  a  nunc  pro  tunc 
order  was  made  by  the  court  in  the  following  language : 

* '  In  the  Circuit  Court  of  the  State  of  Oregon  for  Crook 

County. 

*'The  State  of  Oregon, 

Plaintiff, 

V. 

Gaylord  McDaniel  and  Fannie  C.  Poch, 

Defendants. 

**Now  at  this  time  this  case  coming  on  for  hearing, 
for  an  order  to  have  the  journal  entry  of  the  return 
of  the  verdict  of  the  jury  in  the  above-entitled  case 
entered  in  the  journal  of  this  court  as  of  the  21st  day 
of  May,  1913,  the  day  on  which  it  was  returned  into 
court  by  the  jury,  and  it  appearing  to  the  court  that 
the  jury  in  the  above-entitled  case  returned  its  verdict 
into  court  on  the  21st  day  of  May,  1913,  and  was  filed 
therein  on  said  day,  that  the  clerk  by  oversight 
neglected  to  enter  the  same  in  the  journal  of  this  court 
on  said  day  or  at  all.  It  is  therefore  ordered  and  ad- 
judged by  the  court  that  an  entry  of  the  return  of  said 
verdict  of  said  jury  in  the  above-entitled  case  be  en- 
tered now  as  of  the  21st  day  of  May,  1913,  in  the  jour- 
nal of  this  court,  by  the  clerk. 

**  Dated  this  14th  day  of  June,  1913. 

**W.  L.  Bradshaw,  Judge. 

**Be  it  remembered  that  at  a  regular  term  of  the 
Circuit  Court  of  the  State  of  Oregon,  for  the  county 
of  Crook,  begun  and  held  at  the  courthouse,  in  Prine- 
ville,  in  said  county  and  state,  on  Monday  the  5th  day 
of  May,  A.  D.  1913,  the  same  being  the  first  Monday 
in  said  month  and  the  time  fixed  by  law  for  holding  a 
regular  term  of  said  court,  when  were  present:  The 
Hon.  W.  L.  Bradshaw,  Judge,  Presiding;  W.  A.  Bell, 
District  Attorney;  Warren  Brown,  Clerk;  Frank  El- 
kins,  Sheriff.  When,  on  Wednesday  the  21st  day  of 
May,  A.  D.  1913,  or  the  fifteenth  judicial  day  of  said 
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term,  among  others,  the  following  proceedings  were 
had  to  wit: 

**  State  of  Oregon, 

Plaintiff, 

V. 

Gaylord  McDaniel  and  Fannie  C.  Poch, 

Defendants. 

**Now,  on  this  21st  day  of  May,  1913,  comes  on  this 
cause  to  be  heard,  the  jury  heretofore  impaneled  and 
sworn,  return  into  open  court  their  verdict,  which 
reads  as  follows,  to  wit: 

**  'In  the  Circuit  Court  of  the  State  of  Oregon  for  the 

County  of  Crook. 

'*  'State  of  Oregon, 

Plaintiff, 

V. 

Gaylord  McDaniel  and  Fannie  C.  Poch, 

Defendants. 

''  'Verdict. 

"  'We,  the  jury  impaneled  in  the  above-entitled 
cause,  find  fhe  defendant  Gaylord  McDaniel  guilty  of 
murder  in  the  second  degree  and  the  defendant  Fannie 
C.  Poch  not  guilty  as  charged. 

"  'C.  R.  McIiALLiN,  Foreman.' 

"Said  verdict  was  read  in  open  court  and  ordered 
filed  by  the  clerk.  Whereupon  the  defendant  Gaylord 
McDaniel  was  remanded  to  the  custody  of  the  sheriff 
of  Crook  County,  Oregon,  and  the  jury  was  discharged 
from  further  consideration  of  the  case.'' 

Reversed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  N.  G.  Wallace  and  Mr.  George  L.  Bernier,  with 
an  oral  argument  by  Mr.  Wallace. 

For  the  State  there  was  a  brief  over  the  names  of 
Mr.  Willard  H.  Wirtz,  District  Attorney,  and  Mr. 
Wells  A.  Bell,  with  an  oral  argument  by  Mr.  Wirtz. 
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Opinion  by  Mr.  Chibp  Justice  McBbidb. 

1-3.  The  court  erred  in  refusing  to  restrict  the  evi- 
dence of  the  declarations  of  Mrs.  Poch  made  after  the 
killing  and  not  in  the  hearing  of  her  codefendant. 
Declarations  of  an  alleged  conspirator  made  after  the 
termination  of  the  conspiracy  are  not  admissible 
against  a  co-conspirator :  8  Cyc.  680  B,  and  cases  there 
cited.  A  conspiracy  is  in  the  nature  of  a  criminal 
partnership  to  do  an  unlawful  act,  and  as  in  cases  of 
ordinary  partnerships  each  partner  is  bound  by  the 
acts  and  declarations  of  his  fellow  partners  made  or 
done  in  furtherance  of  the  common  object;  so  in  con- 
spiracy each  conspirator  is  bound  by  the  acts,  declara- 
tions and  admissions  made  by  a  fellow  conspirator  be- 
fore the  termination  of  the  conspiracy,  but,  when  the 
unlawful  object  has  been  accomplished,  the  conspiracy 
is  at  an  end — the  criminal  partnership  is  dissolved — 
and  no  member  of  it  can  bind  the  others  by  his  own 
acts,  admissions,  or  declarations.  The  court  should 
have  expressly  directed  the  jury  that,  while  the  evi- 
dence in  question  might  be  considered  as  against  Mrs, 
Poch,  it  could  not  be  considered  as  tending  to  prove 
anything  against  defendant  McDaniel.  While  we  are 
of  the  opinion  that  the  court  had  a  right  to  make  the 
nunc  pro  tunc  order  in  the  absence  of  the  defendant,  it 
is  a  practice  not  to  be  commended.  Neither  the  nunc 
pro  tunc  order  nor  the  record  of  conviction  or  judg- 
ment shows  that  the  defendant  was  present  when  the 
verdict  was  received.  This  was  a  grave  irregularity, 
to  say  the  least.  The  defendant  had  a  constitutional 
right  to  be  present  at  every  stage  of  the  proceedings, 
and  the  record  should  affirmatively  show  that  he  was 
present:  12  Cyc.  686,  and  cases  there  cited;  Bishop, 
New  Criminal  Procedure,  §  1001 ;  State  v.  Walton,  50 
Or.  142  (91  Pac.  490,  13  L.  R.  A.  (N.  S.)  811) ;  People 
V.  Jung  Qung  Sing,  70  Cal.  469  (11  Pac.  755).     While 
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we  are  not  prepared  to  say,  in  the  absence  of  a  statute 
requiring  the  presence  of  a  defendant  to  be  noted,  that 
a  failure  to  record  the  fact  of  his  presence  would  render 
the  trial  nugatory,  yet  the  practice  of  doing  so  has 
been  so  nearly  universal  and  immemorial  that  it  is 
better  not  to  deviate  from  it. 

Other  objections  are  urged,  but  we  deem  them  with- 
out merit. 

The  admission  of  the  declarations  of  Mrs.  Poch  with- 
out limitation  of  their  effect  was  so  prejudicial  to  de- 
fendant that  it  necessitates  a  reversal  of  this  case. 

The  judgment  will  therefore  be  reversed  and  a  new 
trial  granted.  Bevebsed. 

Mb.  Justice  Moobe,  Mb.  Justice  Bubnett  and  Mb. 
Justice  Bamsey  concur. 


Argued  February  20,  denied  April  21,  1914. 

JONES  V.  McGINN. 

(140  Pac.  994.) 

^  OontractB — ^Rescission — ^Bestoration  of  Consideration. 

1.  The  general  rule  that  a  party  seeking  to  rescind  a  contract  for 
fraud  shall  restore  the  consideration  does  not  apply  where  the  prop- 
erty has  been  destroyed,  is  worthless,  or  is  taken  from  him  without 
his  fault. 

[As  to  necessity  for  return  of  consideration  paid  on  repudiation 
of  contract  to  convey  land  which  is  absolutely  void,  see  note  in 
Ann.  Gas.  1914C,  898.] 

Contracts — "Besdssion."  . 

2.  "Rescission*'  means  that  both  parties  to  a  contract  shaU  be 
wholly  released,  as  though  it  had  not  been  made. 

Contracts — ^Rescission — ^Restoration  of  Consideration. 

3.  When  courts  cannot  place  the  parties  in  statu  quo,  they  are  not 
precluded  from  granting  relief  from  fraud;  damages  being  given  if 
either  party  can  restore  the  property,  and  inability  to  restore  result- 
ing from  the  course  of  complainant  when  not  aware  of  the  fraud  not 
preventing  relief. 
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[As  to  how  and  within  what  time  a  contract  may  be  rescinded, 
see  note  in  74  Am.  Dec.  657.] 

Sales — BesciBsioii — ^Restoration  of  Consideration. 

4.  Where  a  buyer  offers  to  restore  the  goods  received  under  a  sale 
induced  by  fraud,  and  the  seller  absolutely  refuses  to  receive  them, 
the  buyer  will  be  relieved  from  the  duty  of  actually  returning  or 
tendering  them. 

[As  to  rights  of  parties  to  a  fraudulent  or  illegal  transaction, 
see  note  in  34  Am.  Dec.  735.] 

Oontracts — Disposition  of  Cause — ^Proceedings  In  Lower  Court — SnllL- 
dency  of  Decree. 

5.  Where  plaintiff  received,  nnder  a  contract  with  defendants,  a 
lease  of  an  apartment  house  and  the  furniture  contained  therein, 
incumbered  by  a  chattel  mortgage,  and  in  a  suit  to  rescind  for  fraud 
tendered  the  property  into  cdurt  and  paid  the  rent  till  a  decree  in 
her  favor  for  rescission,  after  which  she  refused  to  continue  the  pay- 
ments, and  the  mortgage  was  foreclosed,  and  on  appeal  the  decree  was 
simply  affirmed,  the  trial  court,  on  receiving  the  mandate,  properly 
entered  a  decree  requiring  defendants  to  surrender  plaintiff's  notes 
and  mortgage  for  cancellation  and  reconvey  the  land  received  by 
them,  though  it  had  become  impossible  for  plaintiff  to  place  them 
in  statu  quo. 

Department  2.  Original  proceeding  in  Supreme 
Court. 

This  is  proceeding  for  mandamus  by  Minerva  A. 
Jones  and  C.  M.  Jones,  her  husband,  against  Henry  E. 
McGinn,  one  of  the  judges  of  the  Circuit  Court  of  the 
State  of  Oregon  for  the  Fourth  Judicial  District. 
The  facts  are  fully  stated  in  the  opinion  of  the  court. 

Demubrbb  Ovbbbulbd:  Writ  Dismissed. 

For  plaintiffs  there  was  a  brief  over  the  name  of 
Messrs.  Manning,  White  d  Hitch,  with  an  oral  argu- 
ment by  Mr,  Sam  White. 

For  defendant  there  was  a  brief  with  oral  arguments 
by  Mr.  Allan  R.  Joy  and  Mr.  John  F.  Logan. 

Opinion  Pbb  Cubiam. 

This  is  an  original  proceeding  in  this  court  by  writ 
of  mandamus  against  the  defendant,  as  judge  of  the 
Circuit  Court  of  Multnomah  County,  to  require  him 
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to  enter  decree  in  that  court  in  accordance  with  the 
mandate  of  this  court  in  the  case  of  Owen  v.  Jones, 
issued  the  20th  day  of  November,  1913.  The  contro- 
versy arose  under  the  following  condition  of  the  last- 
named  case:  It  was  brought  here  on  appeal  by  the 
defendants,  and  the  decree  of  the  Circuit  Court  was 
affirmed.  The  opinion  is  reported  in  68  Or.  311  (136 
Pac.  332).  The  defendants  were  owners  of  a  lease 
upon  an  apartment  house  and  of  the  furniture  con- 
tained therein,  and  made  a  contract  with  the  plaintiff 
to  exchange  the  same  for  plaintiff's  dwelling  and  two 
lots  in  Portland  and  certain  promissory  notes.  That 
many  false  representations  were  made  to  the  plaintiff 
by  the  defendants  and  their  agents,  and  frauds  perpe- 
trated upon  her,  was  fully  established  at  the  trial, 
being  recited  in  the  answer  to  the  writ  in  this  case. 
Immediately  after  plaintiff  had  completed  the  ex- 
change, she  learned  of  the  misrepresentations  and 
frauds  of  the  defendants,  and  rescinded  the  trade,  giv- 
ing defendants  notice  thereof,  and  brought  suit  in  the 
Circuit  Court  of  Multnomah  County  to  retract  the 
trade,  to  recover  her  property,  and  to  have  canceled 
the  notes  she  bad  given  in  the  sum  of  $1,075,  and  to 
have  defendants  adjudged  to  take  back  their  property. 
For  that  purpose  plaintiff  tendered  the  property  into 
court.  The  furniture  and  the  lease  of  the  apartment 
house  had  been  encumbered  by  the  defendants  by  a 
chattel  mortgage  in  the  sum  of  $500,  as  security  for  the 
payment  of  the  rent  of  $130  per  month,  which  Owen 
paid  until  decree  of  the  Circuit  Court  was  rendered, 
covering  a  period  of  about  seven  months,  when  she  re- 
fused to  make  further  payments  thereof,  and  tendered 
the  property  to  the  defendants.  The  rent  thereafter 
being  unpaid,  the  mortgagee  foreclosed  the  chattel 
mortgage  and  sold  the  furniture,  delivering  it  to  the 
purchaser.     The  mandate  of  this  court  was  simply  an 
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affirmance  of  the  decree  of  the  Circuit  Court;  namely, 
that  the  contract  be  rescinded.  When  the  mandate 
was  received  by  the  Circuit  Court,  conditions  had 
changed,  and  the  property  in  the  rooming-house  was 
no  longer  in  the  possession  of  the  plaintiff,  through  no 
act  of  hers,  and  could  not  be  returned  by  her  to  the 
defendants.  The  Circuit  Court,  after  a  recital  of  the 
conditions,  rendered  a  decree  upon  the  mandate  to  the 
effect  that  the  contract  be  rescinded,  and,  it  appearing 
that  Edith  Owen,  since  the  commencement  of  the  suit, 
had  at  all  times  while  the  property  was  in  her  posses- 
sion, and  until  the  same  was  taken  from  her  possession 
by  process  of  law,  been  ready  and  willing  to  turn  it 
over  to  the  defendants,  and  had  at  all  times  tendered 
back  said  property,  ruled  that  the  deed  by  Owen  to 
Jones  be  canceled,  and  defendants  ordered  to  execute 
and  deposit  with  the  clerk  of  the  court  a  deed  of  convey- 
ance to  Owen  of  said  lots  6  and  21,  and  to  surrender 
for  cancellation  the  Owen  notes  and  the  mortgage 
securing  the  same,  together  with  possession  of  said 
lands.  Defendants  objected  to  said  decree,  insisting 
that,  if  Owen  did  not  place  defendant  in  statu  quo  by 
the  delivery  of  the  rooming-house  and  contents  free 
from  charge,  she  was  not  entitled  to  rescind  the  con- 
tract, and  applied  for  this  writ  of  mandamus  to  re- 
quire the  Circuit  Court  to  enter  the  decree  affirmed  by 
this  court.  The  judge  of  the  Circuit  Court  answered 
the  writ  setting  up  the  facts,  to  which  a  demurrer  was 
filed.  The  foregoing  constitutes  the  issue  before  us. 
1.  Plaintiff  in  this  proceeding  insists  there  is  no  ex- 
ception to  the  rule  that  there  can  be  no  rescission  of  a 
contract  unless  the  plaintiff  in  the  suit  for  that  purpose 
places  the  defendants  in  statu  quo.  The  general  rule 
for  rescission  of  a  contract  for  fraud  requires  that  the 
party  seeking  to  rescind  shall  restore  the  consideration 
he  has  received  under  the  contract;  but  there  are  ex- 
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ceptions  to  this  rule,  many  of  which  are  given  in  9 
Cyc.  439;  namely,  where  the  property  has  been  de- 
stroyed, is  worthless,  or  is  taken  from  him  without 
his  fault.  In  Henninger  v.  Redid,  51  N.  J.  Eq.  74  (26 
Atl.  449),  it  is  expressly  mentioned  that  if  the  prop- 
erty is  taken  on  a  prior  existing  lien  he  is  not  required 
to  restore  it.  Thus,  in  Hammond  v.  Pennock,  61  N.  Y. 
145,  it  is  held  the  same  property  need  not  be  returned. 
It  is  in  the  discretion  of  the  equity  court  to  decree  what 
return  shall  be  made.  The  same  is  held  in  Jervis  v. 
Berridge,  28  L.  T.  (N.  S.)  481. 

2.  Eescission  means  that  both  parties  shall  be  wholly 
released  from  the  contract  as  though  it  had  not  been 
made.  The  common  law  requires :  First,  that  the  par- 
ties seeking  to  rescind  must  return  the  consideration 
received  before  he  can  reclaim  what  he  parted  with; 
but  this  is  not  the  only  rule  in  equity,  but  the  bill 
should  offer  to  return  if  the  court  should  so  decree. 
It  is  said  in  note  95,  page  441,  of  9  Cyc. : 

**The  best-considered  cases  in  equity  go  far  to  bear 
out  the  proposition  that  there  is  a  remedy  in  equity 
to  ask  the  court  to  rescind  without  requiring  an  abso- 
lute return  before  suit,  wherever  such  a  return  would 
operate  to  enhance  the  completeness  of  the  fraud  or 
abandon  the  little  indemnity  that  already  exists." 

This  was  the  theory  in  Crossen  v.  Murphy,  31  Or. 
114  (49  Pac.  858). 
It  is  said  in  the  text  of  9  Cyc.  441 : 

*  *  Since  the  doctrine  that  one  must  restore  what  he  has 
received  is  so  frequently  used  to  shield  the  party  guilty 
of  the  fraud,  it  is  not  strange  that  the  courts  have 
endeavored  to  put  some  limits  to  the  doctrine  itself. '^ 

3.  Wlien  the  courts  cannot  place  the  parties  in  statu 
quo,  they  are  not  precluded  from  granting  relief  from 
fraud:  Myrich  v.  Jacks,  33  Ark.  425.  Equity  courts 
can  go  more  on  presumptive  evidence  than  law  courts. 
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If  either  party  cannot  restore  the  property,  damages 
may  be  given ;  and,  if  the  inability  to  restore  happens 
by  the  course  of  complainant,  it  should  not  prevent  his 
obtaining  relief  if  he  was  not  aware  of  the  fraud: 
Warner  v.  Daniels,  29  Fed.  Cas.  17,181  (1  Woodb.  & 
M.  90).  The  complainant  is  entitled  to  rescission 
because  of  fraud,  and  it  is  immaterial  that  statu  quo 
cannot  be  literally  restored:  Brown  v.  Norman,  65 
Miss.  369  (4  South.  293,  7  Am.  St.  Eep.  663) ;  Sisson 
V.  Hill,  18  R.  I.  212  (26  Atl.  196,  21  L.  R.  A.  206) ;  Scott 
V.  Perrin,  7  Ky.  (4  Bibb.)  360;  Mincho  v.  Bankers' 
Life  Ins.  Co.  of  City  of  New  York,  124  App.  Div.  578 
(109  N.  Y.  Supp.  179) ;  Placer  County  v.  Freeman,  149 
Cal.  739  (87  Pac.  628). 

4.  It  is  further  held  that,  if  the  buver  offers  to  re- 
store the  goods  received  by  him  under  a  sale  induced 
by  fraud,  and  is  met  by  an  absolute  refusal  of  the 
seller  to  receive  them  if  tendered,  he  will  be  relieved 
from  the  duty  of  actually  returning  or  tendering  them : 
Milliken  v.  Shillings,  89  Me.  180,  183  (36  Atl.  77) ;  9 
Cyc.  441,  n.  96. 

5.  Here  the  defendant  has  continuously  and  strenu- 
ously resisted  a  rescission.  It  appears  that  the  plain- 
tiff in  the  suit  for  rescission  paid  the  rent  on  the  house 
until  the  day  of  the  decree  of  the  Circuit  Court  in  her 
favor,  and  then  demanded  that  the  property  be  rede- 
livered at  once,  and  that  she  be  relieved  of  further 
liability.  It  was  thereafter,  in  May,  1913,  that  the 
property  was  taken  on  foreclosure;  Mrs.  Owen  con- 
tending that  the  house  could  be  run  only  at  a  great 
loss,  and  was  therefore  worthless;  and,  the  decree  so 
requiring  the  rescission  of  the  contract,  plaintiff  made 
no  further  claim  to  the  property,  contending  that  it 
was  thereafter  at  defendant's  risk.  Defendants  by 
the  appeal  delayed  the  execution  of  the  decree  for  more 
than  a  year,  thus  attempting  to  require  plaintiff  to  run 

70  Or.— la 
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the  apartment  house  in  the  meantime,  which,  it  is  al- 
leged, would  have  been  at  a  loss  of  more  than  $100  per 
month.  This  condition  was  created  by  the  defendants' 
appeal,  which,  we  agree  with  Judge  McGinn,  equity 
should  not  require.  There  is  no  question  in  this  case 
but  that  defendants  secured  the  contract  sought  to  be 
rescinded  by  gross  imposition  and  fraud,  and  to  adopt 
defendants '  theory  of  the  case  would  be  to  impose  upon 
Mrs.  Owen  a  loss  greater  than  the  value  of  the  whole 
property  she  thought  she  was  to  receive.  She  has 
cared  for  the  property  and  paid  all  expense  therefor 
until  the  decree  was  rendered  in  her  favor  in  the  Cir- 
cuit Court  in  November,  1912,  which  is  all  that  should 
be  required.  The  situation  is  not  an  ordinary  one  in 
which  rescission  is  sought.  In  this  case  evidently  the 
goodwill  of  the  business  and  the  lease  of  the  house  in 
which  it  was  conducted  were  the  principal  values  pass- 
ing. The  furniture  had  but  little  value  if  removed 
from  the  house.  The  payment  of  the  rent,  gas  bill, 
light  bill,  expense  of  scavenger,  and  cost  of  heating 
were  all  frequent,  inevitable  and  relentless  as  incident 
to  the  business.  It  was  in  the  power  of  the  defend- 
ants to  delay  the  time  to  assume  them,  and  thus  work 
a  hardship  upon  the  plaintiff,  if  not  actually  to  render 
her  bankrupt,  making  it  impossible  for  her  to  retain 
the  property  for  redelivery.  These  are  matters  not 
involved  in  the  ordinary  sale  of  personal  property, 
and  litigants  must  act  at  their  peril  in  such  cases  as 
a  mistake  may  result  in  great  loss.  It  is  held  in  Neblett 
V.  MacFarland,  92  U.  S.  101  (23  L.  Ed.  471) : 

**A  party  seeking  to  set  aside  a  sale  of  shares  is  not 
bound  to  pay  calls  on  them  to  prevent  forfeiture  after 
filing  the  bill;  *  *  the  party,  in  substance,  redeliver- 
ing the  bond  as  a  condition  of  obtaining  such  reconvey- 
ance, it  would  seem  that  a  defense  of  this  character 
could  not  be  a  good  one.  But  of  this  the  appellant 
must  take  his  chance.    If  the  bond  has  become  thus 
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impaired,  it  is  no  worse  than  the  loss  of  a  perishable 
article,  or  the  forfeiture  of  shares  during  the  litiga- 
tion. These  circumstances  do  not  alter  the  rule  of 
law.'' 

The  contract  must  be  rescinded  in  toto;  that  is,  the 
parties  must  be  wholly  released  from  it,  though  not 
necessarily  placed  in  statu  quo.  That  is  often  im- 
practical and  would  render  rescission  impossible  in 
many  cases :  See  Gatling  v.  Newell,  9  Ind.  572 ;  Smith 
V.  Love,  64  N.  C.  439.  So  equity  adapts  itself  to  the 
circumstances  of  the  case  in  rescission :  Bell  v.  Merri- 
field,  109  N.  Y.  202  (16  N.  E.  55,  4  Am.  St.  Rep.  436), 
Defendants  had  ample  opportunity  while  the  property 
was  intact  to  protect  themselves — namely,  after  the 
decree  in  plaintiff's  favor  in  the  Circuit  Court — and 
equity  should  require  that  the  delay  caused  by  de- 
fendants should  be  at  their  risk.  Therefore  we  find 
that  there  was  no  error  in  the  decree  entered  by  the 
Circuit  Court  on  the  24th  day  of  January,  1914,  which 
is  as  follows: 

'*It  is  hereby  ordered,  adjudged,  and  decreed  that 
the  contract  and  transaction  of  sale,  trade,  or  exchange 
entered  into  between  plaintiff  and  defendant  Minerva 
A.  Jones  on  or  about  April  9, 1912,  be  and  the  same  is 
hereby  declared  fraudulent  and  void,  and  the  same  is 
hereby  rescinded,  canceled,  annulled,  and  held  for 
naught ;  and  it  further  appearing  to  the  court  that  the 
plaintiff,  Edith  Owen,  since  the  commencement  of  this 
suit,  has  at  all  times,  while  the  property  was  in  her 
possession  and  until  the  same  was  taken  from  her  pos- 
session by  process  of  law,  been  ready  and  willing  to 
turn  over  and  deliver  back  to  the  defendants  all  prop- 
erty received  from  defendants  in  the  above-mentioned 
transaction  of  exchange,  and  has  at  all  such  times  of- 
fered and  tendered  back  the  said  property  in  the  same 
good  order  and  condition  in  which  it  was  received,  rea- 
sonable use  and  wear  thereof  excepted,  and  that  such 
offer  and  tender  was  made  in  open  court  upon  the 
trial  of  this  cause,  and  has  never  been  accepted  by  the 
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defendants ;  and  it  further  appearing  to  the  court  that, 
since  the  decree  of  this  court  was  entered  herein,  and 
while  this  cause  was  pending  in  the  Supreme  Court  of 
the  State  of  Oregon  upon  appeal  from  this  court,  a 
certain  mortgage  placed  upon  the  said  rooming-house 
and  furnishings  by  the  defendants  prior  to  the  date  of 
the  fraudulent  transfer  of  the  said  property  to  this 
plaintiff  and  existing  on  the  date  thereof  became  due 
and  was  foreclosed  in  this  court  by  suit  in  equity,  and 
that  these  defendants  were  duly  served  with  summons 
and  complaint  in  said  foreclosure  suit,  and  made  no 
appearance  therein,  but  suffered  the  said  mortgage  to 
be  foreclosed  as  by  default;  and  it  further  appearing 
that  said  rooming-house  and  furniture  therein  was 
taken  from  the  possession  of  plaintiff  by  due  process 
of  law  under  said  foreclosure  proceedings,  and  was 
duly  and  regularly  sold  under  the  decree  of  this  court 
in  accordance  with  the  laws  of  the  State  of  Oregon  in 
such  cases  provided  to  satisfy  the  said  mortgage  so 
placed  upon  the  property  by  these  defendants,  as  afore- 
said, and  that  the  defendants  made  no  effort  or  at- 
tempt to  redeem  the  said  property  or  to  protect  their 
rights  therein,  if  any  they  had  or  claimed,  but  know- 
ingly waived  the  same,  and  that  the  said  rooming- 
house  and  the  furniture  therein  has  passed  into  the 
hands  of  innocent  purchasers,  and  that,  by  reason  of 
the  premises,  and  without  any  fault  or  neglect  upon  the 
part  of  plaintiff,  it  has  become  and  is  impossible  for 
plaintiff  at  this  time  to  deliver  over  to  the  defendants 
the  said  rooming-house  or  contents,  and  that  plaintiff, 
Owens,  has  never  encumbered  said  property  in  any 
manner,  save  and  except  her  chattel  mortgage  given  to 
defendants  for  the  purchase  price  thereof,  which  said 
chattel  mortgage  has  been  and  is  hereby  canceled. 

**(2)  That  the  deed  executed  by  the  plaintiff,  Edith 
Owen,  to  the  defendant  Minerva  A.  Jones  on  or  about 
the  9th  day  of  April,  1912,  for  lots  six  (6)  and  twenty- 
one  (21)  in  block  three  (3)  of  Cloverdale  tract,  in 
Multnomah  County,  Oregon,  be,  and  the  same  is,  here- 
by canceled  of  record,  and  the  said  defendant  Minerva 
A.  Jones  is  hereby  ordered  and  directed  forthwith  to 
execute  and  deposit  in  this  court  a  reconveyance  with 
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full  covenants  of  warranty,  reconveying  to  the  plain- 
tiff, Edith  Owen,  the  said  lots  six  (6)  and  twenty-one 
(21)  in  block  three  (3)  of  said  Cloverdale  tract,  free 
from  all  debts,  liens,  encumbrances,  or  damage  done, 
made,  or  suffered  by  the  said  defendants,  or  either  of 
them,  or  any  person  acting  under,  by,  or  through  them, 
and  the  clerk  of  this  court  is  hereby  directed  forth- 
with to  deliver  the  said  deed  of  conveyance  to  the  said 
plaintiff,  Edith  Owen. 

*'(3)  That  the  said  defendants,  Minerva  A.  Jones 
and  C.  M.  Jones,  forthwith  deposit  in  this  court  the 
27  promissory  notes  so  executed  by  the  said  plaintiff, 
Edith  Owen,  to  the  said  defendant  Minerva  A.  Jones 
on  the  9th  day  of  April,  1912,  the  same  being  25  promis- 
sory notes  for  $40  each  and  one  note  for  $55  and  one 
note  for  $20,  bearing  interest  at  8  per  cent  per  annum, 
and  payable  30  days  apart,  the  first  note  being  payable 
May  9, 1912,  and  that  thereupon  the  clerk  of  this  court 
is  directed  to  cancel  the  same  and  to  return  the  said 
canceled  notes  to  the  plaintiff,  Edith  Owen,  and  that  a 
certain  chattel  mortgage  executed  by  Edith  Owen  to 
the  said  Minerva  A.  Jones  on  the  9th  day  of  April, 
1912,  to  secure  said  27  notes,  and  covering  the  furniture 
and  fixtures  then  and  now  being  in  the  said  apartment 
house  at  927  Union  Avenue,  Portland,  Oregon,  be,  and 
the  same  is,  hereby  canceled,  annulled,  and  discharged 
of  record;  and  it  is  further  ordered  that  the  County 
Clerk  of  Multnomah  County,  Oregon,  make  the  proper 
entries  canceling  upon  the  records  of  Multnomah 
County,  Oregon  the  said  chattel  mortgage  and  the 
above-described  deed  from  Edith  Owen  to  the  said 
Minerva  A.  Jones  for  the  said  real  property,  to  wit: 
Lots  six  (6)  and  twenty-one  (21)  in  block  three  (3), 
Cloverdale. 

*'  (4)  It  is  further  ordered  and  decreed  that  the  said 
defendants,  Minerva  A.  Jones  and  C.  M.  Jones,  forth- 
with deliver  up  possession  of  the  said  lots  six  (6)  and 
twenty-one  (21)  in  block  three  (3),  Cloverdale  tract, 
with  the  dwelling-house  thereon,  to  the  plaintiff,  Edith 
Owen,  and  also  deliver  to  the  said  Edith  Owen  all 
furniture  left  therein  by  Edith  Owen  on  the  9th  day 
of  April,  and  taken  possession  of  by  these  defendants, 
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or  either  of  them,  all  in  good  order  and  condition,  rea- 
sonable use  and  wear  thereof  excepted. 

*'(5)  It  is  further  ordered  and  adjudged  that  the 
plaintiflF,  Edith  Owen,  have  and  recover  of  and  from 
the  defendants,  Minerva  A.  Jones  and  C.  M.  Jones, 
and  from  their  sureties  an  appeal,  to  wit,  the  Globe 
Indemnity  Company  of  New  York,  het  costs  as  taxed 
in  the  Circuit  Court,  to  wit,  the  sum  of  $35,35,  with 
interest  at  6  per  cent  thereon  from  November  12, 1912, 
together  with  her  costs  and  disbursements  taxed  in  the 
Supreme  Court  herein,  amounting  to  the  sum  of  $43, 
and  that  execution  forthwith  issue  out  of  this  court 
in  favor  of  the  plaintiff,  Edith  Owen,  and  against  the 
defendants,  Minerva  A.  Jones  and  C.  M.  Jones,  and 
the  Globe  Indemnity  Company  of  New  York  (defend- 
ants' sureties  on  appeal)  therefor. 

''Dated  January  24th,  1914. 

''[Signed]  Hbnby  E.  McGinn,  Judge.'' 

The  demurrer  to  the  return  is  overruled  and  the  writ 
is  dismissed.  Wbit  Dismissed. 


Motion  to  dismiss  denied  September  9,  1913. 
Argued  March  31,  affirmed  April  21,  1914. 

COLUMBIA  CITY  LAND  CO.  v.  RUHL. 

(134  Pac.  1035;  141  Pac.  208.) 

Appeal  and  Error — ^Declsioiui  Bevlewable — Final  Decree — ^Determina- 
tion of  Controversy. 

1.  A  decree  ascertaining  the  boundary  between  contiguous  lands 
by  course  and  distance  from  a  given  point,  and  appointing  commis- 
sioners to  mark  the  line  thus  ascertained  upon  the  ground,  is  a  final 
order,  from  which  an  appeal  may  be  taken  under  Section  548,  L.  O.  L., 
allowing  appeals  from  judgments  or  decrees  or  orders  which,  in  effect, 
determine  the  action,  since  the  commissioners  have  only  a  ministerial 
duty  to  perform. 

Appeal  and  Error — Time  for  Appeal — Statutory  FrovisionB. 

2.  Under  Laws  of  1913,  page  617,  reducing  the  time  within  which 
an  appeal  might  be  taken  from  6  months  to  60  days,  but  providing 
that  where  the  right  to  appeal  existed  at  the  time  the  act  went  into 
effect  (June  3,  1913),  the  time  for  taking  such  appeal  should  be 
extended  for  60  days  thereafter,  a  right  of  appeal  which  would  expire 
on  June  18th  was  extended  by  the  provisions  of  the  act,  even  though 
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on  June  2d  the  appellant  had  filed  a  notice  of  appeal,  which  he  failed 
to  perfect  by  filing  his  bond  in  the  time  required. 

Appeal  and  Error — Effect  of  Appeal — Subsequent  Appeals. 

3.  Where  a  party  to  a  judgment  or  decree  has  perfected  an  appeal, 
under  Section  550,  L.  O.  L.,  providing  that  after  the  time  allowed  the 
respondent  to  except  to  the  sureties  on  the  appeal  bond  the  appeal 
shall  be  deemed  perfected,  the  right  of  appeal  is  exhausted,  and  the 
party  cannot  thereafter  take  another  appeal  in  the  same  cause. 

Appeal  and  Error — Effect  of  Appeal — ^Irregular  ProceedingB. 

4.  Where  a  party  attempts  to  appeal,  but  because  of  some  irregu- 
larity the  appeal  is  not  perfected,  that  endeavor  to  have  the  judgment 
or  decree  reviewed  may  be  abandoned,  and  the  right  of  appeal  will 
remain. 

ON  THE  MERITS. 

Deeds — Construction  and  Operation — Construction  as  a  Wliole. 

5.  The  entire  description  in  a  deed  should  be  considered  in  deter- 
mining the  identity  of  the  land,  and  every  part  ought,  if  possible,  to 
take  effect  and  be  operative. 

[As  to  the  construction  of  deeds,  see  notes  in  22  Am.  St.  Hep. 
84;  30  Am.  St.  Bep.  453.  As  to  construction  of  repugnant  clauses 
in  a  deed,  see  note  in  111  Am.  St.  Bep.  770.] 

Boundaries — ^Description — ^Natural  Objects. 

6.  Where  a  deed  conveys  land  upon  a  certain  hill,  extending  from 
the  foot  of  the  bluff  or  rocky  hill  westward,  bounded  on  the  easterly 
side  by  the  foot  of  the  bluff,  and  the  eastern  boundary  of  the  hill  is 
described  in  the  evidence  as  a  perpendicular  bluff  of  asphaltic  rock 
with  one  or  two  "sags"  that  are  not  perpendicular,  the  bluff  being 
easily  distinguishable,  the  eastern  boundary  of  the  land  is  the  foot 
of  the  bluff,  and  not  a  fence  erected  after  the  conveyance  by  the 
adjoining  eastern  owner  110  feet  east  of  the  foot  of  the  bluff,  though 
there  is  testimony  that  this  was  done  by  agreement  with  the  owner 
of  the  land  conveyed,  but  not  that  the  parties  agreed  that  it  was  the 
line  between  their  lands. 

[As  to  rules  governing  inconsistent  or  uncertain  boundaries,  see 
note  in  30  Am.  Dec.  734;  129  Am.  St.  Bep.  990.] 

Words  and  Phrases — "Bluff." 

7.  A  "bluff''  is  defined  as  a  high,  steep  bank,  as  by  a  river,  the 
sea,  a  ravine,  or  a  plain,  or  a  bank  or  headland  with  a  broad,  steep 
face. 

Words  and  Phrases — ^"Hill." 

8.  A  "hiir'  is  defined  as  a  natural  elevation  of  land  of  local  area 
and  well-defined  outline;  a  more  or  less  rounded  elevation,  as  con- 
trasted with  a  peaked  or  precipitous  one. 

Boundaries — Ascertainment — Nature  and  Form  of  Bemedy-^Sult  in 
Equity. 

9.  Under  the  express  provisions  of  Section  518,  L.  O.  L.,  a  court 
of  equity  has  jurisdiction  to  determine  a  controversy  between  the 
owners  of  adjacent  tracts  of  land  as  to  the  boundary  line  between 
them. 

[As  to  equity  jurisdiction  in  ease  of  confusion  of  boundaries, 
see  note  in  15  Am.  Dec.  745.] 
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From  Columbia:  James  A.  Eakin,  Judge. 

This  is  a  suit  in  equity  by  the  Columbia  City  Land 
Company  against  Charles  S.  Ruhl  to  declare,  deter- 
mine and  establish  a  boundary  line  between  the  lands 
of  plaintiff  and  defendant.  The  Circuit  Court  ren- 
dered a  decree  for  defendant,  and  plaintiff  appeals. 
Respondent  now  moves  to  dismiss  the  appeal. 

Denied. 

Messrs.  Dillard  A  Day,  for  the  motion. 

Mr.  Loring  K.  Adams  and  Mr.  George  M.  McBride, 
contra. 

Mb.  Justice  Moobe  delivered  the  opinion  of  the 
court. 

This  is  a  motion  to  dismiss  an  appeal.  A  decree 
was  rendered  in  this  cause  December  18,  1912,  estab- 
lishing a  boundary  between  contiguous  lands  of  the 
parties  hereto,  and  appointing  commissioners  to 
mark  upon  the  ground  the  dividing  line  thus  ascer- 
tained. Desiring  to  review  such  determination,  the 
plaintiff  on  June  2,  1913,  caused  to  be  served  and  filed 
a  notice  of  appeal  but  did  not  serve  or  file  an  under- 
taking therefor  until  the  13th  of  that  month.  At- 
tempting to  abandon  the  experiment  undertaken  to 
secure  a  reversal  of  the  decree,  the  plaintiff  on  June 
21,  1913,  caused  to  be  served  and  filed  another  notice 
of  appeal  and  an  undertaking  thereon.  The  transcript 
having  been  filed  with  our  clerk,  this  motion  was  inter- 
posed, based  on  the  grounds,  inter  alia,  that  the  order 
appealed  from  is  not  final,  and  that  the  attempt  to 
take  a  second  appeal  was  not  made  until  after  the 
expiration  of  the  time  prescribed. 

1.  Considering  these  reasons  in  the  order  stated, 
the  decree  complained  of  ascertained  the  location  of 
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the  boundary  by  course  and  distance  from  a  given 
point,  and  left  to  the  commissioners  the  exercise  of  no 
discretion  or  judgment,  but  required  of  them  the  per- 
formance of  a  ministerial  duty  only,  by  indicating,  by 
proper  monuments,  where  the  dividing  line  was  thus 
ascertained  to  be.  The  decree  sought  to  be  reviewed 
was  a  final  determination  of  the  issues  involved,  within 
.the  meaning  of  Section  548,  L.  0.  L. :  Marquam  v.  Ross, 
•47  Or.  374  (78  Pac.  698,  83  Pac.  852,  86  Pac.  1). 

2.  No  appeal  in  this  cause  having  been  taken  when 
the  decree  was  rendered,  six  months  from  the  entry 
thereof  were  originally  allowed  in  which  to  take  an 
appeal:  Section  550,  subd.  5,  L.  0.  L.  This  statute 
was  amended  by  abridging  the  six  months,  thus  per- 
mitted to  initiate  a  review  of  a  judgment  or  decree, 
to  60  days;  Laws  Or.  1913,  c.  319.  The  amendment 
referred  to  contains  a  clause  as  follows: 

^'Provided,  that  in  all  cases  where  the  right  to  an 
appeal  to  the  Supreme  Court  shall  exist  at  the  time 
this  act  shall  come  into  force,  the  time  for  taking  such 
appeal  is  hereby  extended  for  the  period  of  sixty  (60) 
days  thereafter.'* 

This  later  enactment  contained  no  emergency  clause, 
and  took  effect  90  days  from  the  end  of  the  session  at 
which  it  was  passed :  Article  IV,  Section  28,  of  the  Con- 
stitution. The  session  of  the  legislative  assembly  at 
which  the  amendment  was  passed  ended  March  4,  1913 
(Laws  Or.  1913,  p.  866),  and  hence  the  act  went  into 
effect  June  3d  following. 

It  is  argued  by  defendant's  counsel  that  as  the  first 
notice  of  appeal  was  served  and  filed  prior  to  June  3, 
1913,  and  as  the  attempt  to  abandon  such  undertaking 
to  review  the  decree  was  not  made  until  June  21, 1913, 
the  right  to  appeal  did  not  exist  when  the  amendment 
referred  to  took  effect,  and  hence  the  enactment  did 
not  extend  the  time  for  taking  the  appeal,  which  limit 
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expired  six  months  after  the  entry  of  the  decree,  or 
on  June  18,  1913.  An  appeal  is  taken  by  a  party  to 
a  judgment  or  decree  by  giving  in  open  court,  at  the 
time  the  determination  is  entered,  an  oral  notice  of 
appeal,  or  by  serving  upon  the  adverse  party  or  his 
attorney,  and  filing  with  the  clerk  of  the  trial  court 
at  any  time  within  six  months  from  the  entry  of  the 
decree  or  judgment,  a  written  notice  of  appeal.  An 
appeal  is  perfected  by  serving  and  filing,  within  10 
days  from  the  giving  of  such  notice,  an  undertaking 
on  appeal.  The  adverse  party  is  allowed  five  days 
within  which  to  except  to  the  suflBciency  of  the  sureties 
on  the  undertaking:  **From  the  expiration  of  the  time 
allowed  to  except  to  the  sureties  in  the  undertaking, 
or  from  the  justification  thereof  if  excepted  to,  the 
appeal  shall  be  deemed  perfected'':  Section  550, 
L.  0.  L. 

3.  Where  a  party  to  a  judgment  or  decree  has  taken 
and  perfected  an  appeal,  his  right  to  have  the  deter- 
mination of  the  trial  court  reviewed  is  exhausted,  and 
he  cannot  thereafter  take  another  appeal  in  the  same 
cause:  Schmeer  v.  Schmeer,  16  Or.  243  (17  Pac.  864) ; 
McCarty  v.  Wintler,  17  Or.  391  (21  Pac.  195) ;  Nes- 
tucca  Wagon  Road  Co.  v.  Landingham,  24  Or.  439  (33 
Pac.  983) ;  Harrington  v.  Snyder,  53  Or.  573  (101  Pac. 
392) ;  Hanlcy  v.  Stewart,  54  Or.  38  (102  Pac.  2) ;  Moon 
V.  Richelderfer,  56  Or.  246  (108  Pac.  178). 

4.  Where,  however,  such  party  attempts  to  appeal, 
but  in  consequence  of  some  irregularity  the  appeal  is 
not  perfected,  the  endeavor  to  have  the  decree  or 
judgment  reviewed  may  be  abandond,  since  the  right 
to  appeal  still  remains :  Holladay  v.  Elliott,  7  Or.  483 ; 
Van  Auken  v.  Dammeier,  27  Or.  150  (40  Pac.  89) ;  New- 
berg  Orchard  Assn.  v.  Osborn,  39  Or.  370  (65  Pac.  81) ; 
Osborn  v.  Logus,  28  Or.  302  (37  Pac.  456,  38  Pac.  190, 
42  Pac.  997) ;  Fisher  v.  Tomlinson,  40  Or.  Ill  (60  Pac. 
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390,  66  Pac.  696) ;  In  re  Skinner's  Will,  40  Or.  571  (62 
Pac.  523,  67  Pac.  951). 

In  the  case  at  bar  as  the  first  undertaking  was  not 
filed  within  the  time  limited,  the  appeal  was  not  per- 
fected, whereupon  plaintiflF's  counsel  properly  aban- 
doned the  attempt  and  took  another  appeal,  and  *'tlie 
right  to  an  appeal  to  the  Supreme  Courf  within  the 
meaning  of  the  amendment  of  February  28,  1913,  ex- 
isted until  the  latter  effort  to  appeal  was  perfected; 
the  extension  granted  by  the  statute  not  having  elasped 
in  the  meantime. 

It  follows  that  the  motion  should  be  denied,  and  it  is 
so  ordered.  Motion  Denied. 

Mb.  Chibp  J.USTICE  McBbide  took  no  part  in  the  con- 
sideration of  this  motion. 


i^BB^ 


Affirmed  Apnl  21,  1914. 

On  THE  Merits. 

(141  Pac.  208.) 

The  facts  in  this  suit  are  fully  stated  in  the  opinion 
of  the  court. 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  Sinnott  dt  Adams  and  Mr,  George  M.  McBride, 
with  an  oral  argument  by  Mr.  Loring  K.  Adams. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Dillard  (6  Day,  with  an  oral  argument  by  Mr. 
William  B.  Dillard. 

Department  1.  Mb.  Justice  Ramsey  delivered  the 
opinion  of  the  court. 

This  is  a  suit  for  a  decree  determining  and  settling 
a  boundary  line  between  lands  of  the  plaintiff  and  of 
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the  defendant  in  Columbia  County.  The  complaint 
alleges:  That  the  plaintiff  and  the  defendant  are 
owners  of  adjacent  lands  situated  in  the  county  of 
Columbia,  State  of  Oregon.  That  there  is  a  con- 
troversy and  dispute  between  the  plaintiff  and  the  de- 
fendant concerning  their  boundary  and  dividing  line. 
The  property  of  both  the  plaintiff  and  the  defendant 
is  situated  in  the  original  donation  land  claim  of 
Abram  C.  Neer  and  wife ;  the  property  of  the  defend- 
ant being  immediately  east  of  and  adjoining  that  of 
the  plaintiff.  That  the  boundary  and  dividing  line 
between  the  plaintiff  and  the  defendant,  claimed  by 
the  plaintiff,  is  as  follows :  Beginning  at  a  point  in  the 
north  line  of  the  F.  A.  Lament  donation  land  claim 
at  the  foot  of  the  rocky  hill  known  as  ** Germany  Hill,'* 
where  said  north  line  is  intersected  by  the  line  in- 
dicated by  the  old  fence  of  John  Gum,  now  deceased, 
which  said  beginning  point  is  1,078.2  feet  west  from  the 
southeast  comer  of  said  donation  land  claim  of  Abram 
C.  Neer  and  wife;  running  thence  northerly,  and  fol- 
lowing the  said  old  fence  of  John  Gum,  as  shown  by 
said  fence  and  the  stakes  or  hubs  lately  set  along  said 
line;  and  following  the  extension  of  said  fence  along 
and  below  the  foot  of  said  hill  to  a  point  where  the 
foot  of  said  hill  intersects  the  east  boundary  line  of 
said  Neer  claim. 

The  complaint  prays  for  a  decree  declaring  the 
boundary  line  between  the  plaintiff  and  the  defend- 
ant to  be  as  set  forth  in  the  complaint  and  above  de- 
scribed. The  answer  denies  each  and  every  allegation 
of  the  complaint,  except  as  admitted  in  said  answer. 

The  defendant  admits,  by  his  answer,  that  he  is  the 
owner  of  all  that  portion  of  the  south  half  of  the 
original  donation  land  claim  of  Abram  C.  Neer  and 
wife,  referred  to  in  the  complaint,  excepting  so  much 
thereof  as  lies  on  the  hill  known  as  ^'Germany  Hill'* 
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and  west  of  the  foot  or  base  of  a  certain  basaltic  rock 
extending  throngh  said  donation  land  claim,  in  an 
almost  due  north  and  sonth  direction,  and  constituting 
the  eastern  boundary  of  said  hill,  and  that  the  plaintiff 
claims  to  own  the  remainder  of  the  south  half  of  said 
donation  land  claim. 

The  answer  further  alleges  that  the  western  bound- 
ary of  his  said  premises,  and  the  boundary  line  be- 
tween  his  said  premises  and  the  lands  so  claimed  by 
the  plaintiff,  is  the  face  of  a  certain  claim  of  cliffs  or 
almost  perpendicular  rock  bluffs,  which  forms  the 
easterly  border  of  that  certain  ridge  known  as  **  Ger- 
many Hill,**  and  cuts  the  south  boundary  of  said  dona- 
tion land  claim  at  a  point  1,220.2  feet  west  of  the 
southeast  corner  of  said  claim ;  thence  runs  almost  due 
north  in  an  unbroken  line  to  a  point  on  the  north- 
easterly boundary  line  of  said  donation  land  claim, 
which  lies  north  twenty-nine  degrees,  twenty-seven 
minutes  west,  2,884.9  feet  from  the  southeast  comer 
of  said  claim.  And  the  defendant  claims  the  line  of 
said  cliffs  or  bluffs,  and  none  other,  to  be  the  true 
boundary  line  between  the  premises  of  the  defendant 
and  the  lands  owned  by  the  plaintiff  in  said  county, 
and,  as  to  said  line,  the  defendant  alleges  that  it  has 
never  been  lost,  obliterated  or  confused,  except  in  so 
far  as  brush  has  been  allowed  to  grow  up  and  some- 
what obscure  the  same.  The  answer  prays  that  the 
suit  be  dismissed. 

The  new  matter  of  the  answer  was  denied  by  the 
reply. 

The  court  below  made  findings  and  entered  a  decree 
in  favor  of  the  defendant,  and  declaring  the  boundary 
line  to  be  as  claimed  by  the  answer,  and  not  as  alleged 
by  the  complaint.     The  plaintiff  appeals. 

The  decision  of  this  case  depends  upon  the  meaning 
of  a  deed  of  conveyance  made  by  Abram  C.  Neer  and 
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his  wife,  Elizabeth,  to  the  late  Judge  E.  D.  Shattuck  on 
the  16th  day  of  March,  1868,  and  recorded  on  pages 
57  and  58  of  volume  D  of  the  records  of  deeds  of 
Columbia  County  on  March  28,  1868.  By  this  deed 
said  grantors  conveyed  to  said  grantee  the  following 
described  tract  of  land : 

**A11  that  portion  of  the  donation  land  claim  of 
Abram  C.  Neer  and  Elizabeth  Neer  which  is  upon 
what  is  known  as  ^Germany  HUl/  westerly  of  St. 
Helens,  extending  from  the  foot  of  the  bluffs  or  rocky 
hill  westward  to  the  land  of  Frank  N.  Gorick,  being 
the  westerly  120  acres,  a  little  more  or  less  of  the 
southerly  half  of  said  donation  land  claim,  bounded  on 
the  northerly  side  by  land  of  Jackson  Peacher,  on  the 
easterly  by  the  foot  of  the  bluff,  on  the  southerly  by 
land  of  F.  A.  Lament,  on  the  westerly  by  land  of  F.  N 
Gorick. ' ' 

5.  The  entire  description  in  a  deed  should  be  con- 
sidered in  determining  the  identity  of  the  land  con- 
veyed, and  every  part  ought,  if  possible,  to  take  effect 
and  be  operative :  13  Cyc.  627. 

6.  The  first  thing  that  attracts  the  attention  in  this 
description  is  that  the  grantors  conveyed  all  tl\at  part 
of  the  claim  referred  to  **  which  is  upon  what  is  known 
as  *  Germany  Hill.*  **  This  part  of  the  description 
indicates  an  intention  to  convey  only  land  upon  said 
hill.  The  deed  conveys  120  acres,  **a  little  more  or 
less.''  The  land  conveyed  extends  from  the  foot  of 
the  bluff  or  rocky  hill  westward  to  the  land  of  Frank  N. 
Gorick,  and  it  is  bounded  on  the  easterly  side  by  the 
foot  of  the  bluff.  The  foot  of  the  bluff  is  the  easterly 
boundary  of  the  land  conveyed.  This  deed  did  not 
convey  any  land  east  of  the  foot  of  said  bluff,  and  the 
land  conveyed  is  described  as  being  on  Germany  Hill. 

Abe  Neer,  a  son  of  the  grantors,  testifies  that  he 
assisted  in  selling  said  land  to  Judge  Shattuck,  and 
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that  they  could  not  get  a  surveyor  to  survey  the  land. 
He  says : 

*'So  I  went  to  work.  I  told  the  judge,  then,  so  he 
went  to  work  and  got  the  deed  and  leave  it  to  me,  and 
we  kind  of  had  no  description,  unless  we  put  it  in  the 
rocky  hill — foot  of  bluflf — ^foot  of  the  rocky  hill,  I 
think,  is  what  he  said;  we  all  said  that  suits  us  first 
rate.  * ' 

The  memory  of  this  witness  is  not  accurate,  how- 
ever, as  to  that  transaction,  as  he  seems  to  think  that 
he  signed  the  deed,  although  the  deed  appears  to  have 
been  signed  by  his  father  and  mother  only. 

A  fence  was  built  near  the  foot  of  the  bluff  by  John 
Gum,  who  owned  at  that  time  part  of  the  Neer  dona- 
tion land  claim,  and  the  plaintiff  claims  that  this  fence 
was  built  on  the  true  line  between  the  lands  of  the 
plaintiff  and  of  the  defendant.  This  fence  was  built 
after  the  conveyance  referred  to  supra  was  made  to 
Judge  Shattuck. 

Hez.  Caples  testifies  that  this  fence  was  built  there 
by  mutual  agreement  between  his  brother  and  John 
Gum. 

Abe  Neer  testified  that  when  Judge  Shattuck  read 
the  deed  to  them  the  Judge  said : 

''  'Now  to  the  foot  of  that  rocky  hill.'  *  *  We 
thought  it  was  a  good  thing;  always  put  the  rocky 
hill.    We  didn  't  think  it  was  any  good  at  all. ' ' 

S.  A.  Miles,  an  old  resident  of  Columbia  County, 
was  a  witness  for  the  plaintiff.  He  was  administrator 
of  the  estate  of  John  Gum,  and  was  familiar  with 
Gum's  lands.  Mr.  Miles  testified  that  there  was  a 
fence  there  near  the  bluff  of  Germany  Hill,  running 
north  and  south,  and,  speaking  of  the  location  of  this 
fence,  he  says : 

"Well,  not  exactly  at  the  foot  of  the  bluff — quite  a 
little  ways,  if  I  recollect  right;  possibly,  I  suppose  it 
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is  100  feet  in  one  place;  •  •  it  [the  fence]  varies  a 
distance  from  the  blnflf.  •  •  There  was  a  fence  there. 
I  don't  remember  just  how  far  from  the  main  blnff. 
The  hill  was  pretty  steep  in  places,  but  I  think  it  was 
farther  from  the  bluff  at  this  place  it  was  farther 
north,  in  places.  The  fence  had  been  put  up  a  long 
time — quite  a  while  ago;  was  there  the  last  time  I 
noticed  it.  I  had  not  been  at  that  comer  you  speak 
of — that  is,  the  fence  on  the  southwest — for  quite  a 
little  while.  I  wound  up  the  estate  for  the  old  man 
Gum,  *  •  and  I  have  been  there  and  am  acquainted 
with  the  ground  and  that  location  for  60  years.  *  * 
I  was  there  when  he  (Gum)  put  up  the  fence.  *  *  He 
made  the  fence  in  the  timber,  cleared  out  a  fence 
there. ' ' 

Asked  whether  the  fence  built  by  Gum  was  on  the 
line,  Mr.  Miles  answered : 

*'No;  it  was  not  my  understanding  that  it  was  on 
the  line.  He  [Gum]  said  he  fenced  away  from  the 
bluff  to  give  the  cattle  room  to  pass  around.  There 
was  only  one  place  in  the  bluff  coming  down  from  the 
old  Neer  residence  north — I  mean  west  of  Neer  resi- 
dence north — and  persons  could  pass  through  agree- 
ably, and  he  made  his  fence  to — so  that  he  would  not 
shut  up  the  pathway  of  stock  coming  from  off  the 
hills.  •  •  '' 

On  cross-examination,  this  witness,  when  asked 
whether  John  Gum  built  the  fence  referred  to  on  his 
own  land,  answered : 

*  *  On  his  land  he  claimed  it  was,  but  I  asked  him  why 
didn't  he  run  up  to  the  bluff,  and  save  labor  running 
the  fence  north  and  south,  and  he  told  me  the  reason — 
one  of  them,  there  was  only  one  or  two  places  where 
stock  could  get  down,  up  and  down  to  the  bluff,  and 
he  left  that  open,  so  as  to  give  them  a  pathway  north 
and  south  along  parallel  with  his  fence." 

This  witness  estimated  the  distance  between  Gum's 
fence  and  the  bluff  at  100  feet. 
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George  C.  Lamont,  a  witness  for  the  defendant,  re- 
sides on  Germany  Hill  near  the  line  in  dispute,  and  is 
familiar  with  the  lands  there.  Asked  what  is  the 
eastern  limit  of  that  hill,  he  answered : 

**Well,  a  perpendicular  bluff.  *  *  A  perpendicular 
bluff  from  the  time  that  I  say,  by  the  county  road 
where  the  two  claim — ^by  the  Kelley  and  the  Aaron 
Broiles  claim — comes  together,  it  is  practically  a  per- 
pendicular bluff,  although  there  is  one  or  two  places, 
understand,  that  you  can  walk  down ;  get  down  by  hold- 
ing on  to  the  brush,'*  etc. 

This  witness  says  that  said  bluff  is  perpendicular 
basaltic  rock,  but  that  there  are  ** sags''  in  it  that  are 
not  perpendicular,  and  that  it  is  easy  to  distinguish 
this  bluff,  and  that  it  extends  more  than  a  mile.  He 
estimates  that  it  is  75  feet  from  the  foot  of  the  bluff 
to  the  top. 

C.  T.  Prescott,  county  surveyor,  testified: 

**That  the  eastern  and  southern  border  of  that  hill 
[Germany  Hill]  consists  mostly  of  basaltic  rock.  In 
general,  it  is  almost  a  perpendicular  bluff  on  the  east 
and  south  sides.  The  whole  line  of  the  bluff  would 
be  fully  a  mile — perhaps  a  mile  and  a  quarter." 

This  witness  made  a  survey  for  each  of  the  parties ; 
but  he  ran  where  the  parties  respectively  directed 
him  to  run,  and  he  did  not  attempt  to  decide  where 
the  true  line  was. 

There  is  considerable  evidence  in  this  case.  We 
have  read  and  considered  it  carefully,  but  it  seems 
to  us  that  the  controlling  evidence  is  the  deed  made 
by  Abram  C.  Neer  and  Elizabeth  Neer  to  Judge  Shat- 
tuck  on  March  16,  1868.  We  have  set  out  supra  the 
description  contained  in  said  deed.  The  oral  evidence 
is  valuable  as  shoy/ing  the  condition  of  the  land  re- 
ferred to  in  the  d^d,  so  as  to  enable  the  court  to  apply 
the  terms  of  thp«t  instrument  to  the  premises  in  dis- 
pute. 

TO  Or.— 17 
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is  100  feet  in  one  place;  •  •  it  [the  fence]  varies  a 
distance  from  the  bluff.  •  •  There  was  a  fence  there. 
I  don't  remember  just  how  far  from  the  main  bluff. 
The  hill  was  pretty  steep  in  places,  but  I  think  it  was 
farther  from  the  bluff  at  this  place  it  was  farther 
north,  in  places.  The  fence  had  been  put  up  a  long 
time — quite  a  while  ago;  was  there  the  last  time  I 
noticed  it.  I  had  not  been  at  that  comer  you  speak 
of — that  is,  the  fence  on  the  southwest — for  quite  a 
little  while.  I  wound  up  the  estate  for  the  old  man 
Gum,  *  •  and  I  have  been  there  and  am  acquainted 
with  the  ground  and  that  location  for  60  years.  *  * 
I  was  there  when  he  (Gum)  put  up  the  fence.  *  *  He 
made  the  fence  in  the  timber,  cleared  out  a  fence 
there. ' ' 

Asked  whether  the  fence  built  by  Gum  was  on  the 
line,  Mr.  Miles  answered : 

**No;  it  was  not  my  understanding  that  it  was  on 
the  line.  He  [Gum]  said  he  fenced  away  from  the 
bluff  to  give  the  cattle  room  to  pass  around.  There 
was  only  one  place  in  the  bluff  coming  down  from  the 
old  Neer  residence  north — I  mean  west  of  Neer  resi- 
dence north — and  persons  could  pass  through  agree- 
ably, and  he  made  his  fence  to — so  that  he  would  not 
shut  up  the  pathway  of  stock  coming  from  off  the 
hills.  *  •  ^' 

On  cross-examination,  this  witness,  when  asked 
whether  John  Gum  built  the  fence  referred  to  on  his 
own  land,  answered : 

**0n  his  land  he  claimed  it  was,  but  I  asked  him  why 
didn't  he  run  up  to  the  bluff,  and  save  labor  running 
the  fence  north  and  south,  and  he  told  me  the  reason — 
one  of  them,  there  was  only  one  or  two  places  where 
stock  could  get  down,  up  and  down  to  the  bluff,  and 
he  left  that  open,  so  as  to  give  them  a  pathway  north 
and  south  along  parallel  with  his  fence." 

This  witness  estimated  the  distance  between  Gum's 
fence  and  the  bluff  at  100  feet. 
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George  C.  Lamont,  a  witness  for  the  defendant,  re- 
sides on  Germany  Hill  near  the  line  in  dispute,  and  is 
familiar  with  the  lands  there.  Asked  what  is  the 
eastern  limit  of  that  hill,  he  answered : 

**Well,  a  perpendicular  bluff.  *  *  A  perpendicular 
bluff  from  the  time  that  I  say,  by  the  county  road 
where  the  two  claim — by  the  Kelley  and  the  Aaron 
Broiles  claim — comes  together,  it  is  practically  a  per- 
pendicular bluff,  although  there  is  one  or  two  places, 
understand,  that  you  can  walk  down ;  get  down  by  hold- 
ing on  to  the  brush,**  etc. 

This  witness  says  that  said  bluff  is  perpendicular 
basaltic  rock,  but  that  there  are  *  *  sags "  in  it  that  are 
not  perpendicular,  and  that  it  is  easy  to  distinguish 
this  bluff,  and  that  it  extends  more  than  a  mile.  He 
estimates  that  it  is  75  feet  from  the  foot  of  the  bluff 
to  the  top. 

C.  T.  Prescott,  county  surveyor,  testified: 

'*That  the  eastern  and  southern  border  of  that  hill 
[Germany  Hill]  consists  mostly  of  basaltic  rock.  In 
general,  it  is  almost  a  perpendicular  bluff  on  the  east 
and  south  sides.  The  whole  line  of  the  bluff  would 
be  fully  a  mile — ^perhaps  a  mile  and  a  quarter.'* 

This  witness  made  a  survey  for  each  of  the  parties ; 
but  he  ran  where  the  parties  respectively  directed 
him  to  run,  and  he  did  not  attempt  to  decide  where 
the  true  line  was. 

There  is  considerable  evidence  in  this  case.  We 
have  read  and  considered  it  carefully,  but  it  seems 
to  us  that  the  controlling  evidence  is  the  deed  made 
by  Abram  C.  Neer  and  Elizabeth  Neer  to  Judge  Shat- 
tuck  on  March  16,  1868.  We  have  set  out  supra  the 
description  contained  jn  said  deed.  The  oral  evidence 
is  valuable  as  shov/ing  the  condition  of  the  land  re- 
ferred to  in  the  deed,  so  as  to  enable  the  court  to  apply 
the  terms  of  that  instrument  to  the  premises  in  dis- 
pute. 

TO  Or.— 17 
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is  100  feet  in  one  place;  •  •  it  [the  fence]  varies  a 
distance  from  the  bluff.  •  •  There  was  a  fence  there. 
I  don't  remember  just  how  far  from  the  main  bluff. 
The  hill  was  pretty  steep  in  places,  but  I  think  it  was 
farther  from  the  bluff  at  this  place  it  was  farther 
north,  in  places.  The  fence  had  been  put  up  a  long 
time — quite  a  while  ago;  was  there  the  last  time  I 
noticed  it.  I  had  not  been  at  that  comer  you  speak 
of — that  is,  the  fence  on  the  southwest — for  quite  a 
little  while.  I  wound  up  the  estate  for  the  old  man 
Gum,  *  *  and  I  have  been  there  and  am  acquainted 
with  the  ground  and  that  location  for  60  years.  *  * 
I  was  there  when  he  (Gum)  put  up  the  fence.  *  *  He 
made  the  fence  in  the  timber,  cleared  out  a  fence 
there." 

Asked  whether  the  fence  built  by  Gum  was  on  the 
line,  Mr.  Miles  answered : 

**No;  it  was  not  my  understanding  that  it  was  on 
the  line.  He  [Gum]  said  he  fenced  away  from  the 
bluff  to  give  the  cattle  room  to  pass  around.  There 
was  only  one  place  in  the  bluff  coming  down  from  the 
old  Neer  residence  north — I  mean  west  of  Neer  resi- 
dence north — and  persons  could  pass  through  agree- 
ably, and  he  made  his  fence  to — so  that  he  would  not 
shut  up  the  pathway  of  stock  coming  from  off  the 
hills.  *  •  " 

On  cross-examination,  this  witness,  when  asked 
whether  John  Gum  built  the  fence  referred  to  on  his 
own  land,  answered: 

* '  On  his  land  he  claimed  it  was,  but  I  asked  him  why 
didn't  he  run  up  to  the  bluff,  and  save  labor  running 
the  fence  north  and  south,  and  he  told  me  the  reason — 
one  of  them,  there  was  only  one  or  two  places  where 
stock  could  get  down,  up  and  down  to  the  bluff,  and 
he  left  that  open,  so  as  to  give  them  a  pathway  north 
and  south  along  parallel  with  his  fence." 

This  witness  estimated  the  distance  between  Gum's 
fence  and  the  bluff  at  100  feet. 
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George  C.  Lamont,  a  witness  for  the  defendant,  re- 
sides on  Germany  Hill  near  the  line  in  dispute,  and  is 
familiar  with  the  lands  there.  Asked  what  is  the 
eastern  limit  of  that  hill,  he  answered: 

''Well,  a  perpendicular  bluff.  •  *  A  perpendicular 
bluff  from  the  time  that  I  say,  by  the  county  road 
where  the  two  claim — by  the  Kelley  and  the  Aaron 
Broiles  claim — comes  together,  it  is  practically  a  per- 
pendicular bluff,  although  there  is  one  or  two  places, 
understand,  that  you  can  walk  down ;  get  down  by  hold- 
ing on  to  the  brush,**  etc. 

This  witness  says  that  said  bluff  is  perpendicular 
basaltic  rock,  but  that  there  are  ''sags"  in  it  that  are 
not  perpendicular,  and  that  it  is  easy  to  distinguish 
this  bluff,  and  that  it  extends  more  than  a  mile.  He 
estimates  that  it  is  75  feet  from  the  foot  of  the  bluff 
to  the  top. 

C.  T.  Prescott,  county  surveyor,  testified: 

"That  the  eastern  and  southern  border  of  that  hill 
[Germany  Hill]  consists  mostly  of  basaltic  rock.  In 
general,  it  is  almost  a  perpendicular  bluff  on  the  east 
and  south  sides.  The  whole  line  of  the  bluff  would 
be  fully  a  mile — perhaps  a  mile  and  a  quarter.'* 

This  witness  made  a  survey  for  each  of  the  parties ; 
but  he  ran  where  the  parties  respectively  directed 
him  to  run,  and  he  did  not  attempt  to  decide  where 
the  true  line  was. 

There  is  considerable  evidence  in  this  case.  We 
have  read  and  considered  it  carefully,  but  it  seems 
to  us  that  the  controlling  evidence  is  the  deed  made 
by  Abram  C.  Neer  and  Elizabeth  Neer  to  Judge  Shat- 
tuck  on  March  16,  1868.  We  have  set  out  supra  the 
description  contained  in  said  deed.  The  oral  evidence 
is  valuable  as  shov/ing  the  condition  of  the  land  re- 
ferred to  in  the  deed,  so  as  to  enable  the  court  to  apply 
the  terms  of  that  instrument  to  the  premises  in  dis- 
pute. 
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is  100  feet  in  one  place;  •  •  it  [the  fence]  varies  a 
distance  from  the  bluflf.  •  •  There  was  a  fence  there. 
I  don't  remember  just  how  far  from  the  main  bluff. 
The  hill  was  pretty  steep  in  places,  but  I  think  it  was 
farther  from  the  bluff  at  this  place  it  was  farther 
north,  in  places.  The  fence  had  been  put  up  a  long 
time — quite  a  while  ago;  was  there  the  last  time  I 
noticed  it.  I  had  not  been  at  that  comer  you  speak 
of — that  is,  the  fence  on  the  southwest — for  quite  a 
little  while.  I  wound  up  the  estate  for  the  old  man 
Gum,  *  *  and  I  have  been  there  and  am  acquainted 
with  the  ground  and  that  location  for  60  years.  *  * 
I  was  there  when  he  (Gum)  put  up  the  fence.  *  *  He 
made  the  fence  in  the  timber,  cleared  out  a  fence 
there. ' ' 

Asked  whether  the  fence  built  by  Gum  was  on  the 
line,  Mr.  Miles  answered : 

*'No;  it  was  not  my  understanding  that  it  was  on 
the  line.  He  [Gum]  said  he  fenced  away  from  the 
bluff  to  give  the  cattle  room  to  pass  around.  There 
was  only  one  place  in  the  bluff  coming  down  from  the 
old  Neer  residence  north — I  mean  west  of  Neer  resi- 
dence north — and  persons  could  pass  through  agree- 
ably, and  he  made  his  fence  to — so  that  he  would  not 
shut  up  the  pathway  of  stock  coming  from  off  the 
hills.  •  *  '' 

On  cross-examination,  this  witness,  when  asked 
whether  John  Gum  built  the  fence  referred  to  on  his 
own  land,  answered : 

*  *  On  his  land  he  claimed  it  was,  but  I  asked  him  why 
didn't  he  run  up  to  the  bluff,  and  save  labor  running 
the  fence  north  and  south,  and  he  told  me  the  reason — 
one  of  them,  there  was  only  one  or  two  places  where 
stock  could  get  down,  up  and  down  to  the  bluff,  and 
he  left  that  open,  so  as  to  give  them  a  pathway  north 
and  south  along  parallel  with  his  fence. ' ' 

This  witness  estimated  the  distance  between  Gum's 
fence  and  the  bluff  at  100  feet. 


April,  1914.]     Columbia  City  Land  Co.  v.  Buhl.  257 

George  C.  Lamont,  a  witness  for  the  defendant,  re- 
sides on  Germany  Hill  near  the  line  in  dispute,  and  is 
familiar  with  the  lands  there.  Asked  what  is  the 
eastern  limit  of  that  hill,  he  answered : 

*'Well,  a  perpendicular  bluflf.  •  •  A  perpendicular 
bluff  from  the  time  that  I  say,  by  the  county  road 
where  the  two  claim — ^by  the  Kelley  and  the  Aaron 
Broiles  claim — comes  together,  it  is  practically  a  per- 
pendicular bluff,  although  there  is  one  or  two  places, 
understand,  that  you  can  walk  down ;  get  down  by  hold- 
ing on  to  the  brush, '*  etc 

This  witness  says  that  said  bluff  is  perpendicular 
basaltic  rock,  but  that  there  are  ''sags"  in  it  that  are 
not  perpendicular,  and  that  it  is  easy  to  distinguish 
this  bluff,  and  that  it  extends  more  than  a  mile.  He 
estimates  that  it  is  75  feet  from  the  foot  of  the  bluff 
to  the  top. 

C.  T.  Prescott,  county  surveyor,  testified: 

''That  the  eastern  and  southern  border  of  that  hill 
[Germany  Hill]  consists  mostly  of  basaltic  rock.  In 
general,  it  is  almost  a  perpendicular  bluff  on  the  east 
and  south  sides.  The  whole  line  of  the  bluff  would 
be  fully  a  mile — perhaps  a  mile  and  a  quarter." 

This  witness  made  a  survey  for  each  of  the  parties ; 
but  he  ran  where  the  parties  respectively  directed 
him  to  run,  and  he  did  not  attempt  to  decide  where 
the  true  line  was. 

There  is  considerable  evidence  in  this  case.  We 
have  read  and  considered  it  carefully,  but  it  seems 
to  us  that  the  controlling  eviderxce  is  the  deed  made 
by  Abram  C.  Neer  and  Elizabeth  Neer  to  Judge  Shat- 
tuck  on  March  16,  1868.  We  have  set  out  supra  the 
description  contained  in  said  deed.  The  oral  evidence 
is  valuable  as  shov/ing  the  condition  of  the  land  re- 
ferred to  in  the  deed,  so  as  to  enable  the  court  to  apply 
the  terms  of  that  instrument  to  the  premises  in  dis- 
pute. 
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is  100  feet  in  one  place;  •  •  it  [the  fence]  varies  a 
distance  from  the  bluff.  •  *  There  was  a  fence  there. 
I  don;t  remember  just  how  far  from  the  main  bluff. 
The  hill  was  pretty  steep  in  places,  but  I  think  it  was 
farther  from  the  bluff  at  this  place  it  was  farther 
north,  in  places.  The  fence  had  been  put  up  a  long 
time — quite  a  while  ago;  was  there  the  last  time  I 
noticed  it.  I  had  not  been  at  that  comer  you  speak 
of — that  is,  the  fence  on  the  southwest — for  quite  a 
little  while.  I  wound  up  the  estate  for  the  old  man 
Gum,  *  *  and  I  have  been  there  and  am  acquainted 
with  the  ground  and  that  location  for  60  years.  *  * 
I  was  there  when  he  (Gum)  put  up  the  fence.  *  *  He 
made  the  fence  in  the  timber,  cleared  out  a  fence 
there." 

Asked  whether  the  fence  built  by  Gum  was  on  the 
line,  Mr.  Miles  answered : 

**No;  it  was  not  my  understanding  that  it  was  on 
the  line.  He  [Gum]  said  he  fenced  away  from  the 
bluff  to  give  the  cattle  room  to  pass  around.  There 
was  only  one  place  in  the  bluff  coming  down  from  the 
old  Neer  residence  north — I  mean  west  of  Neer  resi- 
dence north — and  persons  could  pass  through  agree- 
ably, and  he  made  his  fence  to — so  that  he  would  not 
shut  up  the  pathway  of  stock  coming  from  off  the 
hills.  •  •  " 

On  cross-examination,  this  witness,  when  asked 
whether  John  Gum  built  the  fence  referred  to  on  his 
own  land,  answered : 

■ 

**0n  his  land  he  claimed  it  was,  but  I  asked  him  why 
didn't  he  run  up  to  the  bluff,  and  save  labor  running 
the  fence  north  and  south,  and  he  told  me  the  reason — 
one  of  them,  there  was  only  one  or  two  places  where 
stock  could  get  down,  up  and  down  to  the  bluff,  and 
he  left  that  open,  so  as  to  give  them  a  pathway  north 
and  south  along  parallel  with  his  fence. ' ' 

This  witness  estimated  the  distance  between  Gum's 
fence  and  the  bluff  at  100  feet. 
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George  C.  Lamont,  a  witness  for  the  defendant,  re- 
sides on  Germany  Hill  near  the  line  in  dispute,  and  is 
familiar  with  the  lands  there.  Asked  what  is  the 
eastern  limit  of  that  hill,  he  answered: 

*'Well,  a  perpendicular  bluff.  •  *  A  perpendicular 
bluff  from  the  time  that  I  say,  by  the  county  road 
where  the  two  claim — ^by  the  Kelley  and  the  Aaron 
Broiles  claim — comes  together,  it  is  practically  a  per- 
pendicular bluff,  although  there  is  one  or  two  places, 
understand,  that  you  can  walk  down ;  get  down  by  hold- 
ing on  to  the  brush/'  etc 

This  witness  says  that  said  bluff  is  perpendicular 
basaltic  rock,  but  that  there  are  *'sags"  in  it  that  are 
not  perpendicular,  and  that  it  is  easy  to  distinguish 
this  bluff,  and  that  it  extends  more  than  a  mile.  He 
estimates  that  it  is  75  feet  from  the  foot  of  the  bluff 
to  the  top. 

C.  T.  Prescott,  county  surveyor,  testified: 

''That  the  eastern  and  southern  border  of  that  hill 
[Germany  Hill]  consists  mostly  of  basaltic  rock.  In 
general,  it  is  almost  a  perpendicular  bluff  on  the  east 
and  south  sides.  The  whole  line  of  the  bluff  would 
be  fully  a  mile — ^perhaps  a  mile  and  a  quarter." 

This  witness  made  a  survey  for  each  of  the  parties ; 
but  he  ran  where  the  parties  respectively  directed 
him  to  run,  and  he  did  not  attempt  to  decide  where 
the  true  line  was. 

There  is  considerable  evidence  in  this  case.  We 
have  read  and  considered  it  carefully,  but  it  seems 
to  us  that  the  controlling  evidence  is  the  deed  made 
by  Abram  C.  Neer  and  Elizabeth  Neer  to  Judge  Shat- 
tuck  on  March  16,  1868.  We  have  set  out  supra  the 
description  contained  in  said  deed.  The  oral  evidence 
is  valuable  as  shov/ing  the  condition  of  the  land  re- 
ferred to  in  the  deed,  so  as  to  enable  the  court  to  apply 
the  terms  of  that  instrument  to  the  premises  in  dis- 
pute. 
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The  plaint'iflf  in  its  brief  (page  25)  says,  inter  alia: 

**This  line  [line  claimed  by  the  plaintiff]  begins 
1,078.2  feet  from  the  southeast  corner  of  the  Neer 
claim,  and  is  situated  about  142  feet  east  of  the  face 
or  top  or  the  rim  rock  or  precipice  at  the  southern 
boundary  of  the  property  of  the  plaintiff.  The  side 
hill  is  very  steep  at  that  place  and  along  from  below 
the  top  of  the  rim  to  this  boundary  line.  The  inter- 
vening tract  between  the  face  of  the  cliff  and  this  line 
has  grown  up  in  brush,  and  any  old  lines,  if  any  there 
were,  are  obliterated.  The  old  Gum  fence  has  been 
obscured  and  covered  up  by  the  brush  and  small  trees ; 
but  this  Gum  fence  was  placed  there  over  30  years  ago. 
Hez.  Caples,  who  formerly  owned  land  near  there, 
says  that  the  fence  was  put  there  by  mutual  consent. 
He  refers  to  the  consent  of  John  Gum,  the  former 
owner,  and  Doctor  Caples,  his  brother,  who  was  the 
husband  of  Lucinda  M.  Caples,  a  former  owner  of 
the  plaintiff's  property.'' 

It  is  true  that  the  witness  Caples  says  that  the  Gum 
fence  was  put  there  by  the  mutual  consent  of  Gum  and 
his  brother;  but  he  does  not  say  that  these  parties 
agreed  that  it  was  on  the  line  between  their  lands. 
Mr.  S.  A.  Miles  says  that  Gum  told  him  it  was  not  on 
the  line,  and  that  he  left  the  space  between  the  fence 
and  the  bluff  for  a  passage  way  for  stock. 

The  deed  from  Abram  C.  Neer  and  wife  to  Judge 
Shattuck  describes  the  land  conveyed  to  the  latter  as 
*  *  all  that  portion  of  the  donation  land  claim  of  Abram 
C.  Neer  and  Elizabeth  Neer  which  is  upon  what  is 
known  as  Germany  Hill,  westerly  of  St.  Helens,  ex- 
tending from  the  foot  of  the  bluff  or  rocky  hill,  west- 
ward to  the  land  of  Frank  N.  Gorick,  being  the  westerly 
120  acres,  a  little  more  or  less,  of  the  southerly  half 
of  said  donation  land  claim,  bounded  on  the  northerly 
side  by  land  of  Jackson  Peacher,'*on  the  easterly  by 

the  foot  of  the  bluff,  on  the  southerly  side  by  the 
land  of  F.  A.  Lamont,  on  the  westerly  by  land  of 
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F.  H.  Gorick.*'  The  land  in  dispute  amounts  to 
four  or  five  acres,  and  the  evidence  shows  that  no  part 
of  it  is  on  Germany  Hill.  The  easterly  boundary  of 
the  land  of  the  plaintiff,  and  the  westerly  line  of  the 
defendant's  land,  is  the  foot  of  the  bluff  mentioned 
in  said  deed. 

7.  Webster  defines  the  word  **  bluff ''  as  a  high,  steep 
bank,  as  by  a  river  or  the  sea,  or  beside  a  ravine  or  a 
plain;  a  cliff  with  a  broad  face.  Stormonth  defines 
the  word  ** bluff''  as  a  high,  steep  bank,  generally  fac- 
ing the  sea,  or  a  river.  The  Century  Dictionary  de- 
fines the  word  thus:  A  hill,  bank,  or  headland,  with  a 
steep  broad  face;  a  high  bank  presenting  a  steep  or 
nearly  perpendicular  front. 

8.  According  to  Webster,  a  hill  is  a  natural  elevation 
of  land  of  local  area  and  well-defined  outline;  a  more 
or  less  rounded  elevation,  as  contrasted  with  a  peaked 
or  precipitous  one.  The  eastern  boundary  of  the  plain- 
tiff 's  land  is  shown  by  the  evidence  to  be  a  bluff  rather 
than  a  hill. 

The  plaintiff  relies  upon  the  case  of  Kerr  v.  Duvall, 
62  Or.  470  (125  Pac.  830).  Justice  Moore,  delivering 
the  opinion  of  the  court  in  that  case,  says,  inter  alia: 

'*It  appears  that  from  Beaver  Creek  and  from  Deer 
Creek  the  hill  referred  to  rises  very  gradually  for 
some  distance,  and  then  the  ascent  becomes  quite  steep. 
In  referring  to  this  acclivity,  J.  C.  Hefty,  a  surveyor, 
who,  at  defendants '  request  run  a  line  for  the  westerly 
border  as  described  in  the  codicil,  appearing  as  their 
witness,  was  asked:  *  •  *As  a  matter  of  fact,  the  hill 
proper  begins  where  the  land  begins  to  slope  up ! '  He 
replied:  *No,  sir;  it  does  not.  All  valleys  have  a  slope, 
and  all  bottom  lands  have  a  slope;  but  we  don't  call 
them  hills.  The  foot  of  a  hill  is  defined  as  the  begin- 
ning to  an  abrupt  rise.'  The  definition  thus  given  is 
adopted  as  applicable  to  the  disputed  boundary  herein, 
particularly  so  when  construing  the  language  of  a  will 
which  locates  a  line  by  and  along  the  foot  of  a  hill." 
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The  case  just  cited  adopted  the  definition  given  by 
a  surveyor,  and  held  that  the  foot  of  a  hill  is  the 
beginning  of  an  abrupt  rise.  We  are  unable  to  under- 
stand that  that  case  sustains  the  contention  of  the 
plaintiff  in  this  case.  Here  the  plaintiff  seems  to  con- 
tend that  the  foot  of  the  bluff  is  100  feet  or  more  east 
of  the  beginning  of  * '  the  abrupt  rise. ' '  However,  the 
line  in  dispute  in  this  case  is  *  *  the  foot  of  the  bluff, ' ' 
which  is  the  easterly  boundary  of  Germany  Hill.  The 
deed  to  Judge  Shattuck  manifested  an  intention  to  con- 
vey only  land  that  is  on  said  hill,  and  we  deem  it  un- 
reasonable to  believe  that  the  grantors  in  that  deed 
intended  to  convey  any  land  east  of  the  face  of  said 
bluff,  or  any  part  of  the  land  in  dispute. 

We  hold  that  the  easterly  line  of  the  plaintiff's  land 
and  the  westerly  line  of  the  defendant's  land  were  cor- 
rectly determined  by  the  findings  and  the  decree  of  the 
court  below,  and  that  the  said  line  runs  as  follows, 
to  wit :  That  the  western  boundary  line  of  the  def end- 
ant 's  said  premises  and  the  boundary  between  his  said 
premises  and  the  lands  claimed  by  the  plaintiff  in 
Columbia  County,  State  of  Oregon,  is  the  face  of  a  cer- 
tain chain  of  cliffs  or  almost  perpendicular  bluffs, 
which  forms  the  easterly  border  of  that  certain  ridge 
known  as  ** Germany  Hill,"  and  intersects  the  south 
boundary  of  the  donation  land  claim  of  Abram  C.  Neer 
and  wife,  at  a  point  south  88  degrees  and  32  minutes 
west  1,220.2  feet  from  the  southeast  corner  of  said 
donation  land  claim,  and  thence  runs  along  almost  due 
north  in  an  unbroken  line  to  a  point  on  the  easterly 
boundary  line  of  said  donation  land  claim,  which  is 
north  29  degrees  and  27  minutes  west  2,884.9  feet  from 
the  southeast  corner  of  said  claim,  and  that  said  line  is 
the  true  boundary  line  between  said  tracts  of  land 
owned  by  the  plaintiff  and  the  defendant,  respectively. 
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9.  We  hold  that  under  Section  518,  L.  0.  L.,  a  court 
of  equity  has  jurisdiction  to  determine  a  controversy 
between  the  owners  of  adjacent  tracts  of  lands  as  to 
the  boundary  line  between  their  said  lands. 

We  find  no  error  in  the  proceedings  of  the  court 
below. 

The  decree  of  the  court  below  is  afl&rmed. 

Affibmed. 

Mb.  Justice  Bubnett  and  Mb.  Justice  Eakin  concur. 


Argued  April  22,  affirmed  April  28,  1914. 

■ 

SIMPSON  V.  O'HAEA. 

(141  Pac.  158.) 

Confititutional  Law— Master  and  Servant— PriyUeges  and  Immtmltles 
of  Citizens — Mlnlmnm  Wage  Law. 

The  minimum  wage  law  (LawB  1913,  p.  92)  is  not  violative  of  the 
Fourteenth  Amendment  of  the  United  States  Constitution,  forbidding 
any  state  to  make  any  law  abridging  the  privileges  or  immunities  of 
citizens  of  the  United  States,  nor  of  Article  I,  Section  20,  of  the  state 
Constitution,  forbidding  laws  granting  to  any  citizen  or  class  of 
citizens  privileges  or  immunities  which,  upon  the  same  terms,  shall 
not  equally  belong  to  all  citizens. 

[As  to  validity  of  statute  or  ordinance  fixing  minimum  wage 
rate  for  public  work,  see  note  in  Ann.  Cas.  1913E,  990.] 

From  Multnomah :  Thomas  J.  Cleeton,  Judge. 

In  Banc     Statement  by  Mr.  Chief  Justice  McBride. 

This  is  a  suit  by  Ehnira  Simpson  against  Edwin  V. 
O'Hara,  Bertha  Moores  and  Amedee  M.  Smith,  con- 
stituting the  Industrial  Welfare  Commission  of  the 
State  of  Oregon,  the  object  of  which  is  to  have  judi- 
cially determined  the  question  whether  an  act  passed 
by  the  legislature  on  February  17,  1913  (Sess.  Laws 
1913,  c.  62),  and  commonly  known  as  the  minimum 
wage  act,  is  inimical  to  the  Fourteenth  Amendment  to 
the  Constitution  of  the  United  States,  or  to  Article  I, 
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Section  20,  of  the  Constitution  of  Oregon.  The  de- 
fendants demurred  to  the  complaint.  The  court  sus- 
tained the  demurrer  and  dismissed  the  complaint. 
Plaintiff  appeals.  Affirmed. 

For  appellant  there  was  a  brief  with  oral  arguments 
by  Messrs.  Fulton  <&  Bmverman. 

For  respondents  there  was  a  brief  with  oral  argu- 
ments by  Mr,  Andrew  M.  Crawford,  Attorney  General, 
and  Messrs.  MalarJcey,  Seabrook  <&  Dibble. 

Opinion  by  Mb.  Chief  Justice  McBridb. 

This  suit  is  similar  in  substance  and  is  brought  for 
the  same  purpose  as  the  case  of  Stettler  v.  O'Hara, 
69  Or.  519  (139  Pac.  743),  in  which  Mr.  Justice 
Eakin,  speaking  for  the  court,  held  the  act  in  question 
to  be  a  valid  exercise  of  the  police  power,  and  not  in 
conflict  with  either  the  Constitution  of  the  United 
States  or  of  this  state.  It  is  suggested,  however,  on 
this  appeal  that  in  the  case  of  Stettler  v.  O'Hara,  be- 
fore cited,  this  court  did  not  pass  upon  the  contention 
raised  in  the  pleadings,  and  upon  the  argument,  that 
the  minimum  wage  act  is  inimical  to  that  portion  of 
Section  1  of  the  Fourteenth  Amendment  to  the  Consti- 
tution of  the  United  States  which  provides : 

**No  state  shall  make  or  enforce  any  law  which  shall 
abridge  the  privileges  or  immunities  of  citizens  of  the 
United  States.  *' 

While  this  particular  clause  of  the  amendment  is  not 
specially  discussed,  it  was  certainly  intended  by  that 
opinion  to  express  the  conviction  of  this  court  that  the 
act  in  question  violated  no  precept  of  the  Fourteenth 
Amendment,  which,  it  will  be  noted,  does  not  attempt 
to  define  the  nature  or  extent  of  the  privileges  and 
immunities  therein  protected.     Having  determined  in 
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the  preceding  case  that  the  police  power  of.  the  state 
legitimately  extended  to  the  right  to  prevent  the  em- 
ployment of  women  and  children  for  unreasonably  long 
hours  or  at  unreasonably  small  wages,  and  that  the 
state  had  a  right  to  use  the  machinery  of  a  commission 
to  determine  to  the  extent  stated  in  the  opinion  the 
length  of  time  and  at  what  wages  such  persons  might 
be  employed,  it  would  seem  to  follow  as  a  natural 
corollary  that  the  right  to  labor  for  such  hours  and  at 
such  wages  as  would  reasonably  seem  to  be  detrimental 
to  the  health  or  welfare  of  the  community  is  not  a 
privilege  or  immunity  of  any  citizen.  The  guaranties 
of  the  Fourteenth  Amendment  are  not  new  in  Ameri- 
can history ;  they  existed  substantially  in  the  Constitu- 
tions of  many  of  the  states,  and,  excepting  as  to  the 
status  of  the  negro,  were  well-nigh  universal  in  the 
United  States.  Primarily,  for  the  better  protection 
of  a  newly  enfranchised  race,  it  was  thought  expedient 
to  make  the  general  government  a  coguarantor  with 
the  states  of  these  fundamental  privileges  of  freemen. 
But  that  the  effect  of  this  would  be  to  limit  the  power 
of  the  states  to  enact  reasonable  laws  for  the  protec- 
tion of  their  women  and  children  against  the  conse- 
quences of  labor  for  a  length  of  time  tending  to  impair 
health  or  at  a  wage  barely  sufficient  to  sustain  life 
never  entered  the  imagination  of  the  statesmen  who 
framed  it.  Local  self-government  lies  at  the  very 
foundation  of  freedom,  and  the  private  and  local 
affairs  of  a  community  are  sacred  from  the  interfer- 
ence of  the  central  power,  unless  oppressive  and  un- 
reasonable encroachment  on  the  liberties  of  the  citizen 
renders  such  interference  imperatively  necessary,  and 
such  is  not  the  case  here. 
The  decree  of  the  Circuit  Court  is  affirmed. 

Affibmed. 
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Argued  March  27,  affirmed  April  28,  1914. 

BLAKE  V.  NATIONAL  HOSPITAL  ASSN, 

(141  Pac.  158.) 

Ple&ding — ^Waiver  of  Objections — ^Variance. 

1.  Where  the  agreement  between  defendant  hospital  association 
and  S.y  plaintiff's  employer,  set  out  in  the  complaint,  provides  that 
defendant  shall  provide  for  employees  of  S.  treatment  by  any  of  the 
physicians  employed  by  defendant  in  their  respective  localities  and 
all  necessary  hospital  service  at  adequate  and  well-appointed  hospi- 
tals, and  the  contract  introduced  in  evidence  contains  the  same  pro- 
visions, though  the  former  contract  has  several  unfilled  blanks,  which 
are  filled  in  in  the  latter,  the  variance,  not  pointed  out  during  the 
trial,  is  immaterial  after  the  trial. 

Hospitals — Oontracta — Actions  for  Breach — Questions  for  Jury. 

2.  In  an  action  against  a  hospital  association  for  breach  of  a  con- 
tract with  plaintiff's  employer  to  furnish  hospital  service,  evidence 
held  to  present  questions  for  the  jury  whether  plaintiff  received  de- 
fendant's permission  to  change  to  a  hospital  at  Portland  at  which  he 
claims  to  have  been  refused  service,  and  whether  he  was  still  entitled 
to  be  received  into  a  hospital  at  all. 

From  Multnomah:  Henry  E.  McGinn,  Judge. 

This  is  an  action  by  Lincoln  Blake  against  National 
Hospital  Association.  From  a  judgment  in  favor  of 
plaintiff,  defendant  appeals. 

The  facts  are  fully  stated  in  the  opinion  of  the  court. 

AFFIRMED. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Malarkey,  Seabrook  <&  Dibble,  with  an  oral 
argument  by  Mr.  Arthur  M.  Dibble. 

For  respondent  there  was  a  brief  with  oral  argu- 
ments by  Messrs.  Cole  <&  Cole. 

Department  2.  Mr.  Justice  Eakin  delivered  the 
opinion  of  the  court. 

This  is  an  action  brought  to  recover  damages  for 
breach  of  contract  to  furnish  medical  treatment  and 
hospital  services  to  employees  of  Strawbridge  in  his 
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logging  business  in  Snohomish  County,  Washington. 
Plaintiff  sets  out  in  the  complaint  the  contract  that 
he  alleges  was  violated.  That  allegation  is  denied  by 
the  answer,  which  sets  out  a  contract  entered  into  be- 
tween defendant  and  said  Strawbridge.  The  com- 
plaint substantially  purports  to  set  out  the  agreement 
alleged  to  be  violated.  So  far  as  material  here  it 
provides  as  follows : 

**This  agreement  made  and  entered  into  this  

day  of ,  1911,  by  and  between  the  National  Hos- 
pital Association,  Inc.,  of  Seattle,  Washington,  and 
Portland,  Oregon,  hereinafter  referred  to  as  the  party 
of  the  first  part,  and  B.  A.  Strawbridge,  hereinafter 
referred  to  as  the  party  of  the  second  part,  witnesseth : 
The  party  of  the  first  part  hereby  promises  and  agrees 
to  provide  medical,  surgical,  and  dental  treatment,  and 
hospital  services  when  necessary  *  *  to  the  employees 

of  the  party  of  the  second  part  in ,  as  follows :  I. 

With  all  necessary  medicines  and  medical  and  surgical 
treatment  by  any  physician  employed  by  the  party  of 
the  first  part  in  their  respective  localities,  and  for  this 
purpose,  the  party  of  the  first  part  agrees  to  keep  and 

maintain  in  the  town  of a  duly  authorized  and 

licensed  physician.  It  is  understood  that  said  physi- 
cian is  to  be  called  only  when  injury  is  too  serious  for 
injured  to  call  at  the  physician's  office.  •  •  IV.  With 
all  necessary  hospital  services  at  adequate  and  well- 
appointed  hospitals  to  be  provided  by  the  party  of  the 
first  part.  Said  hospital  services  to  include  board  and 
nurse,  with  medical  and  surgical  care  and  attention. 
It  being  understood,  however,  that  said  services  shall 
not  exceed  six  months,  when  made  necessary  by  any 
one  illness,  but  that  after  the  expiration  of  six  months' 
continuous  treatment  in  the  hospital  necessary  medical 
and  surgical  treatment,  including  medicines,  will  be 
continued  outside  of  the  hospital  for  a  further  period 
of  six  months.  *  •   *' 

The  contract  set  up  by  the  answer,  so  far  as  the 
same  relates  to  these  issues,  is  as  follows : 
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''Exhibit  A. 

* '  This  agreement  made  and  entered  into  this  1st  day 
of  February,  1912,  by  and  between  the  National  Hos- 
pital Association,  Inc.,  of  Portland,  Oregon,  herein- 
after referred  to  as  the  party  of  the  first  part,  and  B. 
A.  Strawbridge,  not  incorporated,  hereinafter  referred 
to  as  the  party  of  the  second  part,  witnesseth:  The 
party  of  the  first  part  hereby  promises  and  agrees  to 
provide  medical  and  surgical  and  dental  treatment  and 
hospital  services  when  necessary  *  *  to  the  employees 
in  their  logging  operations  of  the  party  of  the  second 
part,  in  Bryant,  Snohomish  County,  Washington,  as 
follows:  I.  "With  all  necessary  medicines  and  medical 
and  surgical  treatment  by  any  of  the  physicians  em- 
ployed by  the  party  of  the  first  part  in  their  respective 
localities,  and  for  this  purpose  the  party  of  the  first 
part  agrees  to  keep  and  maintain  in  the  city  of  Seat- 
tle, Washington,  duly  authorized  and  licensed  physi- 
cians, and  further  agrees  that  the  party  of  the  second 
part  may  employ  the  services  of  a  physician  located  at 
Arlington,  Washington.  *  •  IV.  With  all  necessary 
hospital  services  at  adequate  and  well-appointed  hospi- 
tals to  be  provided  by  the  party  of  the  first  part.  Said 
hospital  services  to  include  medicines,  nursing,  board, 
etc.,  and  medical  and  surgical  care  and  attention.  It 
being  understood,  however,  that  this  service  shall  not 
exceed  six  months  when  made  necessary  by  any  one 
injury  or  illness,  but  after  the  expiration  of  six 
months'  treatment  in  the  hospital,  necessary  medical 
and  surgical  treatment,  including  medicines,  will  be 
continued  when  necessary  for  a  further  period  of  six 
months.  *  *   " 

1.  Defendant  urges  that  the  variance  between  the 
contract  of  the  defendant  and  Strawbridge,  set  out  in 
the  complaint  as  the  basis  of  the  action,  and  the  con- 
tract set  out  in  the  answer,  which  is  admitted  to  be  the 
only  contract  between  defendant  and  Strawbridge,  con- 
stitutes a  failure  of  proof,  and  most  of  the  exceptions 
assigned  by  defendant  are  based  on  that  alleged  vari- 
ance.    Exhibit  A  of  the  answer  is  but  a  slight  modifi- 
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cation  of  the  form  of  the  contract  set  out  in  the  com- 
plaint— evidently  a  change  to  fit  a  particular  case. 
The  one  set  out  in  the  complaint  purports  to  be  only  a 
form.  There  are  many  blanks  in  it,  and  it  is  not 
signed  by  either  party,  and  is  alleged  to  be  only  a  sub- 
stantial copy.  Defendant  denies  the  allegation  of  the 
contract  set  out  in  the  complaint,  and  alleges  it  did 
make  a  contract  with  Strawbridge,  which  it  attaches  as 
Exhibit  A.  It  admits  that  plaintiff  was  employed  by 
Strawbridge,  and  that,  becoming  ill  from  apoplexy  or 
paralysis,  he  was  received  for  treatment  by  the  defend- 
ant at  the  hospital  at  Seattle,  and  was  furnished  with 
medical  treatment  and  hospital  accommodations  for 
58  days.  The  only  complaint  of  the  plaintiff  is  that 
defendant  refused  to  provide  hospital  treatment  and 
the  care  and  services  of  a  physician  at  Portland.  For 
such  refusal  he  seeks  to  recover  damages.  The  dis- 
crepancy between  the  contract  admitted  and  the  one 
alleged  in  the  complaint  does  not  relate  to  any  matter 
material  to  this  cause  of  action,  and  the  contract 
proved  is  substantially  as  alleged  in  the  complaint,  at 
least  so  far  as  the  alleged  breach  is  concerned.  We 
think  the  contract.  Exhibit  A,  so  far  as  it  varied  from 
the  one  set  out  in  the  complaint,  was  immaterial  after 
trial,  and  did  not  require  further  proof.  It  was  not 
questioned  during  the  trial.  Exhibit  A  specifies  that 
the  defendant  shall  provide  medical  and  surgical  ser- 
vices when  necessary  to  employees  of  Strawbridge 
(plaintiff  being  one)  as  follows: 

tij  •  «  Treatment  by  any  of  the  physicians  em- 
ployed by  defendant  in  their  respective  localities. 
*  *  IV.  With  all  necessary  hospital  services  at  ade- 
quate and  well-appointed  hospitals  *  •  to  include 
medicines,  nursing,  board,  etc.,''  and  medical  care. 

2.  The  contract  does  not  provide  the  place  or  places 
at  which  hospitals  shall  be  maintained,  and  contem- 
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plates  the  employment  of  physicians  at  more  than  one 
place,  who  can  be  called  npon  in  their  respective  locali- 
ties only.  It  seems  to  be  conceded  that  defendant  had 
available  hospitals  at  Seattle  and  Portland,  with  phy- 
sicians employed  by  it  located  in  both  places;  and, 
plaintiff  being  employed  in  Snohomish  County  and 
having  been  received  for  treatment  at  defendant's 
Seattle  hospital,  defendant  contends  he  could  not 
change  therefrom  to  Portland  without  defendant's  con- 
sent. The  evidence  tends  to  show  that  plaintiff  sought 
to  act  under  defendant 's  direction  in  leaving  the  hospi- 
tal, and  that  he  obtained  its  consent  and  authority  to 
change  to  the  Portland  hospital,  at  which  defendant 
subsequently  refused  to  receive  him.  If  defendant 
gave  permission  to  plaintiff  to  go  to  the  hospital  in 
Portland,  and  thereby  waived  the  right  to  insist  that  he 
was  entitled  to  be  received  only  at  Seattle,  there  being 
evidence  tending  to  establish  that  fact,  it  was  a  matter 
for  the  jury  to  decide,  as  was  also  the  question  as  to 
whether  plaintiff  was  still  entitled  to  be  received  into 
the  hospital  at  all,  concerning  which  there  was  some 
evidence. 
We  find  no  error,  and  the  judgment  is  aflftrmed. 

Affibmed. 

Mb.  Justice  Bean,  Mr.  Justice  McNaby  and  Mb. 
Justice  Burnett  concur.  Mb.  Chief  Justice  McBamB 
not  sitting. 
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SPATH  V.  SALES. 

(141  Pac.  160.) 

Advene  Possession — Evidence — ^Weigbt  and  Sofllciency. 

1.  In  a  suit  to  quiet  title,  evidence  held  to  show  that  plaintiff  had 
been  in  open,  notorious  and  adverse  possession,  living  upon,  improv- 
ing and  cultivating  the  land,  keeping  it  fenced,  paying  rent  to  no  one, 
for  more  than  the  statutory  period. 

[As  to  what  is  essential  to  adverse  possession,  see  notes  in  28 
.  Am.  St.  Bep.  158;  88  Am.  St.  Bep.  701.] 

Adverse  Possession — ^Hostile  Character  of  Possession — ^Recognition  of 
Oovemment  Title. 

2.  One  claiming  title  by  adverse  possession  for  ten  years  against 
all  persons,  but  recognizing  the  superior  title  of  the  United  States, 
and  seeking  in  good  faith  to  acquire  that  title,  may  assert  the  adverse 
possession  against  any  person  claiming  under  a  prior  grant. 

[As  to  what  amounts  to  color  of  title  sufficient  to  sustain  ad- 
verse possession,  see  note  in  14  Am.  Dec.  528.] 

Adverse  Possession — Operation  and  Effect — Title  Acquired. 

3.  Adverse  possession  for  the  statutory  period  vests  a  perfect  title 
in  the  possession  against  the  former  holder  of  the  title  and  all  the 
world,  and  he  is  entitled  to  all  the  remedies  incident  to  possession 
under  written  titles. 

From  Multnomah:  John  P.  Kavanaugh,  Judge. 

Department  2.    Statement  by  Mb.  Justice  Bean. 

This  is  a  suit  by  Edward  Spath  against  M.  A.  Sales 
and  William  Sales,  her  husband,  Ernest.  D.  Holgate 
and  Eva  D.  Holgate,  his  wife,  Andrew  Brugger  and 
Mrs.  Andrew  Brugger,  his  wife,  Edgar  E.  Chipman 
and  Mrs.  Edgar  E.  Chipman,  his  wife,  to  quiet  title  to 
a  tract  of  land  described  in  the  complaint.  The  Cir- 
cuit Court  granted  a  decree  in  favor  of  the  plaintiff, 
and  the  defendants  appeal. 

The  tract  in  controversy  is  a  strip  2,745  feet  long, 
172.54  feet  in  width  at  the  west  end  and  174.39  feet 
in  width  at  the  east  end.  It  is  immediately  north  and 
adjacent  to  claim  No.  54,  known  as  the  John  P.  Powell 
D.  L.  C,  and,  as  plaintiff  asserts,  is  a  part  of  the  Page 
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and  Catherine  Stanley  D.  L.  C,  which  is  situated  north 
of  the  Powell  claim.  The  complaint  is  in  the  usual 
form.  Plaintiff  alleges  ownership  of  the  land,  and 
pleads  title  by  adverse  possession  for  the  statutory 
period  of  more  than  ten  years. 

The  answer  denies  the  plaintiff's  title,  and  pleads 
title  in  the  defendants.  By  way  of  counterclaim,  which 
explains  the  controversy,  the  defendants  allege  that 
the  tract  in  dispute  is  in  the  Page  and  Catherine  Stan- 
ley D.  L.  C. ;  that,  according  to  the  field-notes  and  plat 
of  the  survey  of  said  claim,  the  same  adjoins  the 
D.  L.  C.  of  John  P.  Powell  and  Adaline  Powell;  that 
the  south  line  of  the  Stanley  tract  and  the  north  line  of 
the  Powell  claim  are  identical  according  to  the  records 
of  the  United  States  government ;  that  by  inadvertence 
and  mistake  the  patent  issued  for  the  Page-Stanley 
claim  was  made  to  read  so  as  to  exclude  the  land  in 
controversy,  but  that  the  government  field-notes  and 
plat  show  the  land  in  dispute  to  be  a  part  of  the  Page- 
Stanley  claim,  and  that  it  was  intended  to  be  embraced 
in  the  patent  to  the  Stanleys. 

The  reply  put  in  issue  the  new  matter  of  the  answer. 

Affirmed. 

For  appellants  there  was  a  brief  with  oral  argu- 
ments by  Mr.  J.  J.  Johnson  and  Mr.  Albert  H.  Tanner. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  W.  D.  Freeman. 

Mr.  Justice  Bean  delivered  the  opinion  of  the  court. 

1.  According  to  the  record,  the  plaintiff,  Edward 
Spath,  has  resided  upon  the  land  for  a  period  of  about 
20  years,  and  with  his  family  for  17  years.  He  first 
purchased  the  tract  of  one  Freeman,  who  had  settled 
upon  the  premises  and  built  a  house  thereon.  Shortly 
afterward  he  purchased  the  interest  of  Jeremiah  Stan- 
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ley  in  the  tract,  and  in  1898  obtained  a  quitclaim  deed 
to  the  same  from  him.  During  his  possession  of  the 
land  he  has  constructed  a  four-room  house,  and  a  barn, 
and  dug  a  well  upon  the  same.  He  has  also  fenced  the 
land,  cleared  it  of  stumps  and  bushes,  and  cultivated 
about  6  acres  thereof.  He  has  set  out  about  140  fruit 
trees  and  a  quantity  of  small  fruits.  For  about  17 
years  he  has  leased  2.45  acres  of  the  land  to  Multnomah 
County  for  a  gravel  pit.  The  land  has  been  fenced  for 
19  or  20  years,  during  all  of  which  time  the  plaintiff 
has  claimed  to  be  the  owner  of  the  same.  It  may  be 
assumed  for  the  purposes  of  this  case  that  the  record 
title  to  the  land  in  dispute  is  in  the  defendants;  the 
question  being :  Has  the  plaintiff  obtained  title  thereto 
by  adverse  possession!  It  is  claimed  by  the  defend- 
ants William  Sales  and  Ernest  D.  Holgate  that  soon 
after  the  plaintiff  settled  upon  the  land  he  stated  that 
he  was  trying  to  get  title  to  it  from  the  government, 
and  that,  **If  I  cannot  get  title  from  the  government,  I 
will  buy  you  out,  or  else  move  off'';  that  Jeremiah 
Stanley  was  present  at  the  time;  and  that  afterward 
the  plaintiff  purchased  his  interest.  It  appears  that 
plaintiff  was  sick  at  the  time  this  conversation  was  al- 
leged to  have  been  held.  He  denies  any  knowledge 
thereof.  Plaintiff 's  acts  and  the  value  of  the  improve- 
ments clearly  indicate  that  he  claimed  ownership  of 
the  land  during  all  the  period  mentioned.  The  defend- 
ants resided  near  the  tract  in  controversy.  They  had 
their  land  surveyed  16  or  17  years  ago  by  the  county 
surveyor,  who  ran  the  line  north  of  the  land  in  question 
so  as  to  exclude  the  same  from  the  Page-Stanley  claim. 
In  order  to  straighten  the  title,  the  plaintiff  requested 
the  defendants  to  execute  a  quitclaim  deed. 

Defendant  William  Sales  testified  that  Mr.  Gre^n- 
leaf,  who  surveyed  the  land,  said,  **Well,  that  is  as  far 
as  I  can  go  "  j  that  the  surveyor  said  that  it  was  a  ques- 
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tion  for  the  courts  to  determine.  It  seems  that  the  de- 
fendants sold  an  acre  in  the  sonthwest  comer  of  their 
tract,  and  located  the  same  on  the  north  side  of  the 
county  roady  so  as  to  exclude  the  land  in  controversy 
in  such  a  manner  as  to  indicate  that  they  did  not  claim 
the  land  in  dispute.  The  matter  appears  to  have 
drifted  in  this  way  during  all  these  years  without  much 
having  been  said  and  nothing  done  by  the  defendants, 
who  slept  upon  their  rights  during  all  this  time.  The 
plaintiff  continued  to  reside  upon,  cultivate  and  im- 
prove the  land,  and  contracted  to  sell  one  acre  thereof 
to  a  Mr.  Ferris,  who  has  erected  a  house  thereon  of  the 
value  of  about  $4,000.  The  weight  of  the  testimony 
shows  that  the  plaintiff  has  been  in  the  open,  notorious 
and  adverse  possession  of  the  land,  living  upon,  im- 
proving and  cultivating  the  same,  keeping  it  fenced, 
paying  no  rent  to  anyone,  and  claiming  it  adversely  to 
everyone  for  more  than  the  statutory  period. 

2.  It  is  claimed  by  the  defendants  that  the  plaintiff's 
possession  has  not  been  adverse,  for  the  reason  that  his 
claim  of  ownership  has  not  been  against  all  the  world, 
in  this,  that  he  recognized  the  title  in  the  government 
of  the  United  States.  Without  adverting  to  the  weight 
of  the  testimony  upon  this  point,  the  contention  may 
be  eliminated  to  a  great  extent  by  applying  the  rule 
enunciated  by  this  court  in  the  case  of  Boe  v.  Arnold, 
54  Or.  52,  58  (102  Pac.  290,  20  Ann.  Cas.  533),  wherein 
Mr.  Justice  McBride,  in  an  exhaustive  opinion,  thor- 
oughly discussed  the  question.  It  was  held,  in  effect, 
that  one  claiming  title  to  land  by  adverse  possession 
for  a  period  of  10  years  against  all  persons,  but  recog- 
nizing the  superior  title  of  the  United  States  govern- 
ment and  seeking  in  good  faith  to  acquire  that  title, 
may  assert  such  adverse  possession  as  against  any  per- 
son claiming  to  be  the  owner  under  a  prior  grant.  The 
stronger  claim  made  by  the  defendants  is  to  the  effect 
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that  the  plaintiff  recognized  the  superior  title  to  the 
land  in  the  United  States  government. 

3.  Plaintiff 's  title  comes  within  the  rule  that  adverse 
possession  of  real  estate  for  the  period  prescribed  by 
the  statute  of  limitations  vests  a  perfect  title  in  the 
possessor  as  against  the  former  holder  of  the  title  and 
all  the  world ;  and  he  is  entitled  to  all  remedies  which 
are  incident  to  possession  under  written  titles :  Parker 
V.  Metzger,  12  Or.  407  (7  Pac.  518) ;  Joy  v.  Stump,  14 
Or.  361  (12  Pac.  929) ;  Mitchell  v.  Campbell,  19  Or. 
198  (24  Pac.  455) ;  Boe  v.  Arnold,  54  Or.  52  (102  Pac 
290,  20  Ann.  Gas.  533) ;  Switzler  v.  Earnheart,  59  Or. 
344,  347  (117  Pac.  296) ;  Stephenson  v.  Van  BloUand, 
60  Or.  247,  251,  252  (118  Pac.  1026). 

It  follows  that  the  decree  of  the  lower  court  should 
be  affirmed,  and  it  is  sq  ordered.  Affirmed. 

Mr.   Chief  Justice  McBridb,  Mb.  Justice  Eakin 
and  Mr.  Justice  Burnett  concur. 


Argued  April  7,  decided  April  28,  1914. 

EEED  V.  WESTEEN  UNION  TEL.  CO. 

(141  Pac.  161.) 

Jury — ^Right  to  Trial  by  Jury — Constitiitional  Provision. 

1.  Article  I,  Section  17,  of  the  Constitution,  guaranteeing  the  right 
of  trial  by  jury  in  civil  cases,  does  not  require  in  every  case  that 
all  questions  be  submitted  to  the  jury,  notwithstanding  a  motion  for 
nonsuit. 

Master   and   Servant — ^Injuries   to   Servant — ^Actions — Questions   for 
Jury. 

2.  Under  Employers*  Liability  Act  (Laws  1911,  p.  17),  Section 
5,  providing  that,  in  an  action  to  recover  from  an  employer  for  in- 
juries, the  negligence  of  a  fellow-servant  shall  not  be  a  defense  in 
case  of  an  act  done  in  obedience  to  orders  from  the  employer  or 
anyone  having  authority  to  direct  the  act,  Section  1,  requiring  pre- 
cautions by  all  owners  altering  or  repairing  any  structure,  and  Sec- 
tion 2.,  making  the  manager  or  other  person  in  charge  the  agent  of  the 
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employer  in  all  suits  for  death  or  injuries  of  an  employee,  in  an 
action  for  injuries  caused  by  the  fall  of  a  pail  of  paint  being  used 
by  a  fellow-servant  at  the  top  of  a  telegraph  pole  while  plaintiff  was 
working  at  the  foot,  the  question  whether  the  fellow-servant's  negli- 
gence caused  the  injury  is  for  the  jury,  where  the  answer  admitted 
that  defendant  was  repairing  its  line  and  painting  its  poles,  though 
there  was  no  other  evidence  of  negligence  of  the  defendant. 

[As  to  comparison  of  negligence  under  federal  Employers'  Lia- 
bility Act,  see  note  in  Ann.  Cas.  1914C,  175.  As  to  employees 
entitled  to  protection  under  said  act,  see  note  in  Ann.  Cas.  1914C, 
164.] 

From  Klamath :  Heney  L.  Benson,  Judge. 

Department  2.     Statement  by  Mb.  Justice  Eakin. 

This  is  an  action  by  George  G.  Eeed  against  the 
Western  Union  Telegraph  Company  to  recover  for 
personal  injuries.  Plaintiff  was  in  the  employ  of  the 
defendant  as  a  laborer.  Defendant  was  repairing  its 
telegraph  poles  along  its  line,  resetting  some  of  them 
in  cement  and  painting  them.  Sellers,  another  em- 
ployee, was  painting  the  poles  at  the  time  of  the  in- 
jury, and  was  at  the  top  of  the  pole  in  question  for 
that  purpose.  Plaintiff  was  sent  to  the  same  pole  to 
dig  out  the  snow,  ice  and  dirt  at  its  base  in  order  to 
prepare  the  hole  for  cement.  While  at  that  work  a 
pail  of  paint  used  by  Sellers  at  the  top  of  the  pole, 
and  weighing  about  six  pounds,  through  the  careless- 
ness and  negligence  of  Sellers,  fell  and  struck  the 
plaintiff  on  the  back,  causing  the  injury  complained 
of.  At  the  close  of  plaintiff's  case,  defendant  moved 
for  a  nonsuit,  which  was  sustained,  and  the  action 
dismissed. 

Defendant,  by  its  answer,  set  up  several  defenses: 
(1)  That  defendant  furnished  its  employee  (meaning 
Sellers)  proper  and  safe  instruments,  etc.,  and  that  the 
falling  of  the  paint  bucket  of  which  plaintiff  com- 
plains was  due  to  unavoidable  and  inevitable  accident, 
which  defendant  could  not,  by  the  exercise  of  all  due 
care,  have  prevented;  (2)  that  plaintiff,  in  accepting 
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the  employment,  assumed  the  risk;  (3)  that  the  ac- 
cident was  due  to  the  negligence  of  a  fellow-workman. 
From  an  order  allowing  the  motion,  plaintiff  appeals, 
and  the  ruling  thereon  is  the  ground  of  the  assign- 
ments of  error.  Bbvebsed  and  Bemanded. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  W.  H.  A.  Renner  and  Mr,  J.  C.  Rutenic,  with  an 
oral  argument  by  Mr.  Renner, 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Stone  <&  Gale,  with  an  oral  argument  by  Mr. 
Herbert  D.  Gale. 

Mr.  Justice  Eakin  delivered  the  opinion  of  the 
court. 

1.  Appellant  argues  that  every  question  must  be  sub- 
mitted to  the  jury  under  Article  I,  Section  17,  of  the 
Constitution,  reljdng  on  the  case  of  Shobert  v.  May, 
40  Or.  68  (66  Pac.  466,  91  Am.  St.  Eep.  453,  55  L.  R.  A. 
810),  Mr.  Justice  Moore  wrote  the  opinion,  which  has 
no  application  to  such  a  case  as  this ;  but  the  question 
arose,  after  the  defendant  had  submitted  its  evidence, 
over  an  instruction  to  the  jury.    It  held : 

**When  the  uncontradicted  testimony,  and  the  only 
inference  deducible  therefrom,  conclusively  shows  that 
the  plaintiff,  upon  whom  the  burden  of  proof  rests, 
has  not  made  out  a  case  of  negligence  sufficient  to  be 
submitted  to  the  jury,  or  if  his  negligence  has  con- 
tributed to  the  injury  of  which  he  complains,  the  court 
may  take  the  case  from  the  jury  and  decide  the  issue 
as  a  question  of  law.  *  *  It  is  true  that  negligence  is 
ordinarily  a  question  of  fact  for  the  jury  to  determine 
from  all  the  circumstances  of  the  case,  and  that  the 
cases  where  a  nonsuit  is  allowed  are  exceptional,  and 
confined  to  those,  as  here,  where  the  uncontradicted 
facts  show  the  omission  of  acts  which  the  law  ad- 
judges negligent." 
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2.  There  is  a  feature  of  the  case  presented  that  en- 
titled plaintiflf  to  have  the  case  submitted  to  the  jury 
under  the  Employers'  Liability  Act  (Sess.  Laws  1911, 
p.  16).  At  the  trial  this  question  was  presented,  and 
it  was  urged  that  the  injury  was  not  one  occurring 
under  the  statute,  but  must  be  considered  under  the 
common-law  liability.  Ignoring  the  statute,  the  ruling 
was  right,  as  there  was  no  evidence  of  negligence  on 
the  part  of  the  defendant  corporation  under  the  com- 
mon-law rule.  By  Section  5  of  the  statute  the  negli- 
gence of  a  fellow-workman  shall  not  be  a  defense  in 
certain  cases.  There  was  no  fault  in  the  appliances  or 
implements,  and  the. cause  of  the  accident  was  oc- 
casioned by  the  falling  of  a  bucket,  and,  if  otherwise 
a  question  for  the  jury,  they  should  have  been  per- 
mitted to  determine  whether  the  falling  of  the  bucket 
was  the  result  of  the  carelessness  of  Sellers  in  leav- 
ing it  insecurely  fastened  or  in  letting  it  slip  from  his 
hand  or  its  location.  But  Sellers  was  a  fellow-work- 
man, and,  if  the  common-law  rule  applies  to  the  defend- 
ant in  such  a  case,  it  is  not  liable  for  the  carelessness 
of  a  f ellow- workman ;  if  the  case  is  to  be  considered 
under  the  statute,  there  was  a  question  for  the  jury. 
Section  5  of  the  act,  so  far  as  necessary  here,  provides : 

*  *  In  all  actions  brought  to  recover  from  an  employer 
for  injuries  suffered  *  *  the  negligence  of  a  fellow- 
servant  shall  not  be  a  defense  where  the  injury  was 
caused  or  contributed  to  by  any  of  the  following  causes, 
namely:  *  *  The  act  of  any  fellow-servant  done  in 
obedience  to  *  *  instructions  or  orders  given  by  the 
employer  or  any  other  person  who  has  authority  to 
direct  the  doing  of  the  said  act. ' ' 

This  is  treated  as  applicable  to  acts  covered  by  Sec- 
tion 1  of  the  law,  which  provides: 

'*A11  owners  *  *  engaged  in  the  *  •  alteration  •  • 
or  painting  of  any  *  *  structure  shall  see  that  •  • 
all  material  *  *  shall  be  *  *  inspected ;  and  generally, 
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all  owners  •  •  shall  use  every  •  •  care  and  precau- 
tion •  •  for  the  protection  and  safety  of  life  and 
limb/' 

Section  2  provides : 

*'The  manager,  superintendent,  foreman  or  other 
person  in  charge  or  control  of  the  construction  or 
works  or  operation,  or  any  part  thereof,  shall  be  held 
to  be  the  agent  of  the  employer  in  all  suits  for  dam- 
ages from  death  or  injury  suffered  by  an  employee.'' 

The  portion  quote'd  from  Section  5,  supra,  taken  in 
connection  with  the  latter  quotations  from  Sections 
1  and  2,  makes  the  owner  responsible  for  injury  re- 
sulting to  the  workman  in  the  repair  of  its  telegraph 
line,  whether  occasioned  by  the  negligence  of  the  owner 
or  of  a  fellow-workman.  A  defense  where  the  injury 
is  contributed  to  by  the  act  of  a  fellow-workman,  per- 
formed in  obedience  to  instructions  or  orders  given  by 
the  employer  or  any  one  in  authority,  is  precluded  by 
the  terms  of  Section  5,  namely :  If  the  work  of  Sellers 
was  in  obedience  to  instructions,  and  contributed  to 
the  injury,  the  principal  is  liable.  It  is  admitted  by  the 
answer  that  the  defendant  was  repairing  its  line  and 
painting  its  poles,  so  we  are  justified  in  assuming  that 
Sellers  was  on  the  pole  painting  it  by  the  instructions 
of  the  defendant  or  Gift,  its  foreman,  and  engaged  in 
work  he  was  directed  to  perform.  The  fall  of  the 
bucket  was  the  result  of  his  carelessness.  Defendant 
at  the  argument  denies  that  conclusion,  but  securing 
or  holding  the  bucket  was  a  detail  of  his  work,  and  the 
bucket  could  not  have  gotten  away  from  him  if  properly 
fastened  or  securely  held.  Sellers  was  a  fellow-work- 
man, for  whose  carelessness  the  defendant  was  charge- 
able under  the  Employers'  Liability  Act.  We  think 
the  facts  alleged  in  this  case  bring  it  within  the  law 
of  1911  quoted,  and  it  was  error  to  grant  a  nonsuit: 
See  Schulte  v.  Pacific  Paper  Co.,  67  Or.  3^i  (135  Pac. 
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527),  and  Browning  v.  SmUey-Lampert  Lumber  Co., 
68  Or.  502  (137  Pac.  777), 

The  judgment  of  the  lower  court  is  reversed  and  the 
cause  is  remanded.  Bevebsed  and  Remanded. 

Mb.  Justice  Bean,  Mb.  Justice  McNary  and  Mb. 
Justice  Moobb  concur.  Mb.  Chief  Justice  McBsmB 
not  sitting. 


Argued  April  13,  reversed  AprO  28,  1914. 

GILL  V.  COLUMBIA.  CONTBACT  C0.» 

(141  Pac.  163.) 

Contracts — ^Merger — ^Parol  Evidence — ^Prior  NegotiationB. 

1.  Under  Section  713,  L.  O.  L.,  providing  that  when  the  terms  of 
an  agreement  have  been  reduced  to  writing  there  can  be,  between  the 
parties,  no  evidence  of  its  terms  other  than  its  contents^  except  where 
a  mistake  or  imperfection  is  put  in  issue  or  its  validity  is  in  dis- 
pute, a  written  agreement  superseded  all  former  negotiations,  and, 
till  modified,  fulfilled  or  rescinded,  constitutes  the  only  standard 
between  the  parties  as  to  its  subject  matter. 

[As  to  evidence  to  explain  words  used  in  written  contract,  see 
note  in  122  Am.  St.  Bep.  545.] 

Brokers — Compenflatlon — Performance  of  Contract. 

2.  A  broker  employed  to  sell  the  hull  of  a  vessel  for  $15,000,  who 
did  not  even  bring  together  the  owner  and  purchaser,  but  at  most 
endeavored  to  interest  a  purchaser,  who  afterward  purchased  the  hull 
and  engines  for  $20,000,  is  not  entitled  to  a  commission  on  the  sale. 

[As  to  when  a  broker  is  entitled  to  commissions,  see  note  in 
28  Am.  St.  Bep.  546.] 

From  Multnomah :  Henby  E.  McGinn,  Judge. 

Department  1.     Statement  by  Mb.  Justice  Bubnbtt. 

This  is  an  action  by  J.  S.  Gill  against  the  Columbia 
Contract  Company,  a  corporation,  to  recover  $3,000, 


•As  to  the  performance  of  a  contract  by  a  real  estate  broker  to 
find  a  purchaser  or  effect  an  exchange  of  his  principal's  property,  see 
note  in  44  L.  R.  A.  593.  And  upon  the  necessity  of  securing  written 
contract  from  purchaser  to  entitle  real  estate  broker  to  commissions, 
see  note  in  46  L.  B.  A.  (N.  S.)  129.  Bepobtee. 
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as  commissions  on  the  sale  of  certain  personal  prop- 
erty. The  amended  complaint  in  this  case  upon  which 
the  action  was  heard,  after  stating  the  corporate  char- 
acter of  the  defendant,  alleges: 

**That  on  or  ahout  the  20th  day  of  January,  1912, 
plaintiff  and  defendant  entered  into  a  contract  by  the 
terms  of  which  defendant  hired  and  employed  plain- 
tiff, as  a  broker,  to  procure  a  purchaser  for  that  cer- 
tain vessel  owned  by  defendant  and  known  as  the 
*  Minnie  Kelton'  all  for  the  sum  of  $15,000;  that  there- 
upon, and  pursuant  to  said  agreement,  plaintiff  pro- 
cured one  E.  H.  Dodge,  as  a  prospective  purchaser, 
and  that  thereafter,  and  on  or  about  the  15th  dav  of 
April,  1912,  said  Dodge  purchased  said  vessel  and  en- 
gines from  defendant  at  a  valuation  of  and  for  the 
sum  of  $20,000,  or  its  equivalent ;  that  the  plaintiff  pro- 
cured said  purchaser  for  defendant  entirely  by  his 
own  efforts  and  work,  and  plaintiff  was  the  procuring 
cause  of  said  sale." 

Alleging  that  the  reasonable  value  of  his  services 
was  $3,000,  which  the  defendant  has  failed  to  pay,  the 
plaintiff  demands  judgment  for  that  sum,  together  with 
costs  and  disbursements.  The  answer  denies  all  the 
allegations  of  the  complaint,  except  that  concerning 
the  corporate  character  of  the  defendant,  and  alleges, 
in  substance,  that  on  January  12,  1912,  the  defendant 
gave  to  the  plaintiff  an  option  to  purchase  the  hull 
of  the  **  Minnie  Kelton''  for  a  period  of  60  days  from 
that  date,  which  the  defendant  did  not  exercise;  and 
that  this  constitutes  the  only  contract  which  the  de- 
fendant made  with  plaintiff  regarding  the  vessel  in 
question.  The  reply  admits  the  execution  of  the  option 
mentioned  in  the  answer,  but  alleges  that  it  was  ter- 
minated by  the  mutual  consent  of  the  parties  about 
January  20,  1912.  From  a  verdict  and  judgment  for 
the  plaintiff,  the  defendant  appeals. 

Eevebsed,  With  Directions. 
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For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Teal,  Minor  S  Winfree,  with  an  oral  argument 
by  Mr.  Wirt  Mirior. 

For  respondent  there  was  a  brief  over  the  names 
of  Mr.  Claude  Strahan  and  Mr.  Waldmere  Seton,  with 
an  oral  argument  by  Mr.  Strahan,. 

Mb.  Justice  Burnett  delivered  the  opinion  of  the 
court. 

1.  At  the  trial,  over  the  objection  of  the  defendant, 
the  plaintiff  was  permitted  to  give  a  large  amount  of 
evidence  about  negotiations  between  the  parties  oc- 
curring long  prior  to  the  execution  of  the  written  op- 
tion mentioned,  which  was  likewise  introduced  in 
evidence,  and  reads  thus: 

'* Portland,  Oregon,  January  12,  1912. 
**Jos.  S.  Gill,  Portland,  Oregon. 

**We  hereby  give  to  you  option  to  purchase  the  hull 
of  the  steamship  *  Minnie  D.  Kelton*  for  a  period  of 
sixty  days  from  the  above  date  and  on  the  following 
terms :  Upon  taking  over  the  boat  the  sum  of  $10,000 
is  to  be  paid  in  cash,  the  balance  of  $10,000  with  in- 
terest at  seven  per  cent  per  annum  on  or  before  one 
year  at  your  option.  Security  satisfactory  to  the 
seller  for  the  balance  of  $10,000,  with  interest  shall 
be  furnished  by  you  before  title  to  the  boat  shall  pass 
from  the  seller  to  you.  If  at  the  end  of  sixty  days 
from  the  above  date  a  financial  showing  can  be  made 
satisfactory  to  A.  L.  Mills  of  the  First  National  Bank 
of  Portland,  Oregon,  then  this  option  may  be  ex- 
tended. 

**  Tours  very  truly, 
"[Signed]  Columbia  Contract  Co., 

**Per  Daniel  Kern, 
**  President.^' 

Section  713,  L.  0.  L.,  says : 

*' When  the  terms  of  an  agreement  have  been  reduced 
to  writing  by  the  parties,  it  is  to  be  considered  as  con- 
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taining  all  those  terms,  and  therefore  there  can  be, 
between  the  parties  and  their  representatives  or  suc- 
cessors in  interest,  no  evidence  of  the  terms  of  the 
agreement,  other  than  the  contents  of  the  writing,  ex- 
cept in  the  following  cases:  1.  Where  a  mistake  or 
imperfection  of  the  writing  is  put  in  issue  by  the 
pleadings;  2.  Where  the  validity  of  the  agreement  is 
the  fact  in  dispute.  But  this  section  does  not  exclude 
other  evidence  of  the  circumstances  under  which  the 
agreement  was  made,  or  to  which  it  relates,  as  de- 
fined in  Section  717,  or  to  explain  an  ambiguity,  in- 
trinsic or  extrinsic,  or  to  establish  illegality  or  fraud. 
The  term  'agreement'  includes  deeds  and  wills  as  well 
as  contracts  between  parties.'' 

Section  717,  L.  0.  L.,  provides  only  a  canon  of  con- 
struction not  applicable  here. 

It  is  settled  law  under  this  section  quoted  that  when 
parties  reduce  their  agreement  to  writing,  it  supersedes 
all  former  verbal  negotiations  and  must  thencefor- 
ward, until  fulfilled,  modified  or  rescinded,  constitute 
the  only  standard  of  conduct  between  the  parties  re- 
specting the  subject  matter  of  the  agreement.  Among 
those  cited  in  the  note  to  this  section  are  the  following 
cases  illustrative  of  this  principle:  Tallmadge  v. 
Hooper,  37  Or.  512  (61  Pac.  349,  1127) ;  Stoddard  v. 
Nelson,  17  Or.  417  (21  Pac.  456) ;  Portland  Nat.  Bank 
V.Scott,  20  Or.  421  (26  Pac.  276) ;  Hindman  v.  Edgar, 
24  Or.  583  (17  Pac.  862) ;  Marx  v.  Schwartz,  14 "Or.  181 
(12  Pac.  253) ;  Weidert  v.  State  Ins.  Co.,  19  Or.  261 
(24  Pac.  242,  20  Am.  St.  Eep.  809).  See,  also,  Will- 
iams V.  Hood  River  Ry.  <&  Power  Co.,  57  Or.  251  (110 
Pac.  490,  111  Pac.  17,  Ann.  Gas.  1913 A,  177).  The 
court  was  in  error  when  it  received  such  testimony. 

2.  Relying,  however,  upon  the  negotiations  occurring 
prior  to  the  execution  of  the  written  option  as  proof  of 
his  allegation  of  employment,  the  plaintiff  undertook 
to  establish  that  he  had  procured  E.  H.  Dodge  to  buy 
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the  vessel.  The  utmost  he  shows  by  his  testimony  is 
that  he  endeavored  to  interest  Dodge  in  the  purcliase 
of  the  hull  of  the  vessel  which  it  seems  had  been  dis- 
mantled and  used  as  a  barge ;  but  he  nowhere  discloses 
that  Dodge  ever  agreed  to  buy  the  hull,  or  that  plain- 
tiff brought  Dodge  and  the  defendant  together.  The 
nearest  approach  to  proof  of  procuring  Dodge  as  a 
purchaser  is  the  plaintiff's  testimony  that  he  made 
an  engagement  with  the  president  of  the  defendant  and 
with  Dodge  to  go  at  the  same  time  to  where  the  vessel 
lay  for  the  purpose  of  inspecting  it ;  that  the  president 
went  there,  but  that  Dodge  failed  to  keep  his  engage- 
ment and  did  not  go.  It  appears  that  after  the  option 
had  expired  by  its  own  terms,  Dodge  purchased  the 
vessel  and  engines  for  $20,000.  The  testimony  fails 
to  show  that  the  plaintiff  procured  Dodge  to  accept 
the  offer  for  the  sale  of  the  hull  at  $15,000.  The  sub- 
stance of  plaintiff's  testimony  is  that  his  contract  re- 
lated to  the  sale  of  the  hull,  and  it  is  so  treated  in  his 
brief.  Indeed,  his  complaint  is  to  the  same  effect. 
An  offer  to  sell  the  hull  at  $15,000  is  not  accepted  by 
a  counter  offer  to  buy  the  hull  and  engines  for  $20,000. 
The  rule  is  that  a  broker  earns  his  commission  when 
and  not  until  he  procures  a  buyer  for  the  property 
offered,  who  is  ready,  willing  and  able,  to  buy  on  the 
terms  prescribed.  To  find  a  *' prospective"  purchaser 
is  not  enough.  The  end  to  be  attained  by  the  broker 
is  to  secure  a  purchaser  who  is  then  and  there  ready, 
able  and  willing  to  accept  the  offer  in  its  identical 
terms.  The  acceptance  must  strictly  conform  to  the 
offer.  The  complaint  itself  is  faulty  in  not  showing 
that  Dodge  accepted  or  was  ready,  able  and  willing 
to  accept  the  offer  precisely  as  made.  For  all  that 
appears  Dodge  may  have  been  unwilling  to  purchase 
the  hull  alone  at  any  price  or  without  a  substantial 
reduction  from  the  asking  price,  while,  as  the  event 


April,  1914.]      Churchill  v.  Grants  Pass.  283 


proves,  he  was  willing  to  buy  the  hull  together  with 
some  engines  at  a  larger  valuation.  The  evidence 
likewise  is  clear  that  the  plaintiff  did  not  succeed  in 
procuring  Dodge  to  accept  the  hull  as  offered  on  the 
terms  prescribed.  Hence,  even  on  the  theory  that  the 
plaintiff  was  employed  as  a  broker,  he  failed  to  make 
out  performance  of  the  conditions  of  his  employment 
as  alleged. 

The  judgment  of  the  Circuit  Court  is  reversed  and 
the  cause  remanded,  with  directions  to  enter  a  judg- 
ment of  nonsuit.  Eeversed,  With  Directions. 

Mb.  Chief  Justice  McBride,  Mb.  Justice  Moobe  and 
Mb.  Justice  Ramsey  concur. 


Argued  April  21,  affirmed  April  28,   1914. 

CHURCHILL  V.  GRANTS  PASS. 

(141  Pac.  164.) 

Hnnlcipal    Oorporatioiui — ^LeglslatiYe    Control — Constitutional    Provl- 
sions. 

1.  Article  IV,  Section  la,  of  the  Constitution,  reserving  to  the 
legal  voters  of  every  municipality  the  powers  of  initiative  and  refer- 
endum as  to  all  local,  special  and  municipal  legislation,  and  Article 
XI,  Section  2,  granting  to  the  legal  voters  of  every  city  and  town 
power  to  enact  and  amend  their  municipal  charter,  subject  to  the 
Constitution  and  criminal  laws  of  the  state,  do  not  alter  the  relations 
of  municipal  corporations  to  the  state,  but  leaves  them  mere  agencies 
of  the  state,  which  may  by  general  laws  control  them  even  to  the 
extent  of  amending  their  charters. 

Municipal  Corporations — ^I>efinition. 

2.  Certain  attributes  of  state  sovereignty  may  be  delegated  to 
municipal  corporations,  as  a  "municipal  corporation'*  is  a  body  corpo- 
rate and  politic,  established  by  law  to  share  in  the  civil  government 
of  the  country,  but  chiefly  to  regulate  and  administer  the  local  or 
internal  affairs  of  the  city,  town  or  district  incorporated. 

Constitutional  Law — Construction  of  Provisions — Grant  or  Limitation 
of  Power. 

3.  The  state  Constitution  is  not  a  delegation  of  power  to  the  legis- 
lative branches  of  the  government^  but  a  limitation  of  power  other- 
wise plenary. 
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Municipal  Corporations — Delegation  of  Power — ^Powers  and  Functions 
— Building  and  Owning  Railroad. 

4.  The  State  may  lawfully  delegate  to  any  of  its  municipal  cor- 
porations its  own  power,  which  the  Constitution  does  not  prohibit,  of 
building  and  owning  railroads;  the  only  question  being  whether  the 
proposed  legislation  is  for  a  public  purpose. 

Municipal  Corporations— Powers  and  Functions — ^Public  Purpose. 

5.  The  determination  by  the  citizens  of  a  municipality  by  vote  at 
an  election  in  favor  of  bonding  for  the  building  of  a  railroad  from 
the  city  to  a  point  ten  miles  distant  will  not  be  disturbed  by  the 
Supreme  Court  on  the  ground  that  the  expenditure  is  not  for  a  pub- 
lic purpose. 

[As  to  implied  power  of  municipality  to  issue  bonds,  see  note 
in  Ann.  Cas.  1913E,  37.] 

Municipal  Corporations — ^Powers  and  Functions — Constitutional  Pro- 
vision. 

6.  A  contract  by  a  city  with  an  individual  for  the  sale  or  lease 
to  him  of  a  railroad  to  be  built  by  the  city  upon  its  completion  does 
not  violate  Article  XI,  Section  9,  of  the  Constitution,  providing  that 
no  municipal  corporation  shall  become  a  stockholder  in  any  joint- 
stock  company,  corporation  or  association,  or  raise  money  for  or 
loan  its  credit  to,  or  in  aid  of,  any  such  company,  corporation  or 
association. 

From  Josephine:  Frank  M.  Calkins,  Judge. 

In  Banc.     Statement  by  Mb.  Chief  Justice  McBride. 

This  is  a  suit  brought  by  E.  L.  Churchill,  as  a  citizen 
and  taxpayer  of  the  City  of  Grants  Pass,  for  an  injunc- 
tion restraining  the  defendant  city  and  its  officers  from 
carrying  into  effect  certain  charter  amendments  au- 
thorizing the  issue  and  sale  of  $200,000  of  bonds  for 
the  purpose  of  constructing  a  line  of  railroad  from  the 
City  of  Grants  Pass,  Oregon,  in  a  southerly  direction, 
a  distance  of  about  10  miles,  to  the  town  of  Wilder- 
ville,  in  Josephine  County.  The  complaint  recites  the 
incorporation  of  the  city;  that  the  assessed  valuation 
of  its  taxable  property  in  1913  was  $3,005,728.76,  and 
that  it  has  a  population  exceeding  5,000;  that  its 
charter  was  granted  February  16,  1901,  by  the  legis- 
lative assembly,  and  that  such  charter  is  the  present 
charter  with  the  exception  of  six  amendments  adopted 
by  the  people  since  said  time ;  that  Chapter  283  of  the 
Laws  of  1913  was  enacted  by  the  legislative  assembly, 
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which  is  entitled  '*An  act  to  authorize  incorporated 
cities  and  towns  to  acquire,  build,  own  and  operate 
water  systems  or  waterworks  for  supplying  water  for 
domestic  use  and  for  irrigation,  railways  for  trans- 
portation of  freight  and  passengers  within  and  without 
their  corporate  limits,''  etc.;  and  that  said  act  is  un- 
constitutional and  void.  The  complaint  then  recites 
that,  under  the  authority  granted  in  said  act  to  con- 
struct and  operate  railways  for  transportation  of 
freight  and  passengers,  a  special  election  was  called 
by  the  defendant  city,  and  held  on  the  10th  day  of 
February,  1914,  at  which  election  there  was  submitted 
certain  amendments  to  the  charter  of  the  city,  all  of 
which  are  set  forth  in  the  complaint,  but  which  amount 
to  a  repeal  of  certain  parts  of  the  charter,  and  au- 
thorizing the  city  council  to  issue  bonds  of  the  city 
in  the  sum  of  $200,000,  to  be  used  in  retiring  certain 
warrant  indebtedness  and  in  completing  the  construc- 
tion of  a  proposed  line  of  railroad  from  Grants  Pass 
to  Wilderville.  It  is  recited  in  the  complaint  that,  prior 
to  holding  such  election,  certain  terminal  grounds 
with  the  City  of  Grants  Pass  arid  rights  of  way  were 
acquired  and  paid  for  by  general  fund  city  warrants, 
and  likewise  certain  rights  of  way  outside  of  the  said 
city,  and  that,  after  acquiring  said  terminals  and 
rights  of  way,  a  large  sum  of  money  was  raised  by 
issuing  warrants  authorized  by  the  city  council,  which 
money  was  expended  in  grading  and  doing  other  work 
along  such  rights  of  way  both  within  and  without  the 
said  city ;  that  the  city  council  has  adopted  ordinances 
providing  for  the  issuance  and  sale  of  $200,000  of 
bonds  for  the  purpose  of  carrying  out  the  provisions 
of  the  charter  amendments  and  completing  the  con- 
struction of  the  ten  or  eleven  miles  of  railroad.  The 
complaint  also  recites  that  in  September,  1913,  a  con- 
tract was  entered  into  with  one  J.  F.  Eeddy,  wherein 
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the  said  J.  F.  Eeddy  agreed  to  sell  the  $200,000  of 
bonds,  which  the  city  proposed  to  issue,  and  expend  the 
same  in  the  construction  of  the  proposed  railroad, 
and  for  other  things  enumerated  therein,  and  also 
pending  the  election  to  sell  or  purchase  such  warrants 
as  might  be  necessary  to  carry  on  the  work  of  grading 
the  railroad.  At  the  same  time  another  contract  was 
entered  into  between  the  defendant  city  and  the  said 
J.  F.  Reddy,  the  effect  of  which  is  that  upon  the  com- 
pletion of  the  railroad  to  be  constructed  by  the  city 
it  will  lease  or  sell  the  same  to  the  said  J.  F.  Reddv 
upon  terms  agreed  upon  in  said  contract;  and  it  was 
also  provided  therein  that  the  said  J.  F.  Reddy  should 
be  paid  a  commission  of  10  per  cent  upon  the  cost  of 
construction  for  his  services  in  constructing  the  said 
line  of  road.  The  complaint  further  sets  forth  that 
on  December  4, 1913,  a  proposition  was  made  by  Keeler 
Bros.,  of  Denver,  Colorado,  to  sell  $200,000  of  bonds  to 
be  authorized,  and  which  were  authorized  at  the  elec- 
tion of  February  10,  1914,  and  as  a  commission  for 
such  sale  they  were  to  receive  the  sum  of  $22,000,  and 
that  the  said  J.  F.  Reddy  thereupon  released  the  city 
of  its  obligation  to  pay  him  10  per  cent  upon  the  cost 
of  construction  of  the  said  road.  The  complaint  then 
mentions  the  various  proceedings  had  by  the  city  coun- 
cil subsequent  to  the  election  of  February  10,  1914, 
all  of  which  depend  upon  the  legality  of  the  following 
matters:  (1)  The  constitutionality  of  the  act  of  the 
legislative  assembly  granting  to  cities  and  towns  the 
right  to  construct  railroads  within  and  without  their 
corporate  limits;  (2)  the  legality  of  the  contract  with 
Keeler  Bros.,  to  pay  a  commission  of  $22,000,  and  the 
release  of  the  10  per  cent  agreed  to  be  paid  the  said 
J.  F.  Reddy.  The  answer  of  defendants  and  the  reply 
thereto  having  been  filed  and  the  facts  stipulated,  the 
court  found  that  the  proceed inga  leading  up  to  the 
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bond  issue  were  in  all  respects  regular  and  valid,  and 
a  decree  was  rendered  dismissing  the  suit,  from  which 
plaintiff  appeals.  Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Asa  C,  Hough. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  H.  D.  Norton. 

Opinion  by  Mr.  Chief  Justice  McBridb. 

This  proceeding  raises  the  following  questions:  (1) 
Had  the  legislature  power  to  delegate  to  a  muni- 
cipality the  authority  to  construct  a  railroad  within 
and  without  its  boundaries?  (2)  Was  the  assumption 
of  the  power  to  construct  and  operate  a  steam  rail- 
road within  and  without  the  boundaries  of  the  city 
such  local,  special  and  municipal  legislation  as  is  pro- 
vided to  be  delegated  to  municipalities  by  Article  IV, 
Section  la,  of  the  Oregon  Constitution?  (3)  Was  the 
amendment  of  the  municipal  charter  within  the  power 
granted  to  municipalities  by  Article  XI,  Section  2,  of 
the  Constitution  of  Oregon?  (4)  Was  the  contract 
with  J.  F.  Eeddy,  in  its  general  scope  and  import,  an 
evasion  of  the  limitation  imposed  by  Article  XI,  Sec- 
tion 9,  of  the  Constitution  of  Oregon,  prohibiting  muni- 
cipal corporations  from  loaning  their  credit  to  or 
In  aid  of  any  company,  corporation,  or  association? 
(5)  Should  special  improvement  bonds  issued  under 
the  Bancroft  Bonding  Act  be  included  in  the  computa- 
tion of  the  city's  general  indebtedness  in  considering 
the  limitation  of  indebtedness  imposed  by  the  amend- 
ment of  this  charter?  (6)  Is  the  construction  and 
operation  of  a  railroad  a  public  or  municipal  purpose 
which  can  lawfully  be  delegated  to  a  municipality  I 
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1-4.  This  delegation  of  rights  as  to  local  self-govern- 
ment does  not  alter  the  relation  of  municipal  corpora- 
tions to  the  state,  but  leaves  them,  as  they  were  before, 
mere  agencies  of  the  state,  which  may  by  general 
laws  control  all  its  municipalities  even  to  the  extent 
of  amending  their  charters :  David  v.  Portland  Water 
Committee,  14  Or.  98  (12  Pac.  174) ;  City  of  McMinn- 
ville  V.  Howenstine,  56  Or.  451  (109  Pac.  81,  Ann.  Cas. 
1912B,  1293) ;  Straw  v.  Harris,  54  Or.  424  (103  Pac. 
777).  That  certain  attributes  of  the  sovereignty  of 
the  state  may  be  delegated  to  such  corporations  neces- 
sarily must  be  true,  as  *'a  municipal  corporation  is 
a  body  corporate  and  politic,  established  by  law  to 
share  in  the  civil  government  of  the  country,  but  chiefly 
to  regulate  and  administer  the  local  or  internal  affairs 
of  the  city,  town,  or  district  incorporated":  Words 
and  Phrases,  tit.  "Municipal  Corporations.'*  Our 
state  Constitution  is  not  a  delegation  of  power  to  the 
legislative  branches  of  the  state  government,  but  a 
limitation  on  power  otherwise  plenary :  State  v.  Coch- 
ran, 55  Or.  157  (104  Pac.  419,  105  Pac.  884).  There  is 
nothing  in  our  Constitution  which  prohibits  the  state 
from  building  and  owning  a  railroad;  in  fact,  such  a 
road  built  and  owned  by  the  state  has  been  in  operation 
at  Celilo  on  the  Columbia  Eiver  for  many  years.  What 
the  state  may  do  in  this  respect,  it  may  lawfully  dele- 
gate to  any  of  its  municipal  corporations ;  and  the  only 
question  is  whether  the  proposed  legislation  is  for  a 
public  purpose. 

5.  That  the  construction  of  a  railroad  by  the  state 
or  by  a  municipality  is  a  public,  purpose  seems  to  be 
settled  by  the  reasoning  of  the  court  in  Olcott  v.  Su- 
pervisors, 16  Wall.  678  (21  L.  Ed.  382).  The  reason- 
ing in  that  case  would  seem  to  cover  all  cases  of  rail- 
road construction  by  municipalities,  whether  wholly 
within  the  boundaries  of  such  municipality  or  not,  if 
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the  purpose  of  such  improvement  is  for  the  general 
welfare,  convenience^  health,  or  comfort  of  its  citizens : 
Dillon,  Mun.  Corp.  (5  ed.),  §  1294;  People  ex  rel 
Murphy  v.  Kelly,  76  N.  Y.  475.  In  the  case  last  cited 
it  is  cogently  observed : 

*'The  legislature,  when  legislating  in  view  of  this 
constitutional  limitation,  must  determine  in  the  first 
instance  what  is  a  municipal  purpose.  Its  decision  is 
not,  however,  final.  When  its  act  is  challenged  as  in 
conflict  with  this  constitutional  limitation,  the  courts 
must  determine  whether  debt  is  authorized  to  be  in- 
curred for  a  purpose  not  municipal.  But  as  the  divid- 
ing line  between  what  is  a  municipal  purpose,  and 
what  is  not,  is  in  many  cases  shadowy  and  uncertain, 
great  weight  should  be  given  by  the  courts  to  the  legis- 
lative determination,  and  its  action  should  not  be  an- 
nulled unless  the  purpose  appears  clearly  to  be  one 
not  authorized.  As  said  by  Judge  Folger  in  Weismer 
V.  Village  of  Douglas,  64  N.  Y.  91  [21  Am.  Rep.  586], 
*If  the  purpose  designed  by  the  legislature  lies  so  near 
the  border  line  that  it  may  be  doubtful  on  which  side 
of  it  it  is  domiciled,  the  courts  may  not  set  their  judg- 
ment against  that  of  the  lawmakers.'  " 

In  the  case  at  bar  we  have  not  only  the  judgment  of 
the  legislature  as  to  the  general  authority  of  the  cities 
of  the  state  to  build  railroads  leading  into  their  muni- 
cipal limits,  but  we  have  the  deliberate  judgment  of 
the  citizens  of  the  municipality  itself  expressed  at  the 
polls  as  to  the  necessity  or  propriety  of  the  proposed 
expenditure  for  that  purpose.  The  citizens  and  tax- 
payers of  Grants  Pass  know,  or  ought  to  know,  whether 
or  not  this  proposed  expenditure  is  necessary,  and  it 
should  require  a  stronger  showing  than  is  made  here 
to  induce  us  to  decide  that  we  are  better  qualified  to 
judge  of  the  necessity  of  this  expenditure  than  those 
who  of  necessity  must  furnish  the  money  to  meet  it. 
Bearing  in  mind  the  firmly  established  doctrine  that 
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courts  will  not  declare  a  law  invalid  unless  its  uncon- 
stitutionality is  clear  and  free  from  reasonable  doubt, 
we  are  of  the  opinion  that  the  charter  provisions  in 
question  in  this  case  are  valid  and  not  in  conflict  with 
any  constitutional  inhibition. 

6.  Another  contention  is  that  the  contract  with  J.  F. 
Eeddy  for  the  sale  or  lease  of  the  road  to  him  under 
certain  conditions  when  it  shall  have  been  completed 
is  in  violation  of  Article  XI,  Section  9,  of  our  state 
Constitution,  which  section  reads  as  follows : 

**No  county,  city,  town,  or  other  municipal  corpora- 
tion, by  vote  of  its  citizens  or  otherwise,  shall  become 
a  stockholder  in  any  joint-stock  company,  corporation, 
or  association  whatever,  or  raise  money  for,  or  loan  its 
credit  to,  or  in  aid  of,  any  such  company,  corporation, 
or  association.'* 

The  proposed  road  has  no  capital  stock,  and  there- 
fore the  city  cannot  be  and  does  not  propose  to  become 
a  stockholder.  It  is  not  being  constructed  by  any 
private  corporation,  company  or  association,  and  there- 
fore the  city  cannot  and  does  not  propose  to  aid  any 
such  organization  or  loan  its  credit  to  it.  The  proposi- 
tion is  to  build  and  own  a  road  for  the  benefit  of  its 
citizens.  That  it  may  when  built  lease  or  sell  it  does 
not  alter  the  fact  that  primarily  it  is  a  public  improve- 
ment for  a  public  purpose.  The  objection  is  not 
tenable. 

It  may  be  observed  in  a  general  way,  as  to  the 
relevancy  of  the  cases  cited  from  other  states,  and 
particularly  from  the  State  of  New  York,  that  the  Con- 
stitutions of  these  states  contain,  in  addition  to  the 
section  last  quoted,  an  additional  clause  substantially 
to  this  effect: 

**Nor  shall  any  such  city,  county,  town  or  village 
be  allowed  to  incur  any  indebtedness  except  for  county, 
town,  or  village  purposes,'' 
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Our  Constitution  was  adopted  several  years  after 
that  of  the  State  of  New  York,  and  Article  XI,  Section 
9,  is  copied  almost  verbatim  from  Article  VIII,  Section 
11,  of  the  New  York  constitution,  omitting  the  clause 
last  quoted.  This  omission  is  significant  as  indicating 
an  intention  to  leave  the  authority  of  the  municipalities 
of  this  state  to  contract  indebtedness  somewhat  broader 
than  that  of  states  having  the  latter  clause  in  their 
organic  charters. 

We  have  examined  the  charter  amendments  and  or- 
dinances touching  the  proposed  bond  issue,  and  find 
that  they  are  regular  and  valid  in  every  respect  and 
that  they  were  regularly  and  legally  adopted. 

Therefore  the  findings  and  decree  of  the  Circuit 
Court  are  in  all  things  affirmed.  Affirmed. 

Mr.  Justice  Burnett  and  Mr.  Justice  McNary  took 
no  part  in  the  consideration  of  this  case. 


Argued   October   15,   affirmed   October   23,    1913;   rehearing   granted 

January  6,  1914. 

Heargued  February  13,  former  decision  sustained  May  19,  1914. 

Ex  Pabtb  case. 

(135  Pac.  881;  141  Pac.  746.) 

Hawken  and  Peddlen— "Peddler"— Statutory  Definition. 

1.  Section  4961,  L.  O.  L.,  defines  "peddler"  to  include  every  person 
who  for  himself  or  as  agent  of  another  goes  from  place  to  place,  or 
from  house  to  house,  selling  or  offering  to  sell  for  future  delivery,  by 
sample  or  catalogue,  at  retail  to  individual  purchasers,  who  are  not 
dealers  in  the  articles  sold,  any  goods,  wares  or  merchandise.  Held, 
that  the  legislature  was  entitled  to  prescribe  such  definition  for  the 
term  without  reference  to  the  fact  that  it  extended  the  ordinary  mean- 
ing of  the  word. 

[As  to  the  significance  in  law  of  the  word  "peddler,"  see  note 
in  57  Am.  Kep.  136.  As  to  who  is  a  peddler  within  licensing 
statutes  or  ordinance,  see  note  in  Ann,  Gas.  1912D,  1289.] 
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Commerce — ^Interstate   Commerce — Wliat   Comititntes. 

2.  Belator,  under  an  agency  contract  for  the  sale  of  vehicles  for 
an  Iowa  corporation,  passed  through  the  country  from  house  to  house 
with  a  catalogue  and  took  an  order  for  the  sale  of  a  vehicle  to  H., 
which  order  relator  sent  to  the  corporation's  superintendent  within 
the  state,  who,  after  satisfying  himself  as  to  the  buyer's  responsi- 
bility, delivered  the  vehicle  from  a  stock'  kept  in  storage,  shipped, 
knocked  down  in  carloads.  Held,  that  interstate  commerce  involved 
in  the  shipment  of  the  vehicles  from  Iowa  to  Oregon  ended  when  the 
vehicles  were  placed  in  storage  before  sale,  when  they  became  part 
of  the  general  mass  of  property  in  the  state,  and  hence  relator  was 
not  relieved  from  liability  for  violating  the  statute  regulating  ped- 
dlers on  the  theory  that  he  was  engaged  in  interstate  commerce. 

[As  to  transaction  partaking  of  interstate  commerce  as  doing 
business  in  state  by  foreign  corporation,  see  note  in  Ann.  Cas. 
1913E,  1154.] 

ON  REHEARING. 

Constitutional   Law — Hawkers   and   Peddlers— Equal    Fkotection    of 
Laws — ^Regulation  of  Peddling. 

3.  Since  Sections  4961-4967,  L.  O.  L.,  relating  to  license  to  peddle 
goods,  makes  no  discrimination  among  different  individuals  engaged 
in  the  acts  defined  by  the  law  as  constituting  peddling,  the  law  does 
not  deny  to  one  accused  of  its  violation  protection  of  the  law  equal 
to  that  granted  to  any  other  person  in  like  situation. 

[As  to  constitutional  limitation  upon  the  power  to  impose 
license  or  occupation  taxes,  see  note  in  129  Am.  St.  Rep.  249.] 

Constitutional  Law — Equal  Protection  of  Laws — Regulation  of  Ped- 
dling. 

4.  That  Sections  4961-4967,  L.  O.  L.,  providing  for  licensing  ped- 
dlers, excepts  from  its  operation  those  engaged  in  peddling  agricul- 
tural, farm  or  nursery  products  does  not  constitue  such  an  unreason- 
able classification  as  to  invalidate  the  act. 

[As  to  "equal  protection  of  laws"  as  a  constitutional  require- 
ment, see  note  in  25  Am.  St.  Rep.  873.] 

Constitutional  Law — ^Equal  Protection  of  Laws — ^Regulation  of  Ped- 
dling. 

5.  That  Sections  4961-4967,  L.  O.  L.,  providing  for  licensing  ped- 
dlers, excepts  from  its  operation  sales  to  dealers  does  not  invalidate 
the  act. 

Hawkers  and  Peddlers — ^License — 'Teddling.** 

6.  Though  a  stipulation  in  hfibeca  corpus  for  the  release  of  one 
convicted  of  peddling  without  a  license  showed  only  a  single  sale,  it 
was  sufficient  to  show  the  petitioner  was  peddling  where  it  appeared 
that  his  customary  procedure  was  to  solicit  orders  which  as  a  rule 
were  filled  from  stock  already  shipped  into  the  state,  and  the  sale 
in  question  was  not  an  exceptional  one. 

Statutes— Effect  of  Partial  Invalidity. 

7.  That  Sections  4961-4967,  I#.  O.  L.,  providing  for  licensing  ped- 
dlers, is  invalid  as  applied  to  persons  engaged  in  purely  interstate 
commerce  does  not  render  the  law  wholly  void. 
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From  Coos:  John  S.  Coke,  Judge. 

Department  2.     Statement  by  Mb.  Justice  Eakin. 

E.  G.  Case  was  charged  in  the  justice's  court  with 
the  crime  of  peddling  without  a  license,  namely,  with 
a  two-horse  wagon  he  did  wrongfully  and  unlawfully, 
outside  the  corporate  limits  of  any  city  and  town,  ped- 
dle to  Jim  Hayes  a  two-seated,  open-topped  vehicle 
without  first  obtaining  a  license  so  to  do,  as  provided 
by  statute.  He  was  tried  in  the  said  justice's  court 
and  convicted,  and  judgment  was  rendered  against  him 
that  he  pay  a  fine  of  $150  and  the  costs  of  the  action, 
being  committed  to  the  custody  of  the  sheriff  until  the 
fine  should  be  paid.  Thereupon  he  regularly  obtained 
and  caused  to  be  issued  from  the  Circuit  Court  a  writ 
of  habeas  corpus,  to  which  writ  the  sheriff  filed  a  re- 
turn, setting  out  the  proceedings,  the  judgment 
against  him,  and  the  commitment  until  the  fine  should 
be  paid.  Petitioner  demurred  to  the  return  on  the 
grounds  that  his  acts  did  not  constitute  peddling  or 
any  violation  of  the  statute  against  peddling;  that  the 
complaint  against  him  is  based  upon  Sections  4961- 
4967,  L.  0.  L.,  which  said  attempted  enactment  is  un- 
constitutional, null  and  void,  for  the  reason  that  it 
contravenes  and  violates  the  Constitution  of  the 
United  States  of  America ;  that  the  said  statute  is  un- 
constitutional, null  and  void  as  against  the  state  Con- 
stitution. For  the  purposes  of  the  trial  upon  the  writ 
of  habeas  corpus,  the  facts  were  stipulated.  After 
stating  the  proceedings  in  the  justice 's  court,  it  is  fur- 
ther stated,  so  far  as  material  here : 

**That  the  defendant,  E.  G.  Case,  is  a  citizen  and 
resident  of  the  State  of  California  and  is  a  commercial 
traveler  employed  as  a  canvasser  on  a  salary  and  not 
on  commission  by  the  Spaulding  Manufacturing  Com- 
pany, a  copartnership,  whose  factory  and  principal 
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place  of  business  is  situated  in  Grinnell,  Poweshiek 
County,  Iowa.  That  the  said  R.  G.  Case,  during  the 
month  of  June,  1911,  went  about  Coos  County,  Oregon, 
from  house  to  house  and  place  to  place,  with  two 
horses  and  a  wagon,  soliciting  orders  for  vehicles, 
using  for  that  purpose  sample  vehicles  which  he  car- 
ried with  him  and  also  a  catalogue  showing  many  other 
styles.  That  on  the  23d  day  of  June,  1911,  the  said 
E.  G.  Case  called  on  Jim  Hayes,  at  his  residence  in 
Coos  County,  Or.  *  •  That  thereupon  said  Hayes 
picked  out  a  vehicle  from  said  catalogue  and  signed  a 
written  order  for  it,  which  is  in  words  and  figures  fol- 
lowing [setting  out  the  contract].  And  gave  his  note 
in  the  sum  of  $60.  This  order  and  papers  •  *  were 
delivered  over  by  said  Case  to  his  foreman  or  superin- 
tendent, C.  H.  Hanson,  at  Roseburg,  Douglas  County, 
Oregon,  by  sending  the  same  by  mail.  Said  C.  H. 
Hanson  looked  up  the  responsibility  of  said  Jim 
Hayes.  When  an  order  for  a  vehicle  is  turned  over 
to  said  C.  H.  Hanson  by  said  R.  G.  Case,  said  Hanson 
looks  up  the  reputation  and  financial  responsibility  of 
the  signer  and,  if  it  is  found  to  be  satisfactory,  directs 
that  the  order  be  filled  and  the  rig  delivered.  If  the 
said  Hanson  has  no  vehicle  on  hand  at  Roseburg  cor- 
responding to  said  order,  as  is  frequently  the  case,  the 
order  is  sent  directly  to  the  factory  of  the  Spaulding 
Manufacturing  Company,  at  Grinnell,  Iowa,  and  the 
order  is  filled  by  sending  a  vehicle  from  the  factory  to 
said  Hanson  to  be  delivered  by  him  in  pursuance  of 
said  order.  If  said  Hanson  has  on  hand  in  the  stor- 
age warehouse  at  Roseburg  a  vehicle  corresponding  to 
said  order,  he  directs  that  the  order  be  filled  and  the 
rig  be  delivered  from  said  storage  warehouse,  but  such 
a  transaction  is  subject  to  the  approval  of  the  Spauld- 
ing Manufacturing  Company,  at  Grinnell,  and,  if  it  is 
disapproved  by  them,  the  rig  is  *  pulled'  and  the  order 
and  notes  are  returned  to  the  signer.  In  the  transac- 
tion in  dispute  in  this  case  the  vehicle  in  question  was 
one  of  a  number  of  vehicles  shipped  in  from  Grinnell, 
Iowa,  in  a  car  load,  knocked  down,  and  which  was  set 
up  and  put  together  in  a  warehouse  at  Roseburg,  Ore- 
gon. And  this  vehicle  delivered  to  said  Jim  Hayes 
was  from  this  small  stock  of  vehicles  already  on  hand 
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in  the  said  storage  warehouse  of  the  Spaulding  Manu- 
facturing Company  at  Eoseburg  aforesaid.  Said 
vehicle  so  delivered  to  said  Hayes  being  in  said  storage 
warehouse  at  the  time  of  the  signing  of  the  order  by 
said  Hayes.  Said  vehicle,  as  well  as  all  the  others  be- 
longing to  the  Spaulding  Manufacturing  Company  in 
the  State  of  Ores^on,  was  in  the  constant  possession  of 
the  Spaulding  Manufacturing  Company  or  its  agents 
from  the  time  of  its  manufacture  and  shipment  up  to 
the  time  of  its  delivery  as  aforesaid  to  said  Hayes.  •  * 
Neither  the  Spaulding  Manufacturing  Company  nor  the 
defendant  has  a  store  or  permanent  place  of  business  at 
Eoseburg,  Oregon,  or  at  any  other  place  within  the 
State  of  Oregon,  but  the  Spaulding  Manufacturing 
Company  has  a  few  vehicles  in  a  storage  warehouse  in 
Eoseburg,  Oregon,  not  to  exceed  15  or  20  vehicles  out- 
side of  those  used  exclusively  as  samples.  •  •   >' 

The  demurrer  to  the  return  was  overruled,  and  the 
petitioner  refused  to  plead  further.  Whereupon  the 
court  dismissed  the  writ  and  remanded  the  petitioner 
to  the  custody  of  the  sheriff,  and  the  petitioner  ap- 
peals. Affibmed.     Sustained  on  Eeheabino. 

For  appellant  there  was  a  brief  with  oral  argu- 
ments by  Mr.  A.  C.  Lyon  and  Mr.  Ralph  R.  Duniway, 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  George  M.  Brown,  Prosecuting  Attorney,  and  Mr. 
L.  A,  Liljeqvist,  Deputy  Prosecuting  Attorney,  with 
an  oral  argument  by  Mr.  Brown. 

Mb.  Justice  Eakin  delivered  the  opinion  of  the 
court. 

• 

1.  Two  points  are  relied  upon  on  this  appeal:  (1) 
That  petitioner's  acts  did  not  constitute  peddling  or  a 
violation  of  the  statute;  and  (2)  that  Section  4961- 
4967,  L.  0.  L.,  under  which  the  prosecution  was  had, 
is  unconstitutional  and  void  as  to  this  petitioner,  as  it 
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contravenes  and  violates  the  Constitution  of  the 
United  States.  As  to  the  first  question  that  the  acts 
of  the  petitioner  did  not  constitute  peddling,  the  stat- 
ute (Section  4961,  L.  0.  L.)  defines  the  term  ** ped- 
dler,'' as  used  therein:  *'The  term  'peddler,'  as  used 
in  this  act,  means  and  includes  the  following  persons : 
(1)  •  •  (2)  Every  person  who,  for  himself  or  as 
agent  of  another,  goes  from  place  to  place  or  from 
house  to  house,  selling  or  offering  to  sell  for  future 
delivery,  by  sample  or  catalogue,  at  retail,  to  individ- 
ual purchasers  who  are  not  dealers  in  the  articles  sold, 
any  goods,  wares,  or  merchandise" — petitioner  con- 
tending that  this  definition  is  not  within  the  true  mean- 
ing of  the  word  ** peddler,"  and  that  the  acts  com- 
plained of  were  not  in  violation  of  the  statute.  The 
legislature  has  said  by  the  language  quoted  that  such 
acts  shall  constitute  peddling.  Wherever  the  word 
'* peddler"  is  used  in  the  act,  it  shall  include  the  act 
specified.  The  legislature  could  forbid  these  acts  un- 
der any  name  they  might  choose  to  give  them.  This 
exact  point  was  raised  in  Re  Wilso7i,  19  D.  C.  341  (12 
L.  E.  A.  624),  where  it  is  said:  *'In  the  act  before  us, 
the  legislative  assembly  distinctly  described  the  class 
of  persons  they  intended  to  include  in  the  designation 
of  peddlers";  and  that,  if  defendant  came  within  that 
definition,  he  was  guilty:  See,  also.  Commonwealth  v. 
Gardner,  133  Pa.  284  (19  Atl.  550, 19  Am.  St.  Eep.  645, 
7  L.  E.  A.  666) ;  State  v.  Bristo^v,  131  Iowa,  664  (109 
N.  W.  199);  State  v.  Schlenker,  112  Iowa,  642  (84 
N.  W.  698,  84  Am.  St.  Eep.  360,  51  L.  E.  A.  347) ; 
Allport  V.  Murphy,  153  Mich.  486  (116  N.  W.  1070). 
Cases  are  cited  by  petitioner  as  holding  the  contrary, 
but  they  are  cases  where,  by  city  ordinances,  attempts 
were  made  to  include  within  the  term  *' peddler"  in 
the  charters  other  acts  than  those  coming  within  the 
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meaning  of  the  term,  being  beyond  their  charter  pow- 
ers so  to  do,  and  therefore  they  are  not  in  point. 

2.  As  to  the  second  question,  the  law  of  1905  provid- 
ing that  peddlers  must  be  licensed  was  held  void  as 
discriminatory:  State  v.  Wright,  53  Or.  344  (100  Pac. 
296,  21  L.  R.  A.  (N.  S.)  349).  And  to  avoid  the  de- 
fects in  that  statute  the  act  of  1909  (Sections  4961- 
4967,  L.  O.  L.)  was  adopted.  The  latter  was  before 
this  court  in  the  case  of  Spaulding  v.  McNary,  64  Or. 
491  (130  Pac.  391,  1128),  in  which  it  was  held,  Mr. 
Justice  Moore  writing  the  opinion,  that  so  far  as  it 
relates  to  an  agent  of  a  resident  of  another  state  sell- 
ing goods  by  order  for  future  delivery,  said  order  to  be 
filled  from  the  other  state,  it  is  an  attempt  to  enact  a 
tax  on  interstate  commerce  and  for  that  reason  is  void. 
That  decision  reduces  the  issue  here  to  the  question  of 
whether  the  acts  of  petitioner  were  dependent  upon 
interstate  commerce,  as  disclosed  by  the  facts  stipu- 
lated. This  case  differs  from  the  case  of  Spatilding  v. 
McNary,  64  Or.  491  (130  Pac.  391,  1128),  in  this:  The 
facts  in  that  case  were:  **In  negotiating  such  sales  one 
of  plaintiffs'  agents,  driving  a  pair  of  horses  hitched 
to  a  wagon,  canvasses  a  part  of  this  state,  and,  if  he 
finds  a  purchaser,  a  written  order  is  taken  for  a  speci- 
fied style  of  carriage,  to  be  furnished  in  30  days,  or  as 
soon  as  transportation  will  permit,  and  thereupon  an- 
other agent  at  Grinnell,  Iowa,  ships  into  Oregon  the 
required  vehicle,  upon  the  delivery  of  which,  by  an- 
other of  plaintiffs'  agents,  the  sale  is  completed.'' 
Thus  it  will  be  seen  that  the  orders  were  to  be  filled 
only  from  plaintiffs'  house  in  Iowa,  while  in  this  case 
Hanson,  another  agent  of  the  Spaulding  Manufactur- 
ing Company,  had  in  stock  for  it  at  Eoseburg,  Ore- 
gon, a  small  stock  of  vehicles  in  a  storage  warehouse 
from  which  the  vehicle  delivered  to  Hayes  upon  this 
purchase  was  shipped  to  him.     It  was  one  of  a  num- 
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ber  of  vehicles  shipped  from  Iowa  in  car  lot,  knocked 
down,  and  was  put.  together  in  the  warehouse  at  Bose- 
burg,  Oregon.  This  sale  or  the  delivery  of  the  goods 
did  not  in  any  way  depend  upon  interstate  commerce. 
When  the  goods  were  unpacked  at  Roseburg,  they  be- 
came a  part  of  the  general  mass  of  property  in  the 
state  and  were  subject  to  the  state  laws  as  other  prop- 
erty within  the  state.  They  lost  their  character  as 
interstate  shipments  when  delivered  at  their  destina- 
tion and  offered  for  sale :  May  v.  Ne%v  Orleans,  178 
U.  S.  496  (44  L.  Ed.  1165,  20  Sup.  Ct.  Eep.  976),  In 
re  Kinyon,  9  Idaho,  642  (75  Pac.  268,  2  Ann.  Gas.  699), 
was  a  case  similar  to  the  present  one,  except  that  the 
goods  sold  were  ordered  from  St.  Louis,  Missouri,  and 
the  opinion  makes  the  distinction  that  where  the  goods, 
at  the  time  of  the  sale,  are  within  the  state  and  under 
the  control  and  care  of  the  agent,  both  the  property 
and  the  business  are  within  the  jurisdiction  of  the 
state  and  subject  to  its  regulation  and  control  for  pur- 
poses of  taxation  and  otherwise.  This  case  is  an- 
notated in  2  Ann.  Gas.  701.  It  is  stated  in  the  note 
that  where  goods  are  shipped  into  a  state  and  stored 
in  advance  of  the  sales,  and  the  orders  taken  and  filled 
therefrom,  the  business  is  not  interstate  but  local  com- 
merce, and  the  laws  licensing  or  taxing  the  business 
are  not  unconstitutional  on  this  ground.  The  note 
cites  many  authorities  to  that  effect.  The  same  state- 
ment of  the  law  is  found  in  a  note  in  14  Ann.  Gas.,  at 
page  865,  where  many  additional  cases  are  cited :  See, 
also,  Marshall  Hardware  Co,  v.  Multnomah  County, 
58  Or.  469  (115  Pac.  150).  Thus  the  petitioner  can- 
not shield  himself  behind  the  interstate  commerce  law. 
If  that  would  protect  such  a  transaction  as  this,  then 
the  dealer  might  place  a  full  stock  of  goods  in  Oregon 
and  sell  them  in  the  same  way,  replenishing  his  stock 
from  the  east  as  other  merchants  do,  and  still  avoid 
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taxes  as  well  as  license  fees.    We  find  that  the  return 
of  the  sheriff  to  the  writ  is  good  as  against  the  de- 
murrer. 
The  judgment  is  affirmed. 

Affiemed.     Sustained  on  Eehbaring. 

Mb.  Chief  Justice  McBbide,  Mr.  Justice  Bean  and 
Mb.  Justice  McNary  concur. 


Former  opinion  approved  May  19,  1914. 

On  Behearing. 

(141  Pac.  746.) 

In  Banc.  Mr.  Justice  Burnett  delivered  the  opin- 
ion of  the  court. 

The  stipulation  of  facts  in  this  case  is  reported  at 
135  Pac.  881,  and  need  not  be  repeated  here. 

No  reason  is  apparent  why  we  should  depart  from 
the  former  decision  with  respect  to  the  authority  of 
the  legislative  assembly  to  enlarge  upon  the  definition 
of  the  term  '* peddler,"  as  given  by  the  lexicographers. 
The  spoken  language  of  the  present  day  is  not  fixed 
and  unchangeable.  It  expands  and  different  terms 
take  on  new  and  additional  meanings  as  time  goes  on. 
It  is  competent  for  the  legislative  assembly  to  give 
shape  and  effect  to  this  tendency  of  the  language.  It 
is  within  its  power,  within  reasonable  limits,  to  add 
to  or  enlarge  the  former  signification  of  different 
terms.  In  good  reason  if  it  were  permissible  to  tax 
or  regulate  the  occupation  of  actually  carrying  goods 
from  place  to  place  for  sale  to  the  consumer,  it  is 
equally  proper  to  tax  or  regulate  the  business  of  sell- 
ing by  sample  to  like  consumers  under  similar  cir- 
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ctunstances.  In  either  case  there  is  a  probability  that 
the  trade  will  be  carried  on  by  transient  and  irre- 
sponsible persons  who  are  likely  to  impose  upon  their 
customers,  and  it  is  equally  within  the  scope  of  the 
law-making  power  to  regulate  such  business  and  the 
persons  engaged  in  it  or  to  tax  the  occupation.  The 
statute  in  question  contains  regulative  features,  for  it 
provides  that  the  peddler  shall  make  a  deposit  with 
the  county  treasurer  which  shall  be  available  on  be- 
half of  his  creditors  for  claims  arising  in  connection 
with  his  business  transacted  under  the  license.  This 
is  a  wholesome  regulation  for  the  security  of  the  gen- 
eral public  against  the  deceits  of  irresponsible  persons 
who  might  travel  through  the  country,  here  to-day  and 
yonder  to-morrow,  rendering  it  impracticable  to  make 
them  amenable  for  any  of  their  acts,  unless  some  col- 
lateral guaranty  were  provided.  It  is  plain,  there- 
fore, that  the  act  must  be  upheld  in  its  definition  of 
what  constitutes  a  peddler. 

3.  As  to  persons  affected  by  the  act,  no  distinction 
is  made  between  the  resident  and  the  nonresident. 
No  discrimination  is  made  among  different  individuals 
engaged  in  the  acts  defined  by  the  law  as  constituting 
peddling.  In  this  sense  the  petitioner  is  not  denied 
the  protection  of  the  law  equal  to  that  granted  to  any 
other  person  in  like  situation. 

4.  Neither  can  we  attend  to  the  criticism  that  the 
statute  excepts  from  its  operation  those  engaged  in 
peddling  or  selling  agricultural,  farm  or  nursery  pro- 
ducts. The  rule  laid  down  by  this  court  in  State  v. 
Wright,  53  Or.  344  (100  Pac.  296,  21  L.  R.  A.  (N.  S.) 
349),  is  to  the  effect  that,  while  the  state  may  classify 
different  callings  and  trades  without  being  bound  to 
include  all  persons  or  property  that  may  be  legit- 
imately taxed  for  governmental  purposes,  yet  the 
classification  must  be  on  some  reasonable  basis,  and 
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the  law  must  apply  alike  to  all  engaged  in  the  business 
or  occupation.  A  legitimate  reason  for  excluding 
agricultural  and  farm  products  and  nursery  products 
from  the  operation  of  the  law  may  be  found  in  the 
fact  that  they  are  closely  related  to  food  products  often 
sold  for  immediate  consumption,  and  that  in  ordinary 
practice  persons  engaged  in  the  sale  of  such  chattels 
are  not  generally  far  from  where  they  are  known  and 
have  a  local  habitation,  so  that  remedies  against  them 
are  easily  available.  It  is  not  so  necessary  to  regulate 
or  supervise  individuals  who  only  peddle  as  a  rule 
in  their  own  immediate  neighborhood  as  it  is  those 
who  come  from  other  states,  or  from  distant  points 
in  this  state,  are  generally  unknown  in  the  com- 
munities where  they  engage  in  business,  and  are  gone 
permanently  in  a  few  days.  We  are  not  authorized 
to  disturb  the  classification  made  by  the  legislature, 
unless  it  is  clearly  arbitrary  and  beyond  reason. 

5.  Neither  can  the  law  be  condemned  because  sales 
to  dealers  in  the  articles  sold  are  not  included  within 
the  statute.  In  respect  to  purchasers  the  ordinary 
conception  of  a  peddler  includes  only  those  who  sell 
direct  to  consumers.  Therefore,  in  framing  its  defini- 
tion of  a  peddler  for  statutory  purposes,  the  legis- 
lature was  well  within  its  authority  when  it  declined 
to  expand  the  original  meaning  further  than  to  in- 
clude those  selling  by  sample  who  would  otherwise  be 
peddlers  where  they  carried  goods  with  them.  The 
legislature  evidently  had  in  mind  not  to  enlarge  the 
primary  signification  of  the  term  more  than  necessary 
to  meet  a  condition  which  contained  all  the  elements 
of  peddling  which  require  regulation  or  taxation. 

The  stipulation  shows  that  the  firm  represented  by 
the  defendant  shipped  into  the  state,  without  previous 
orders  or  contracts  for  the  same,  a  stock  of  vehicles 
by  the  car  load  knocked  down ;  that  after  they  arrived 
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in  the  state  the  original  packages  in  which  they  came 
were  broken  up,  the  different  parts  put  together,  and 
the  vehicles  set  up  and  made  ready  for  immediate  use. 
Under  such  conditions  the  uninterrupted  course  of  pre- 
cedent in  the  Supreme  Court  of  the  United  States, 
since  Brown  v.  Maryland,  12  Wheat.  419  (6  L.  Ed. 
678),  to  the  present  day,  is  that  such  changes  in  the 
original  packages  put  the  goods  into  the  general  mass 
of  property  in  the  state  to  which  the  shipment  was 
made,  after  which  the  chattels  are  not  affected  by 
the  interstate  commerce  clause  of  the  national  Con- 
stitution, but  are  subject  to  the  laws  of  the  state  to 
which  they  have  been  thus  sent :  May  v.  New  Orleans^ 
178  U.  S.  496  (44  L.  Ed.  1165,  20  Sup.  Ct.  Eep.  976) ; 
McGregor  v.  Cone,  104  Iowa,  465  (73  N.  W.  1041,  65 
Am.  St.  Rep.  522,  39  L.  R.  A.  484) ;  Smith  v.  State,  54 
Ark.  248  (15  S.  W.  882) ;  State  v.  Montgomery,  92  Me 
433  (43  Atl.  13) ;  Groy  v.  OUon  Go,,  104  Tenn.  525  (58 
S.  W.  235,  78  Am.  St.  Rep.  931,  51  L.  R.  A.  254) ; 
Kimmell  v.  State,  104  Tenn.  184  (56  S.  W.  854); 
Kehrer  v.  Stewart,  197  U.  S.  60  (49  L.  Ed.  663,  25  Sup. 
Ct.  Rep.  403) ;  Armour  Packing  Go.  v.  Lacy,  200  U.  S. 
226  (50  L.  Ed.  451,  26  Sup.  Ct.  Rep.  232) ;  American 
Steel  &  Wire  Go.  v.  Speed,  192  U.  S.  500  (48  L.  Ed. 
538,  24  Sup.  Ct.  Rep.  365). 

The  stipulation  further  discloses  that  the  defend- 
ant **went  about  Coos  County  from  house  to  house 
and  place  to  place  with  two  horses  and  a  wagon  solicit- 
ing orders  for  vehicles,  using  for  that  purpose  sample 
vehicles,  which  he  carried  with  him  and  also  a  catalogue 
showing  many  other  styles.'' 

Having  obtained  an  order  for  a  specified  vehicle, 
he  sent  it  to  his  foreman  in  charge  of  the  stock  to 
which  reference  has  already  been  made,  and  the  rule 
of  business  as  revealed  by  the  stipulation  was  that 
the  order  was  filled  from  this  stock  of  vehicles  already 
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within  the  state.  The  exception  was  that,  if  a  suit- 
able vehicle  was  not  found  in  that  stock,  the  order 
was  filled  by  direct  shipment  from  the  factory  of  the 
firm  in  Iowa.  The  situation,  then,  is  that  as  a  rule 
the  petitioner,  being  within  the  state  and  subject  to 
its  laws,  and  dealing  with  reference  to  vehicles  already 
within  the  state,  and  not  within  the  protection  of  the 
interstate  commerce  clause  of  the  national  Constitu- 
tion, went  about  dealing  as  a  peddler  within  the  mean- 
ing of  the  statute.  It  is  in  all  practical  respects  the 
same  as  if  any  other  individual  within  the  state  went 
about  peddling,  as  defined  in  the  statute,  the  products 
of  a  factory  situated  here,  operating  and  manufactur- 
ing like  goods  out  of  materials  wholly  produced  in 
Oregon.  The  enactment  by  its  terms  applies  with 
like  sanction  to  both  instances,  for  in  each  of  them  the 
goods  involved  would  be  part  of  the  general  mass  of 
the  property  within  the  state,  and,  alike  in  each  illus- 
tration, the  acts  admitted  to  have  been  done  come 
within  the  statutory  definition  of  the  term  ''peddler.** 
These  considerations  serve  to  distinguish  this  case 
from  Spaulding  v.  McNary,  64  Or.  491  (130  Pac.  391, 
1128),  in  this,  that  in  that  case  the  demurrer  confessed 
the  averments  of  the  complaint  that  the  plaintiffs  were 
engaged  in  taking  orders  in  this  state  in  advance  for 
the  purchase  of  vehicles  to  be  thereafter  shipped  from 
the  State  of  loTtra  and  delivered  to  the  individual  pur- 
chasers in  fulfillment  of  their  respective  orders.  This 
court  held  very  properly  that,  as  the  transaction  con- 
stituted interstate  commerce  over  which  the  state  had 
no  control,  it  could  not  tax  or  regulate  the  same.  No 
mention  was  made  in  the  complaint  in  Spaulding  v. 
McNary  about  any  stock  of  goods  having  been  shipped 
into  the  state  and  held  for  sale  in  advance  of  any 
contract  or  order  for  the  same — a  feature  so  prominent 
in  the  case  at  bar.     The  true  effect  of  Spaulding  v. 
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McNary,  when  properly  understood,  is  not  to  declare 
the  law  in  question  unconstitutional  in  toto,  but,  in 
view  of  the  exclusive  authority  of  Congress  over  in- 
terstate commerce,  that  case  in  substance  limits  the 
operation  of  the  statute  to  persons  and  property 
within  this  state  and  subject  to  its  jurisdiction. 

Many  cases  were  pressed  upon  our  attention  at  the 
argument  on  rehearing  by  which  it  was  sought  to  es- 
tablish that  the  act  described  in  the  stipulation  does 
not  constitute  peddling.  A  few  of  those  cases  are 
the  following:  Kennedy  v.  People,  9  Colo.  App.  490 
(49  Pac.  373);  State  v.  Dressner  (Del.  Gen.  Sess.), 
85  Atl.  881;  City  of  Davenport  v.  Rice^  75  Iowa,  74 
(39  N.  W.  191,  9  Am.  St.  Rep.  454) ;  Kimmel  v.  City 
of  Americus,  105  Ga.  694  (31  S.  E.  623) ;  Hewson  v. 
Englewood,  55  N.  J.  Law,  522  (27  Atl.  904,  21  L.  R.  A. 
736).  These  all  depend  upon  the  definition  of  the 
term  ** peddler"  as  found  in  the  ordinary  dictionary, 
and  in  the  main  they  lay  down  the  rule  that  a  municipal 
corporation,  empowered  by  its  charter  to  regulate,  tax 
and  control  peddlers,  without  anything  further  being 
stated  as  to  the  signification  of  the  term,  cannot  en- 
large the  same  beyond  the  ordinarily  accepted  defini- 
tion. The  argument  based  upon  these  cases  leaves 
out  of  view  the  authority  of  the  legislature  to  expand 
the  definition  of  the  word  for  statutory  purposes. 

6.  It  is  further  contended  that  peddling  cannot  be 
predicated  to  a  single  sale.  Cases  are  cited  where 
the  traveling  salesman  occasionally  sold  his  sample, 
and  it  was  held  not  to  be  peddling  because  it  was  con- 
trary to  the  usual  course  of  his  business,  and  that  his 
liability  must  be  determined  by  the  general  nature 
of  his  transactions.  Such  cases  are  In  re  Houston 
(C.  C),  47  Fed.  539  (14  L.  R.  A.  719) ;  Commonwealth 
V.  Farnum,  114  Mass.  267;  Kansas  City  v.  Collins,  34 
Kan.  434  (8  Pac.  865).     The  agreed  facts  in  this  case, 
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however,  as  before  stated,  show  that  the  customary 
procedure  of  the  defendant  was  to  solicit  orders  which 
as  a  rule  were  filled  from  stock  within  the  state  already 
shipped  here  in  advance  of  orders,  and  consequently 
within  the  jurisdiction  and  authority  of  the  state.  In 
short,  the  act  described  in  the  stipulation  was  accord- 
ing to  the  rule  and  not  the  exception. 

7.  It  was  contended  at  the  argument  that,  inasmuch 
as  the  statute  was  confessedly  inapplicable  to  persons 
engaged  in  purely  interstate  commerce,  it  was  wholly 
void.  This  argument  is  predicated  upon  the  idea  that 
the  legislative  assembly  would  not  have  enacted  the 
statute  in  question  if  it  could  have  foreseen  that  it 
would  be  applicable  only  to  persons  and  property 
within  the  state.  Many  authorities  are  cited  which  are 
supposed  to  sustain  this  doctrine ;  but  in  the  great  ma- 
jority of  them  at  least  the  law  in  question  contains 
numerous  provisions  so  dependent  upon  one  another 
that  the  valid  ones  cannot  be  separated  from  those  de- 
termined unconstitutional,  without  destroying  the  sys- 
tem of  taxation  or  regulation  sought  to  be  established. 
In  the  statute  under  consideration,  however,  there  are 
no  interdependent  provisions.  The  law  is  single  and 
direct  in  its  purpose.  With  its  effect,  except  as  con- 
trolled by  constitutional  limitations,  we  have  nothing 
to  do.  We  cannot  presume  that  a  co-ordinate  branch 
of  the  government  was  ignorant  of  the  provisions  of 
the  national  Constitution  and  the  paramount  authority 
of  the  general  government  over  interstate  commerce. 
Except  as  controlled  by  provisions  of  the  state  and 
national  fundamental  laws,  the  legislative  assembly  is 
supreme  in  the  exercise  of  its  functions,  and  we  cannot 
assume  toward  it  an  attitude  of  tutelage.  If  the  law 
is  detrimental  to  the  best  interests  of  the  people  of 
the  state  considered  as  an  economic  question,  the  re- 
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sponsibility  for  its  repeal  must  be  taken  by  the  au- 
thority that  enacted  the  statute.  We  cannot  assume 
that  prerogative,  for  it  is  legislative  in  its  nature. 

In  brief,  whether  we  consider  the  statute  a-s  one  of 
regulation  or  taxation,  it  was  within  the  authority  of 
the  legislature.  Upon  the  facts  stated,  both  the  prop- 
erty involved  in  the  transaction  and  the  actors  were 
within  the  state  subject  to  its  jurisdiction,  and  were 
not  affected  by  the  interstate  commerce  clause  of  the 
national  Constitution.  The  law  is  not  discriminative 
in  that  it  treats  alike  all  coming  within  the  situation 
described  by  its  terms.  The  petitioner  was  clearly  a 
peddler  as  described  by  the  enlarged  statutory  defini- 
tion of  the  term.  He  was  confessedly  acting  without 
having  procured  a  license  or  otherwise  complying  with 
the  terms  of  the  law. 

We  adhere  to  the  former  decision. 

Affibmed.    Fobmeb  Opinion  Sustained. 


Argued    March    24,    writ    allowed    April    14,    opinion    sustained    on 

rehearing  May  19,  1914. 

WALLACE  &  CO.  v.  FERGUSON. 

(140  Pac.  742;  141  Pac.  642.) 

Hunuunce — ^Regulation  of  Agents — ^Issnance  of  License. 

1.  Under  Laws  of  1911,  pages  376,  377,  Sections  1-4,  providing 
that  the  making  of  contracts  between  individuals,  firms  or  corpora- 
tions, providing  indemnity  among  each  other  from  fire  loss  or  other 
damage  to  their  own  property,  shall  constitute  the  business  of  insur- 
ance, but  shall  not  be  subject  to  the  laws  relating  to  insurance 
corporations  or  associations  except  as  provided  in  the  act,  and  author- 
izing the  issuance  to  agents  for  such  parties  of  a  license  on  the 
payment  of  a  fee,  and  compliance  with  other  requirements  of  the  act, 
the  insurance  commissioner  has  no  power  to  prescribe  additional  re- 
quirements, and  agents  who  have  complied  with  the  statutory 
requirements  are  entitled  to  the  license. 

[As  to  the  validity  of  a  statute  licensing  an  insurance  agent 
or  broker,  see  note  in  Ann.  Gas.  1914B,  266.J 
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ON  BEHBABING. 

Constitntlonal  Law — Oonstitntionallty  of  Statute — ^Presumption. 

2.  The  judiciary  will  not  declare  an  act  of  the  legislative  depart- 
ment nnconstitutional  and  void  unless  the  incompatibility  between 
the  statute  and  the  fundamental  law  is  plainly  manifest. 

[As  to  the  caution  courts  observe  in  declaring  laws  void,  see 
note  in  48  Am.  Dec.  269.] 

Statutes — Subjects  and  Titles — ^Begulation  of  Indemnity  Ck>ntract8-- 
"Define." 

3.  Laws  of  1911,  page  376,  entitled  "An  act  defining  certain  classes 
of  indemnity  contracts,  prescribing  regulations  therefor,  and  pre- 
scribing a  license  fee,"  and  providing  that  the  making  of  contracts 
between  individuals,  firms  and  corporations,  providing  indemnity 
among  each  other  from  fire  loss  or  other  damage  to  their  own  prop- 
erty, shall  constitute  the  business  of  insurance,  but  shall  not  be 
subject  to  the  laws  relating  to  insurance  corporations  or  associations 
except  as  provided  in  the  act,  and  providing  regulations  for  agents 
through  whom  such  contracts  are  exchanged,  is  not  violative  of 
Article  IV,  Section  20,  of  the  Constitution,  relating  to  subjects  and 
titles  of  acts;  the  word  "define,"  as  used  in  the  title  to  the  act, 
meaning  not  merely  to  explain  the  meaning  of  a  word  or  phrase,  but 
to  establish  or  prescribe  authoritatively. 

[As  to  the  meaning  of  "define,"  "defined,"  and  "defining"  (not 
"definition"),  see  note  in  Ann.  Gas.  1914B,  98.] 

Constitutional  Law — ^Privileges  and  Immunities  of  Citizens. 

4.  Laws  of  1911,  page  376,  relating  to  contracts  between  indi- 
viduals, firms  or  corporations,  for  indemnity  among  each  other  from 
property  loss,  is  not  violative  of  Article  I,  Section  20,  of  the  Consti- 
tution, prohibiting  an^  law  granting  to  any  .citizen  or  class  of  citizens 
privileges  or  immunities  which,  upon  the  same  terms,  shall  not  equally 
belong  to  all  citizens. 

Original  proceeding  in  Supreme  Court, 

In  Banc.     Statement  by  Mb.  Justice  Burnett. 

This  is  a  proceeding  by  Guy  L.  Wallace  &  Company, 
a  corporation,  against  J.  W.  Ferguson,  insurance  com- 
missioner of  the  State  of  Oregon,  and  is  based  upon 
an  original  writ  of  mandamus  emanating  from  this 
court,  directing  the  defendant,  as  the  insurance  com- 
missioner of  the  state,  to  issue  to  the  plaintiff  the 
certificate  of  authority  described  in  Section  4  of  Chap- 
ter 222  of  the  General  Laws  of  1911,  or  to  show  cause 
why  he  has  not  done  so.  The  writ  alleges  in  terms  a 
compliance  by  the  petitioner  with  the  provisions  of 
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that  statute  and  the  refusal  of  the  oflScer  to  furnish 
the  certificate. 

In  substance,  the  return  to  the  writ  admits  the 
declarations  thereof,  and  states  that  the  commissioner 
is  invested  with  large  discretion  in  all  matters  per- 
taining to  insurance,  in  pursuance  of  which  he  has 
prescribed  certain  conditions  and  regulations  respect- 
ing applications  for  the  certificate  in  question  with 
which  the  plaintiff  has  not  complied,  and  assigns  this 
as  a  reason  for  not  issuing  the  evidence  of  authority 
desired. 

A  reply  was  filed,  and  the  cause  has  been  argued  on 
the  question  of  whether  or  not  the  commissioner  has 
authority  to  promulgate  the  stated  conditions  pre- 
cedent to  the  issuance  of  the  certificate. 

Wrft  Allowed  . 

On  Rehearing  Opinion  Sustained. 

For  plaintiff  there  was  a  brief  over  the  names  of 
Messrs.  Seitz  <&  Clark  and  Messrs.  Carson  d  Brotvn, 
with  oral  arguments  by  Mr.  Maurice  W.  Seitz  and  Mr. 
John  A.  Carson. 

For  defendant  there  was  a  brief  over  the  names  of 
Mr.  Andrew  M.  Crawford,  Attorney  General,  Mr. 
James  W.  Crawford,  Assistant  Attorney  General,  with 
an  oral  argument  by  Mr.  Andrew  M.  Crawford. 

For  defendant  on  petition  for  rehearing  there  was 
also  a  brief  over  the  names  of  Messrs.  Joseph  <6  Haney 
and  Mr.  Isaac  H.  Van  Winkle. 

Mr.  Justice  Burnett  delivered  the  opinion  of  the 
court. 

Accompanying  the  pleadings  in  the  case  are  sundry 
exhibits,  and  what  seems  to  be  testimony  taken  before 
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a  stenographer  and  notary  public;  but  these  were  not 
presented  to  the  court  at  the  hearing,  although  Section 
625,  L.  0.  L.,  states  that  '*in  the  Supreme  Court  the 
writ  may  be  allowed  by  the  court  or  any  judge  thereof, 
but  shall  only  be  tried  and  determined  by  the  court; 
and  all  issues  of  either  fact  or  law  therein  shall  be 
tried  by  the  court."  The  case,  however,  may  be  de- 
termined upon  the  pleadings,  and  will  be  so  treated. 
The  act  (Laws  1911,  p.  376)  under  which  the  peti- 
tioner professes  to  be  operating  provides  as  follows: 

"Section  1.  That  the  making  of  contracts  between 
individuals,  firms  or  corporations,  providing  indemnity 
among  each  other  from  fire  loss  or  other  damage  to 
their  own  property  shall  constitute  the  business  of 
insurance  but  shall  not  be  subject  to  the  laws  of  this 
state  relating  to  insurance  corporations  or  associa- 
tions except  as  provided  in  this  act. 

*'Sec.  2.  The  attorney,  agent,  or  other  representa- 
five  acting  for  such  individuals,  firms  or  corpora- 
tions  shall  file  with  the  insurance  commissioner  of 
this  state  before  transacting  business  therein  a 
declaration  in  writing  verified  by  the  oath  of  such 
attorney,  agent  or  other  representative  setting  forth : 
(a)  The  name  or  title  of  the  ofiice  through  which  such 
individuals,  firms  or  corporations  exchange  such  con- 
tracts; (b)  a  copy  of  the  form  of  contract,  power  of 
attorney  and  rules  under  and  by  which  such  indemnity 
is  to  be  effected;  (c)  the  location  of  the  oflSce  or  ofiices 
through  which  such  contracts  are  to  be  issued;  (d)  a 
statement  showing  the  joint  cash  assets  and  liabilities. 

''Sec.  3.  Such  attorney,  agent  or  other  representa- 
tive acting  for  such  individuals,  firms  or  corporations 
shall  also  file  with  the  insurance  commissioner  a  power 
of  attorney  authorizing  the  insurance  commissioner 
to  make  and  accept  service  in  any  proceeding  in  any 
of  the  courts  of  justice  in  the  State  of  Oregon  or  any 
of  the  United  States  courts  therein,  which  shall  stipu- 
late and  agree  on  the  part  of  such  attorney,  agent  or 
other  representative  acting  for  such  individuals,  firms 
or  corporations  that  any  legal  process  which  is  served 
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on  the  insurance  commissioner  shall  be  of  the  same 
legal  force  and  validity  as  if  served  on  the  individuals, 
firms  or  corporations  contracting  for  the  exchange  of 
indemnity  among  themselves." 

Section  4  provides,  in  substance,  that  the  representa- 
tives through  whom  insurance  contracts  of  the  char- 
acter described  in  the  act  are  issued  or  negotiated  shall 
procure  from  the  insurance  commissioner  a  certificate 
of  authority  containing  certain  provisions  therein 
named,  which  credential  shall  be  renewed  annually 
during  the  month  of  December  for  the  ensuing  calendar 
year  on  proper  application  to  the  insurance  commis- 
sioner, and  prescribes  a  fee  of  $15  in  connection  there- 
with. 

After  stating  that  the  plaintiff  is  a  corporation  or- 
ganized for  the  purpose  of  acting  as  attorney  or  agent 
for  those  desiring  to  exchange  insurance  among  them- 
selves, the  return  alleges: 

"That  the  business  in  which  Guy  L.  Wallace  &  Co., 
plaintiff,  is  engaged,  is  subject  to  a  reasonable  regu- 
lation by  the  insurance  department  of  this  state,  and 
the  insurance  commissioner  is  authorized  and  em- 
powered by  law  to  prescribe  and  enforce  such  reason- 
able conditions  as  he  may  deem  advisable  to  be  ob- 
served by  such  companies  as  plaintiff  herein,  before 
permission  is  given  to  engage  in  such  business  in  this 
state. ' ' 

This  allegation  is  nothing  else  than  a  conclusion  of 
law,  and  states  no  facts  affecting  the  case.  The  re- 
turn further  sets  out  certain  regulations  which  the 
commissioner  has  prescribed  to  be  observed  in  such 
cases  as  this,  but  which  are  not  found  in  the  statute 
already  quoted.  Finally,  the  defendant  bases  his  re- 
fusal to  issue  the  certificate  solely  upon  the  neglect 
of  the  plaintiff  to  comply  with  these  rules  which  he 
has  established.  The  commissioner,  being  a  creature 
of  the  statute  and  not  a  common-law  officer,  must  find 
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his  authority  in  the  statute  establishing  his  office  and 
prescribing  his  duties.  It  is  the  law  of  his  official 
being  and  the  boundary  of  his  official  activities.  The 
enactment  already  quoted  states  explicitly  that  insur- 
ance of  the  kind  mentioned  therein  **  shall  not  be  sub- 
ject to  the  laws  of  this  state  relating  to  insurance  cor- 
porations or  associations  except  as  provided  in  this 
act.'' 

In  Bankers'  Deposit  etc.  Co.  v.  Barnes,  81  Kan.  422 
(105  Pac.  697),  it  is  said: 

**  Whether  the  regulation  proposed  by  the  superin- 
tendent of  insurance  be  or  be  not  desirable  as  a  safe- 
guard to  the  people  of  the  state,  we  cannot,  considering 
the  provisions  of  these  statutes,  reasonably  infer  that 
the  legislature  intended  to  leave  anything  to  his  dis- 
cretion in  the  matter.  On  the  other  hand,  it  seems 
that  the  legislature  has  prescribed  every  step  and  re- 
quirement to  be  taken  by  or  demanded  of  the  applicant 
to  entitle  it  to  a  certificate  of  authority  to  do  business, 
and  has  provided  that  upon  the  taking  of  these  steps 
it  shall  be  the  duty  of  the  superintendent  of  insurance 
to  issue  a  certificate  of  authority.  The  statute  seems 
indeed  to  be  an  express  negation  of  any  further  re- 
quirement.'' 

Legislation  in  this  state  has  gone  far  along  the  path 
of  paternalism  in  relation  to  insurance,  and  the  con- 
ditions laid  down  by  the  commissioner  to  which  refer- 
ence has  been  made  might  possibly  be  effectual  pro- 
gress in  the  same  direction ;  but  the  sanction  for  such 
action  rests  alone  with  the  legislative  power,  and  can- 
not be  assumed  by  a  mere  administrative  officer.  The 
case  is  analogous  to  the  situation  described  in  State  v. 
Des  Chuttes  Land  Co.,  64  Or.  167  (129  Pac.  764)  where 
the  state  land  board  incorporated  in  the  contract  with 
the  defendant  certain  conditions  not  authorized  by 
the  statute  under  which  the  stipulation  was  made,  and 
it  was  there  held  that  the  agent  of  the  state,  acting 
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under  a  public  law,  must  find  sanction  for  his  doings 
in  the  statute  itself.  The  unauthorized  provisions 
were  held  not  to  be  binding. 

The  record  here  shows  a  full  compliance  by  the 
petitioner  with  the  requirements  of  the  statute,  leav- 
ing no  alternative  to  the  defendant  except  to  furnish 
the  certificate;  and  a  peremptory  writ  will  be  issued 
to  that  end. 

Wnrr  Allowed. 

Ok  Beheabino  Opinion  Sustained. 


Former  opinion  sustained  May  19,  1914. 

On  Beheabinq. 

(141  Pac.  542.) 

In  Banc.  Mr.  Justice  Burnett  delivered  the  opin- 
ion of  the  court. 

In  his  return  to  the  original  writ  of  mandamus  di- 
recting him  to  issue  to  the  plaintiff  the  certificate  of 
authority  prescribed  in  Section  4,  Chapter  222,  of  the 
General  Laws  of  1911,  the  defendant  based  his  refusal 
to  issue  the  same  solely  upon  the  neglect  of  the  plain- 
tiff to  comply  with  certain  rules  which  the  defendant 
as  insurance  commissioner  had  established  to  control 
such  documents  independent  of  the  statute.  The  court 
having  allowed  the  writ,  the  defendant  by  his  peti- 
tion for  rehearing  urges  that  the  statute  mentioned 
is  unconstitutional  and  void  for  two  reasons:  (1)  Be- 
cause the  subject  of  the  act  is  not  expressed  in  its 
title;  and  (2)  because  it  purports  to  exempt  certain 
persons  engaged  in  carrying  on  an  insurance  business 
from  a  compliance  with  the  general  insurance  laws  of 
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the  state,  which  exemption  is  not  enjoyed  by  other 
persons  upon  the  same  terms. 

2.  As  a  preliminary  question  we  may  reiterate  a 
rule  often  heretofore  laid  down  by  this  court  to  the 
effect  that  the  judiciary  will  not  declare  an  act  of  the 
legislative  department  of  the  government  unconstitu- 
tional and  void,  unless  the  incompatibility  between  the 
statute  and  the  fundamental  law  is  plainly  manifest. 
In  the  words  of  Mr.  Chief  Justice  Gboesbeck  In  re 
Commissioners  of  Johnson  County,  4  Wyo.  133  (32 
Pac.  850) : 

''Before  an  act  of  the  legislature  is  pronounced  void, 
it  should  appear  that  there  has  been  a  clear  and 
palpable  evasion  of  the  Constitution.  The,  judiciary 
ought  to,  accord  to  the  legislature  as  much  purity  of 
purpose  as  it  claims  for  itself;  as  honest  a  desire  to 
obey  the  Constitution;  and  also  a  high  capacity  to 
judge  of  its  meaning," 

See,  also.  Cook  v.  Port  of  Portland,  20  Or.  580  (27 
Pac.  263, 13  L.  R.  A.  533) ;  Deane  v.  Willamette  Bridge 
Co,,  22  Or.  167  (29  Pac.  440,  15  L.  R.  A.  614) ;  State 
v.  Shaw,  22  Or.  287  (29  Pac.  1028) ;  Simon  v.  Northup, 
27  Or.  487  (40  Pac.  560,  30  L.  R.  A.  171) ;  Kadderly  v. 
Portland,  44  Or.  118  (74  Pac.  710,  75  Pac.  222) ;  Straw 
V.  Harris,  54  Or.  424  (103  Pac.  777) ;  Miller  v.  Henry, 
62  Or.  4  (124  Pac.  197,  41  L.  R.  A.  (N.  S.),  97). 

3.  The  title  of  the  statute  in  question  reads  thus: 
*'An  act  defining  certain  classes  of  indemnity  con- 
tracts, prescribing  regulations  therefor,  and  prescrib- 
ing a  license  fee."  In  respect  to  contracts  themselves, 
the  language  of  the  first  section  is : 

'*That  the  making  of  contracts  between  individuals, 
firms,  or  corporations,  providing  indemnity  among  each 
other  from  fire  loss  or  other  damage  to  their  own  prop- 
erty shall  constitute  the  business  of  insurance,  but  shall 
not  be  subject  to  the  laws  of  this  state  relating  to  in- 
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surance  corporations  or  associations  except  as  pro- 
vided in  this  act. ' ' 

This  is  the  only  provision  of  the  act  respecting  the 
nature  of  contracts  coming  within  its  scope,  and  it  is 
contended  that  this  language  does  not  amount  to  a 
definition  of  indemnity  contracts  within  the  meaning 
of  the  title.  In  other  words,  the  argument  is  that  the 
subject  matter  of  the  statute  does  not  find  expression 
in  the  title.  In  Article  IV,  Section  20,  our  Constitu- 
tion says: 

*' Every  act  shall  embrace  but  one  subject,  and  mat- 
ters properly  connected  therewith,  which  subject  shall 
be  expressed  in  the  title." 

If  to  ''define"  meant  alone  to  state  the  signification 
or  to  explain  the  meaning  of  what  is  expressed  by  a 
word  or  phrase,  then  we  might  conclude  that  the  title 
in  question  afforded  no  index  to  what  appears  in  the 
body  of  the  act.  This,  however,  is  but  one  aspect 
of  the  term  ''define."  The  Century  Dictionary  says 
this  word  means:  "To  determine,  settle;  to  fix,  estab- 
lish or  prescribe  authoritatively."  In  this  sense  the 
title  is  equivalent  to  saying  that  it  is  an  act  establish- 
ing certain  classes  of  indemnity  contracts.  The  lan- 
guage of  the  enactment  in  that  respect  simply  fixes 
that  relation  which  contracts  of  the  kind  between  in- 
dividuals, firms  or  corporations,  acting  in  their  own 
interests  and  respecting  their  own  property,  bear  to 
the  general  laws  of  the  state  which  govern  insurance 
corporations  or  associations  as  distinguished  from  in- 
dividuals. In  this  conception  of  the  word  the  title 
and  the  subject  matter  of  the  act  coincide  so  that  the 
former  is  a  fair  index  of  the  details  of  the  latter:  In 
re  Commissioners  of  Johnson  County,  4  Wyo.  133  (32 
Pac.  850) ;  Walters  v.  Richardson,  93  Ky.  374  (20  S.  W. 
279) ;  People  v.  Bradley,  36  Mich.  447. 
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The  sum  and  substance  of  the  whole  statute  is  a 
recognition  of  the  right  of  individuals  to  make  con- 
tracts of  insurance  one  with  the  other  without  being 
subject  to  the  burdens  and  requirements  of  govern- 
ment by  commission;  and  in  so  many  words  exempts 
individuals  from  the  laws  relating  to  insurance  corpo- 
rations or  associations  except  as  provided  in  the  act 
itself.  All  the  other  insurance  laws  of  the  state  are 
directed  toward  the  regulation  of  artificial  persons 
such  as  corporations  or  associations  which  engage  di- 
rectly in  the  business  of  insuring  the  property  of 
others  or  of  their  members,  while  the  statute  in  ques- 
tion deals  only  with  individuals  who  insure  themselves 
directly  without  resorting  to  the  device  of  a  corpora- 
tion for  that  purpose.  The  classification  is  based  upon 
the  distinction  between  persons  carrying  their  own 
insurance  directly  and  those  who  rely  upon  some  cor- 
poration or  association  to  perform  that  service  for 
them.  It  is  a  legitimate  exercise  of  the  legislative 
power  thus  to  differentiate  between  direct  and  vicari- 
ous action  by  individuals  in  the  matter  of  insurance. 

An  opinion  of  the  Supreme  Court  of  Missouri  in 
State  ex  rel.  v.  Revelle,  257  Mo.  529  (165  S.  W.  1084), 
declaring  unconstitutional  a  statute  in  some  respects 
like  the  one  under  consideration,  has  been  pressed 
upon  our  attention  in  the  petition  for  rehearing.  In 
the  first  place,  the  Constitution  of  Missouri  states  that : 

**No  bill  except  general  appropriation  bills  *  * 
shall  contain  more  than  one  subject  which  shall  be 
clearly  expressed  in  its  title. '* 

This  excerpt  from  the  Constitution  of  that  state  is 
more  restrictive  than  our  own  on  the  same  subject. 
With  us  the  act  may  express  one  subject,  together  with 
matters  properly  connected  therewith,  but  only  the 
subject  is  required  to  be  expressed  in  the  title.    Again, 
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the  statute  under  consideration  by  the  Supreme  Court 
of  our  sister  state  declares  that  such  contracts  shall 
not  constitute  insurance  and  shall  not  be  subject  to  the 
laws  of  the  state  on  that  subject,  all  without  exception. 
Our  statute  declares  that  such  contracts  shall  con- 
stitute the  business  of  insurance,  but  shall  not  be  sub- 
ject to  the  laws  on  that  subject  governing  artificial 
persons,  with  the  exception  provided  in  the  act.  Hold- 
ing in  substance  that  the  title  was  deceptive  in  that, 
while  professing  to  define  certain  classes  of  indemnity 
contracts  and  to  regulate  them,  the  real  purport  of  the 
act  was  to  emancipate  such  agreements  from  all  regu- 
lations whatever,  and  to  take  them  entirely  out  of  the 
law  relating  to  insurance,  the  court  declared  the  act 
violative  of  the  restricted  terms  of  the  Missouri  Con- 
stitution on  that  subject.  The  terms  of  the  Missouri 
Constitution  and  statute  are  different  in  material  par- 
ticulars from  our  own,  and  when  compared  with  the 
more  liberal  terms  of  our  fundamental  law  it  is  mani- 
fest that  the  act  here  in  question  must  be  upheld  as 
against  questions  about  disagreement  between  the  title 
and  the  body  of  the  act. 

As  already  shown,  the  fixing  and  establishment  of 
such  contracts  in  their  relation  to  the  laws  of  the  land 
suiBciently  meet  the  terms  of  the  title  **  defining  cer- 
tain classes  of  indemnity  contracts."  If  two  or  three 
persons  should,  as  well  they  might,  contract  with  each 
other  for  insurance,  the  execution  of  such  an  agreement 
would  be  comparatively  easy;  but,  when  a  great  num- 
ber of  individuals  undertake  to  enter  into  such  a  com- 
pact, it  is  convenient  to  have  the  same  accomplished 
through  an  agent  or  attorney  in  fact.  Hence  the 
regulations  embodied  in  the  act  respecting  such  agents 
are  ** matters  properly  connected"  with  the  subject 
of  the  act,  namely,  contracts  of  insurance  among 
individuals. 
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4.  Neither  is  the  statute  subject  to  the  objection 
that  it  violates  Article  I,  Section  20,  of  the  Constitu- 
tion, declaring  that: 

^*No  law  shall  be  passed  granting  to  any  citizen  or 
class  of  citizens,  privileges  or  immunities  which,  upon 
the  same  term,  shall  not  equally  belong  to  all  citizens. ' ' 

The  statute  does  not  by  any  fair  construction  pur- 
port to  grant  any  special  privileges  to  anyone.  The 
only  endeavor  of  the  legislative  department  of  the 
government  in  respect  to  insurance  hitherto  has  been 
to  regulate  corporations  and  associations  engaged 
directly  in  the  insurance  business.  It  has  never  been 
forbidden  to  individuals  to  make  that  kind  of  a  con- 
tract the  same  as  any  other  lawful  agreement.  The 
enactment  in  question  does  not  purport  to  abridge  that 
right  or  deny  it  to  any  persons  in  favor  of  any  class 
of  individuals.  Now,  as  always  before  the  statute  in 
question,  Jones  and  Brown  and  Smith,  or  any  other 
number  of  individuals,  may  make  such  a  contract;  and 
no  special  privileges  are  conferred  upon  them  as 
against  Jenkins  and  Johnson.  On  the  contrary,  re- 
strictions and  not  advantages  are  provided  for  those 
who  would  act  as  agents  for  numerous  parties  con- 
tracting with  each  other  on  the  subject  of  insurance. 
The  act  is  not  amenable  to  either  of  the  objections 
urged  in  the  petition  for  rehearing. 

We  adhere  to  the  former  opinion. 

Wbit  Issued.  Formeb  Opinion  Approved. 
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Argued  March  17,  affirmed  March  31,  rehearing  denied  May  19,  1914. 

ELWEET  V.  EEID. 

(139  Pac.  918;   141  Pac.  540.) 

Vendor  and  Purchaser — ^Bona  Fldte  Purchasers — ^Notice. 

1.  Where  grantees  of  the  holder  of  the  legal  title  to  land  had  no 
knowledge  or  notice  that  the  grantor  held  as  trustee  for  the  plaintiff, 
the  grantees  took  fee-simple  title,  and  the  plaintiff  is  not  entitled  to 
any  relief  against  them. 

[As  to  sales  and  conveyances  by  trustees,  see  note  in  19  Am. 
St.  Rep.  266.] 

Quieting  Title — Bigbt  to  Belief— Title  of  Defendants. 

2.  In  a  suit  to  quiet  title  to  land,  where  the  plaintiff  had  no  title 
as  against  defendants,  it  is  not  necessary  to  determine  the  rights  of 
defendants  to  the  property. 

ON  PETITION  FOB  BEHEABING. 
Trusts — ^Enforcement — Title  to  Beal  Property. 

3.  In  a  suit  to  cancel  a  deed,  in  which  the  complaint  alleges  that 
at  the  date  of  the  deed  the  grantor  held  the  premises  as  trustee  for 
plaintiff,  any  title  acquired  by  the  alleged  trustee  by  virtue  of  a 
decree  in  another  suit  rendered  subsequent  to  such  date  is  unavail- 
ing to  plaintiff  in  the  present  suit,  in  the  absence  of  any  evidence 
that  such  title  vested  in  her. 

Quieting  Title — ^Decree— Construction. 

4.  The  plaintiff  In  a  suit  to  quiet  title  does  not  acquire  title  by 
a  decree  that  she  is  the  owner  in  fee  simple;  but  such  a  decree  is 
conclusive  evidence  of  title  in  her  as  against  defendants  and  their 
privies. 

Judgment — OonclusiYeness — ^Persons  Concluded. 

5.  Under  Section  756,  L.  O.  L.,  making  a  decree  conclusive  as  to 
every  matter  directly  determined  between  the  parties  and  their 
representatives  and  successors  in  interest  by  title  subsequent  to  the 
commencement  of  the  suit,  litigating  for  the  same  thing,  under 
the  same  title,  and  in  the  same  capacity,  a  decree  in  a  suit  to  quiet 
title  that  the  plaintiff  is  the  owner  in  fee  simple,  is  not  evidence  of 
title  in  her  as  against  one  holding  title  under  conveyance  by  her. 

From  Multnomah:  William  N.  Gatens,  Judge. 

Department  1.     Statement  by  Mr.  Justice  Ramsey. 

This  is  a  suit  in  equity  by  J.  B.  Elwert  against 
William  Reid  and  M.  W.  Parelius  to  obtain  a  decree 
setting  aside  a  deed  of  conveyance  of  certain  real 
property  in  the  City  of  Portland,  and  to  quiet  title  to 
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certain  other  real  property  in  said  city.  The  court 
below  rendered  a  decree  for  the  defendants  and  the 
plaintiff  appeals.       Affirmed.    Beheabinq  Denied. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  George  S.  Shepherd. 

For  respondents  there  was  a  brief  over  the  names  of 
Messrs.  Boothe  d  Richardson  and  Messrs.  Malarhey, 
Seabrook  <&  Stott,  with  oral  arguments  by  Mr. 
Ephraim  B.  Seabrook  and  Mr.  J.  F.  Boothe. 

Mr.  Justice  Ramsey  delivered  the  opinion  of  the 
court. 

On  the  5th  day  of  August,  1909,  Mrs.  J.  B.  Elwert 
commenced  this  suit  against  the  defendants.  By  her 
complaint  she  alleges  that  she  has  been  and  now  is 
the  actual  owner  of  the  following  described  real 
premises  in  Multnomah  County,  State  of  Oregon :  Lot 
5  in  block  2  in  East  Portland,  according  to  the  map 
and  plat  thereof,  recorded  in  Multnomah  County — 
and  also  of  the  following  described  premises:  Begin- 
ning at  a  point  100  feet  west  of  the  southeast  corner 
of  said  block  2,  and  running  thence  west  to  the  low- 
water  mark  of  the  Willamette  Biver;  thence  running 
north  along  the  low-water  mark  of  the  Willamette 
River  50  feet ;  thence  east  to  a  point  100  feet  west  and 
50  feet  north  of  the  southeast  comer  of  said  block  2; 
thence  south  to  the  point  of  beginning;  together  with 
the  exclusive  right  to  wharf  out  to  the  harbor  line  of 
the  Willamette  River,  abutting  said  premises. 

The  plaintiff  further  alleges  that  on  the  21st  day  of 
August,  1906,  the  plaintiff's  daughter,  Carrie  M.  El- 
wert, held  the  title  to  said  premises  as  trustee  for  the 
plaintiff,  and  on  said  21st  day  of  August,  1906,  H.  P. 
Palmer  induced  said  Carrie  M.  Elwert  to  sign  some 
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form  of  a  paper,  which  was  afterward  filled  in  as  a 
deed  to  said  lot  5,  block  2,  in  East  Portland,  and  is  now 
recorded  in  book  369  on  page  73  of  Deed  Records  of 
Multnomah  County,  Oregon,  and  purports  to  convey  to 
M.  W.  Parelius  said  lot  5  in  block  2  in  East  Portland, 
according  to  the  plat  thereof. 

The  complaint  alleges,  also,  that  said  H.  P.  Palmer 
and  M.  W.  Parelius,  at  the  time  said  paper  was  signed 
by  said  Carrie  M.  Elwert,  knew  that  said  Carrie  M. 
Elwert  held  the  title  to  said  lot  5  in  block  2  as  trustee 
for  this  plaintiff,  and  knew,  also,  that  she  had  no  right 
to  convey  the  same,  without  the  consent  of  the  plain- 
tiff, and  induced  her  to  sign  said  paper  on  the  repre- 
sentation that  the  same  was  to  be  held  by  said  H.  P. 
Palmer  as  trustee  for  this  plaintiff,  and  not  as  an 
actual  conveyance  of  lot  5  in  block  2. 

The  complaint  alleges,  also,  that  at  the  time  said 
paper  was  so  signed  by  Carrie  M.  Elwert,  said  Palmer 
paid  her  the  sum  of  $3,600,  as  a  guarantee  of  good 
faith  in  holding  said  title,  as  trustee  of  this  plaintiff, 
and  that  this  plaintiff  has  at  all  times  refused,  and 
now  refuses,  to  accept  said  sum  as  a  consideration  for 
said  premises,  or  otherwise  accept  it,  except  to  insure 
the  good  faith  of  said  H.  P.  Palmer. 

The  complaint  alleges,  also,  in  substance,  that  on 
May  19, 1909,  said  Parelius  executed  a  pretended  deed, 
attempting  to  convey  to  the  defendant  William  Reid 
said  lot  5  and  said  other  real  premises;  but  that  said 
Parelius.  never  had  any  right,  title,  or  interest  in  or 
to  said  premises,  or  any  color  of  title  to  the  premises 
last  described,  or  any  claim  thereto,  and  that  by  said 
pretended  deed  Parelius  has  attempted,  and  is  now  at- 
tempting, to  deprive  the  plaintiff  of ,  her  real  estate, 
and  said  deed  casts  a  cloud  upon  the  same. 

The  complaint  alleges,  also,  that  the  defendants 
knew,  at  all  times  mentioned  in  the  complaint,  that 
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Carrie  M.  Elwert  held  the  title  to  said  premises  only 
as  trustee  for  the  plaintiff,  and  that  the  plaintiff  would 
not,  and  did  not,  ratify  said  transfer. 

The  complaint  alleges,  also,  that  Carrie  M.  Elwert  is 
willing,  and  has  been  willing,  at  all  times,  to  return 
to  said  Palmer,  or  to  whomsoever  the  court  will  deter- 
mine is  entitled  to  it,  said  sum  of  $3,600.  The  com- 
plaint asks  for  a  decree  annulling  the  said  deed  made 
by  Carrie  M.  Elwert  to  M.  W.  Parelius  to  said  lot  5 
in  block  2  in  East  Portland,  and  quieting  the  plain- 
tiff's title  to  said  other  premises,  described  supra,  and 
for  general  relief. 

The  defendants  filed  an  answer,  denying  every  alle- 
gation of  the  complaint,  and  alleging  title  to  said 
premises  in  the  defendant  Reid,  etc.  A  reply  denied 
the  affirmative  matter  of  the  answer.  The  court  be- 
low, after  hearing  the  evidence,  rendered  a  decree  in 
favor  of  the  defendants. 

The  evidence  shows  that  both  parties  claim  title 
through  a  sheriff's  deed  made  by  George  C.  Sears, 
sheriff  of  Multnomah  County,  to  Carrie  N.  Elwett,  in 
the  case  of  J.  B.  Elwert  v.  Mary  E.  Knott  and  others, 
upon  a  sale  made  upon  a  writ  of  execution  in  said 
cause,  issued  out  of  the  Circuit  Court  of  Multnomah 
County,  and  dated  September  16,  1895.  This  deed 
bears  date  of  March  7,  1896,  and  it  states  that  the 
grantee  paid  for  the  real  premises  conveyed  to  her,  by 
said  deed  of  conveyance,  $3,000. 

There  appears  to  be  a  clerical  error  in  the  name  of 
said  grantee.  Her  name  is  Carrie  M.  Elwert,  and  it 
is  written  in  said  deed  as  Carrie  N,  Elwert ;  but  there 
is  no  doubt  that  Carrie  M.  Elwert  wbs  the  purchaser 
of  said  premises,  and  that  she  received  said  deed. 

The  sheriff's  deed  described  the  real  premises, 
thereby  conveyed,  as  follows : 

70  0*.— 21 
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'*A11  the  right,  title,  interest,  and  claim  which  the 
said  defendants  in  said  suit  (Mary  E.  Knott  and 
others)  *  *  had  on  the  16th  day  of  September,  1895, 
or  at  any  time  afterward,  or  now  have,  in  or  to  all  of 
these  certain  lots,  pieces,  or  parcels  of  land,  situated, 
lying,  and  being  in  said  county  of  Multnomah,  State 
of  Oregon,  and  more  particularly  described  as  fol- 
lows, to  wit:  Lot  5  in  block  2  in  the  City  of  Portland, 
Multnomah  County,  Oregon,  together  with  all  and 
singular  hereditaments  and  appurtenances  thereto  be- 
longing, or  in  any  wise  appertaining.'' 

It  is  important  to  note  that  both  parties  claim 
through  said  deed.  It  conveyed  lot  5  in  block  2,  in 
East  Portland,  **  together  with  all  and  singular  the 
hereditaments  and  appurtenances  thereto  belonging, 
or  in  any  wise  appertaining.'' 

On  August  21,  1906,  Carrie  M.  Elwert  conveyed  by 
a  warranty  deed  to  M.  W.  Parelius,  and  his  heirs,  the 
following  described  real  property: 

*^  All  of  lot  numbered  five  (5)  in  block  numbered  two 
(2)  in  the  City  of  East  Portland  (now  within  the  cor- 
porarte  limits  of  the  City  of  Portland),  according  to  the 
duly  recorded  map  of  said  City  of  East  Portland,  to- 
gether with  all  and  singular  the  tenements,  heredita- 
ments, and  appurtenances  thereunto  belonging,  or  in 
any  wise  appertaining,  and  also  all  her  estate,  right, 
title,  and  interest,  including  dower  and  claim  of 
dower." 

It  will  be  observed  that  the  last-named  deed  did  not 
attempt  to  convey  any  land  not  described  in  said 
sheriff's  deed. 

On  May  19,  1909,  M.  W.  Parelius  and  wife  made  a 
deed  to  the  defendant  William  Reid,  purporting  to 
convey  to  him  said  lot  5  in  block  2  in  East  Portland, 
'^together  with  the  premises,  beginning  at  high- water 
mark  of  the  Willamette  River  on  the  western  pro- 
longation of  the  north  line  of  East  Washington  Street, 
and  running  thence  westerly  to  the  United  States  Har- 
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bor  line  of  the  Willamette  Eiver;  thence  northerly 
along  the  harbor  line  50  feet ;  thence  east  to  the  high- 
water  mark  of  the  Willamette  River;  thence  south  50 
feet,  to  the  point  of  beginning. '* 

1.  We  have  read  the  evidence  in  this  case,  and  we 
find  therefrom  that  Carrie  M.  Elwert,  at  the  said  sher- 
iff's sale,  purchased,  as  stated,  supra,  said  lot  5  in 
block  2  in  East  Portland,  and  received  a  sheriff's  deed 
conveying  said  real  property  to  her,  and  that  she,  on 
the  21st  day  of  October,  1905,  entered  into  a  written 
contract  by  which  she  agreed  to  sell  and  convey  said 
property  to  H.  P.  Palmer,  or  his  assigns,  for  $3,600. 
Palmer  paid  her,  at  the  time  of  the  execution  of  said 
contract,  $500  of  said  purchase  price,  and  the  re- 
mainder of  said  purchase  price  he  paid  on  August  20, 
1906.    He  paid  her  interest  on  said  deferred  payment. 

It  is  not  necessary  to  decide  whether  said  Carrie  M. 
Elwert  purchased  and  held  said  lot  in  trust  for  her 
mother  or  not,  as  the  preponderance  of  the  evidence 
shows  that  neither  H.  P.  Palmer,  nor  M.  W.  Parelius, 
nor  William  Reid  had  any  knowledge  or  notice  that  she 
was  holding  said  property  in  trust  for  her  mother,  or 
that  her  mother  had,  or  claimed  to  have,  any  interest 
in  said  premises.  They  were  purchasers  of  said 
premises  in  good  faith,  and  for  valuable  considera- 
tions. The  deed  to  Carrie  M.  Elwert  was  an  absolute 
conveyance,  and  did  not  describe  her  as  trustee,  or 
mention  any  trust. 

In  said  contract  to  convey  said  real  premises  to  said 
H.  P.  Palmer  or  his  assigns  by  Carrie  M.  Elwert,  it 
was  provided  as  follows: 

**It  is  also  understood  and  agreed  that  all  lands, 
rights,  and  privileges  owned  or  claimed  by  said  Carrie 
M.  Elwert  between  Water  Street  and  the  Willamette 
River  is  also  to  be  conveyed  by  Carrie  Elwert  to  said 
H.  P.  Pahner." 
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This  would  cover  all  property  owned  by  her  in  said 
block  2  that  is  not  covered  by  the  river.  All  of  said 
deeds  of  conveyance  were  duly  recorded. 

Palmer,  Parelius  and  Eeid  all  testified  that  they  had 
no  knowledge  or  notice  that  the  plaintiff,  J.  B.  Elwert, 
either  had  or  claimed  to  have  any  right  or  interest  in 
the  property  in  dispute,  and  the  weight  of  the  evidence 
on  that  point  is  with  the  defendants.  Hence  the  deed 
of  conveyance  made  by  Carrie  M.  Elwert  to  M.  W. 
Parelius  and  the  deed  made  by  Parelius  and  wife  to 
the  defendant  William  Eeid  vest  the  title  in  fee  to  said 
lot  5  of  said  block  2  in  East  Portland  in  the  defendant 
William  Reid.  We  find,  also,  that  the  plaintiff  was 
not,  at  the  date  of  the  commencement  of  this  suit,  or 
at  any  time  since  that  date,  the  owner  of  the  property 
described  in  the  complaint,  or  of  any  part  thereof,  and 
that  she  was  not  and  is  not  entitled  to  any  of  the  relief 
prayed  for  in  the  complaint. 

We  find,  also,  that  the  defendant  William  Reid  was, 
at  the  date  of  the  commencement  of  this  suit,  the 
owner  in  fee  simple  of  all  of  lot  numbered  5  in  block 
numbered  2  in  the  City  of  East  Portland  (now  within 
the  corporate  limits  of  the  City  of  Portland),  accord- 
ing to  the  duly  recorded  maps  of  said  City  of  East 
Portland,  together  with  all  and  singular  the  tenements, 
hereditaments  and  appurtenances  thereunto  belonging, 
or  in  any  way  appertaining.  The  property  last  above 
described  is  the  property  which  Carrie  M.  Elwert  ob- 
tained by  the  sheriff's  deed  referred  to  supra,  and 
which  she  conveyed  to  M.  W.  Parelius  as  stated  supra. 
Parelius  conveyed  said  premises  to  William  Reid. 

2.  We  do  not  find  it  necessary  to  discuss  the  rights 
of  the  defendant  William  Reid  in  any  property,  except- 
ing the  said  lot  5  in  block  2  in  East  Portland.  It  is 
clear  from  the  evidence  that,  as  to  the  defendants 
Parelius  and  William  Reid,  the  plaintiff  never  had  any 
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right  or  interest  in  or  to  said  lot  5  in  block  2  in  East 
Portland,  or  the  other  real  premises  described  in  the 
complaint,  and  this  disposes  of  all  the  real  issues  in 
this  case. 

The  decree  of  the  court  below  holding  that  the  plain- 
tiff has  no  right,  title  or  interest  in  or  to  said  lot  5 
in  block  2  in  East  Portland,  or  any  part  thereof,  or  in 
or  to  any  of  the  other  real  property  described  in  the 
complaint,  and  that  the  defendant  William  Reid  is  the 
owner  in  fee  of  said  lot  5  in  said  block  2  in  East  Port- 
land, together  with  all  and  singular  the  tenements, 
hereditaments  and  appurtenances  thereunto  belong- 
ing, or  in  any  way  appertaining,  is  affirmed ;  and  this 
finding  applies,  also,  to  the  plaintiff's  heirs  at  law. 
The  plaintiff's  complaint  is  dismissed. 

The  plaintiff  died  on  December  25,  1912,  and  C.  P. 
Elwert  and  Carrie  M.  Elwert  were  substituted  herein 
for  the  plaintiff  as  her  sole  heirs,  and  the  appeal  was 
prosecuted  by  them.  Affirmed. 

Mr.  Chief  Justice  McBride,  Mr.  Justice  Moore 
and  Mr.  Justice  Burnett  concur. 


Behearingr  denied  May  19,  1914. 

On  Petition  for  Rehearing. 

(141  Pac.   540.) 

Department  1.  Mr.  Justice  Ramsey  delivered  the 
opinion  of  the  court. 

The  petition  for  rehearing  says  that  J.  B.  Elwert, 
now  deceased,  who  brought  this  suit,  did  not  obtain 
title  to  the  real  premises  in  dispute  through  the  sher- 
iff's deed  referred  to  in  the  opinion  of  the  court, 
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handed  down  on  March  31st  last,  but  that  her  title 
^'was  derived  solely  through  the  decree  in  the  case  of 
Elwert  V.  Marley/'  and  expresses  the  opinion  that  said 
decree  was  overlooked  by  the  court  in  rendering  the 
decree  of  affirmance.  However,  we  did  not  overlook 
that  decree,  but  formed  the  conclusion  that  it  did  not 
aid  the  plaintiff. 

This  suit  was  brought  by  J.  B.  Elwert,  the  mother  of 
Carrie  M.  Elwert,  and,  after  it  was  commenced,  she 
died,  and  Carrie  M.  Elwert  and  C.  P.  Elwert  were 
substituted  in  her  stead  as  plaintiif s. 

This  suit  was  brought  to  obtain  a  decree  of  cancella- 
tion of  a  deed  of  conveyance  dated  August  21,  1906, 
made  by  Carrie  M.  Elwert  to  M.  W.  Parelius,  convey- 
ing to  him,  for  $3,600,  lot  5  in  block  2  of  the  City  of 
East  Portland,  with  its  appurtenances,  and  quieting 
the  alleged  title  of  J.  B.  Elwert  to  other  lands 
described  in  the  complaint,  and  in  the  petition  for 
rehearing. 

J.  B.  Elwert  never  had  a  deed  conveying  to  her  any 
of  the  land  described  in  the  complaint,  nor  did  she 
have  any  written  evidence  of  title  thereto.  Her 
daughter,  Carrie  M.  Elwert,  purchased  said  lot  5  in 
block  2  in  East  Portland  at  sheriff's  sale  and  received 
a  sheriff's  deed  conveying  said  lot  to  her,  and  she,  with 
the  knowledge  of  J.  B.  Elwert,  entered  into  a  written 
contract  to  sell  said  lot  to  H.  P.  Palmer  or  his  assigns 
for  $3,600.  Palmer  paid  her  said  sum  for  said  lot,  and 
in  doing  so  he  was  acting  as  agent  of  M.  W.  Parelius. 
Before  Carrie  M.  Elwert  conveyed  said  lot  to  M.  W. 
Parelius  as  assignee  of  Palmer,  she,  by  the  agreement 
with  Palmer,  permitted  Palmer  to  bring  a  suit  in 
equity,  in  her  name,  as  plaintiff,  against  P.  H.  Marley, 
H.  E.  Noble,  and  J.  Olsen,  to  quiet  the  title  of  said 
Carrie  M.  Elwert  to  the  premises  described  in  the  peti- 
tion for  a  rehearing,  etc.     The  complaint  in  said  suit 
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alleged  that  Carrie  M.  Elwert  (not  J.  B.  Elwert) 
owned  said  property  in  fee,  etc.,  and  that  Marley, 
Noble  and  Olsen  claimed  some  right  or  title  in  or  to 
said  premises,  and  that  each  of  them  denied  the  rights 
of  Carrie  M.  Elwert  in  said  premises,  and  that  the 
claims  of  said  parties  in  or  to  said  premises  were  with- 
out any  foundation  whatever.  In  said  suit  said  de- 
fendants answered,  denying  the  plaintiffs '  title  to  said 
premises,  and  alleging  title  in  Noble,  and  claiming  that 
Noble  obtained  his  title  to  said  premises  through  pur- 
chase at  a  tax  sale  and  deeds  of  conveyance  made  in 
tax  proceedings,  etc. 

The  Circuit  Court  of  Multnomah  County,  in  said 
suit,  rendered  a  decree  that  Carrie  M.  Elwert  was  the 
owner  of  said  premises,  in  fee  simple,  and  that  the 
defendants  therein  had  no  title  to  any  portion  of  said 
premises,  and  that  said  tax  deeds  were  void,  etc. 

The  petition  for  rehearing  contends  that  the  decree 
above  referred  to  vested  the  title  to  said  premises  in 
Carrie  M.  Elwert,  and  that  she  held  said  title  as  trus- 
tee of  her  mother,  J.  B.  Elwert. 

3.  If,  as  counsel  for  the  plaintiffs  contends,  the  de- 
cree in  Elwert  v.  Marley  vested  the  title  to  the  prop- 
erty in  dispute  in  the  plaintiff  in  that  suit  (Carrie  M. 
Elwert) ,  how  did  her  mother,  J.  B.  Elwert,  get  title  to 
itt  Counsel  asserts  that  his  client  does  not  claim  title 
to  said  premises  through  the  sheriff's  deed  referred  to 
in  the  former  opinion,  and  that  she  obtained  her  title 
by  virtue  of  said  decree.  If  the  decree  vested  the  title 
in  Carrie  M.  Elwert,  she  still  owns  it,  unless  she  has 
conveyed  it  away.  It  is  not  claimed  that  she  conveyed 
it  to  J.  B.  Elwert,  her  mother.  Then  how  did  her 
mother  get  title,  if  she  had  anyt  The  alleged  trust 
referred  to  in  the  complaint  and  in  the  evidence  had 
nothing  to  do  with  said  decree.  It  applied  only  to  the 
property  purchased  by  Carrie  M.  Elwert  at  the  sher- 
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iff's  sale,  and  had  nothing  to  do  with  the  decree  in 
Elwert  V.  Marley,  which  was  rendered  long  after  the 
purchase  of  said  property  at  sheriff's  sale.  There  is 
no  evidence  that  the  suit  of  Elwert  v.  Marley  was 
begun  or  prosecuted  for  the  benefit  of  J.  B.  Elwert. 
The  evidence  shows  that  said  suit  was  brought  for  the 
benefit  of  Palmer  or  his  assigns,  Parelius,  and  that 
Palmer  paid  the  expenses  thereof. 

4.  The  suit  of  Elwert  v.  Marley  was  brought  against 
Marley,  and  Noble,  and  Olsen,  and  the  decree  therein 
is  binding  upon  them  and  their  privies,  and  it  is  a  bar 
to  all  claims  that  said  parties  or  their  privies  might 
make  to  said  premises  as  against  Carrie  M.  Elwert  or 
her  privies. 

The  complaint  in  said  suit  alleged,  and  the  court  by 
its  decree  found,  that  Carrie  M.  Elwert  was  the  owner 
in  fee  of  said  premises,  and  that  neither  of  the  defend- 
ants therein  had  any  interest  in  said  premises.  In 
other  words,  Carrie  M.  Elwert  had,  according  to  said 
decree,  when  she  filed  her  complaint,  the  title  to  said 
premises,  and  the  defendants  had  no  interest  therein. 
How,  then,  did  or  could  Carrie  M.  Elwert  obtain  title 
to  said  premises  hy  said  decree?  She  did  not  obtain 
it  from  the  defendants,  because  the  decree  found  that 
they  had  no  interest  in  the  premises. 

5.  A  decree  is  conclusive  between  the  parties 
thereto,  their  representatives  and  successors  in  inter- 
est, by  title  subsequent  to  the  commencement  of  the 
suit,  litigating  for  the  same  thing,  under  the  same  title, 
and  in  the  same  capacity,  as  to  every  matter  directly 
determined  by  such  decree :  Section  756,  L.  0.  L. 

As  between  Carrie  M.  Elwert  and  her  privies  and 
Marley,  Noble  and  Olsen  and  their  privies,  said  decree 
is  conclusive  evidence  that  Carrie  M.  Elwert  was  the 
owner  of  said  premises  in  fee  simple  at  the  date  of 
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the  rendition  of  said  decree ;  but,  as  to  the  other  per- 
sons, it  is  without  effect. 

In  the  complaint  in  this  suit,  the  plaintiff  J.  B. 
Elwert  alleges  that  on  the  21st  day  of  August,  1906, 
the  plaintiff's  daughter,  Carrie  M.  Elwert,  held  the 
title  to  said  premises  (including  the  premises  de- 
scribed in  the  petition  for  a  rehearing)  as  trustee  for 
the  plaintiff.  The  decree  in  Elwert  v.  Marley  was  not 
rendered  until  September  24,  1906.  Hence,  according 
to  the  complaint,  Carrie  M.  Elwert  held  the  title  to 
said  premises  in  trust  for  J.  B.  Elwert  before  said 
decree  was  rendered. 

We  do  not  think  that  Carrie  M.  Elwert  obtained  any 
title  to  the  property  in  dispute  by  virtue  of  the  decree 
in  Elwert  v.  Marley,  but  that  said  decree  would  be  con- 
clusive evidence  of  title  in  her  in  a  suit  between  her 
and  the  defendants  in  said  suit  and  their  privies.  It 
is  not  evidence  of  title  in  her,  as  against  the  defend- 
ant William  Reid. 

If  it  were  true  that  she  derived  title  to  the  premises 
in  dispute  by  said  decree,  that  fact  could  not  benefit 
the  plaintiffs  in  this  case,  because  there  is  not  a  scin- 
tilla of  evidence  that  said  title  vested  in  J.  B.  Elwert. 

We  believe  that  the  conclusion  reached  in  the  origi- 
nal opinion  is  correct,  and  therefore  the  petition  for 
a  rehearing  is  denied. 

Affirmed.    Rehearing  Denied. 

Mr.  Chief  Justice  McBridb,  Mb.  Justice  Moobb 
and  Mr.  Justice  Burnett  concur* 
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RICHARDSON  v.  PORTLAND  RY.,  L.  &  P.  CO.* 

(141  Pac.   749.) 

Oarriers— darriage  of  Passengers— Oommencemeiat  of  Belatlon. 

1.  In  an  action  against  a  stre&t  railroad  company  for  the  death 
of  one  who  attempted  to  board  a  car  while  in  motion  at  a  crossing, 
which  a  sign  carried  by  the  car  indicated  was  not  a  regular  stopping 
point  for  the  car,  it  was  error  to  submit  to  the  jury  the  question 
whether  the  relation  of  the  passenger  and  carrier  existed  between 
decedent  and  the  street  railroad  company;  since  an  intending  pas- 
senger cannot  make  a  contract  or  cast  an  obligation  upon  the  carrier 
to  stop  except  at  stopping  places. 

[As  to  liabilities  and  duties  of  street  railways  to  passengers, 
see  note  in  118  Am.  St.  Bep.  461.] 

Negligence — Contributory  Negligence — ^Last  Clear  Chance. 

2.  In  an  action  against  a  street  railroad  company  for  death  caused 
by  an  attempt  to  board  a  car  in  motion,  where  the  decedent  was 
grossly  negligent,  an  instruction  as  to  liability  of  the  company  for 
failure  to  stop  the  car  in  time  to  avoid  the  consequences  of  dece- 
dent's negligence,  leaving  out  of  consideration  the  question  of  discov- 
ery of  the  decedent's  peril  and  the  prompt  action  of  the  company's 
employees  thereafter,  is  error;  the  last  clear  chance  doctrine  being 
applicable  only  if  the  defendant  by  reasonable  care  after  a  discovery 
of  the  peril  could  have  prevented  the  accident. 

[As  to  what  contributory  negligence  is  and  when  it  prevents 
a  recovery,  see  note  in  8  Am.  St.  Rep.  849.  As  to  when  con- 
tributory negligence  does  not  bar  recovery,  see  notes  in  30  Am. 
Rep.  190;  38  Am.  Rep.  637.  As  to  concurrent  negligence  of 
person  injured  as  defeating  recovery  under  last  clear  chance 
doctrine,  see  note  in  Ann.  Cas.  1912B,  888.] 

From  Multnomah :  Henry  E.  McGinn,  Judge. 

Department  2.     Statement  by  Mr.  Justice  Eakin. 

This  is  an  action  by  John  Y.  Richardson,  adminis- 
trator of  the  estate  of  Benjamin  S.  Screven,  deceased, 
against  the  Portland  Railway,  Light  &  Power  Com- 
pany, a  corporation,  to  recover  damages  for  the  death 

•The  question  of  the  applicability  of  the  doctrine  of  last  clear 
chance  where  danger  not  actually  discovered  is  discussed  in  notes 
in  55  L.  R.  A.  418  and  36  L.  R.  A.  (N.  S.)  957.  And  as  to  whether 
wantonness  or  willfulness,  precluding  defense  of  contributory  negli- 
gence, maybe  predicated  of  the  omission  of  a  duty  before  the  discov- 
ery of  a  person  in  a  position  of  peril  on  a  railroad  or  street  railway 
track,  see  note  in  21  L.  R.  A.  (N.  S.)  427.  Bepobtie. 
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of  B.  S.  Screven,  which  occurred  in  the  following  man- 
ner :  Defendant  was  operating  an  electric  train  of  two 
cars  on  Hawthorne  Avenue  to  and  from  the  business 
part  of  Portland,  which  was  to  make  no  stops  from 
Grand  Avenue  to  East  Fiftieth  Street,  bearing  a  sign 
to  that  effect.  At  about  6:15  A.  M.  the  train  was 
going  west  on  Hawthorne  Avenue,  when  decedent,  who 
apparently  went  north  on  East  Thirty-Eighth  Street 
to  Hawthorne  Avenue  for  the  purpose  of  taking  that 
car,  tried  to  board  it  near  East  Thirty-Eighth  Street, 
and  was  killed  by  falling  under  the  wheels  of  the  car. 
The  train  stopped  at  the  west  side  of  East  Thirty- 
Ninth  Street  for  a  passenger  to  get  off,  and  imme- 
diately started  on.  At  that  point  it  crossed  by  means 
of  a  switch  about  40  or  50  feet  in  length  to  the  north 
track  at  the  rate  of  about  4  miles  an  hour.  After 
leaving  the  switch  the  train  increased  its  speed  to 
about  8  miles  an  hour.  East  Thirty-Eighth  Street 
on  the  north  side  of  Hawthorne  Avenue  does  not 
correspond  with  it  on  the  south  side,  but  is  100  feet 
farther  west,  and  we  will  refer  to  them  as  Thirty- 
Eighth  Street  North  and  Thirty-Eighth  Street  South. 
The  accident  occurred  near  the  intersection  of  Thirty- 
Eighth  Street  South,  and  the  emergency  signal  was 
given  about  at  that  point,  as  testified  by  Bush,  the 
motorman.  Just  after  the  accident  the  body  was 
found  lying  opposite  the  center  of  Thirty-Eighth 
Street  South,  and  the  car  began  to  slow  up  crossing 
Thirty-Eighth  Street  South,  as  told  by  Mrs.  Quisen- 
berry,  plaintiff 's  witness.  As  testified  by  defendant's 
witness  Keller,  a  mechanic  and  a  passenger  at  that 
time,  decedent  grabbed  for  the  handle  on  the  car  about 
40  feet  east  of  and  opposite  the  east  curb  of  Thirty- 
Eighth  Street  South.  He  said  he  watched  him  trying 
to  make  a  grab  for  the  handle,  and  that  it  was  about 
a  car  length  from  where  he  tried  to  get  hold  of  the  han- 
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die  of  the  car  to  where  his  body  was  lying  after  the 
accident.  Some  of  plaintiff's  witnesses  testified  that 
he  met  the  car  just  a  little  west  of  the  end  of  the 
switch,  when  he  grabbed  for  the  handle  of  the  car  and 
was  dragged  some  distance.  Mr.  Dumas,  defendant's 
witness,  who  was  also  a  passenger,  said  he  saw  deced- 
ent attempt  to  take  hold  of  the  car,  and  saw  him  after 
the  car  ran  over  him,  and  that  his  body  was  lying  at 
the  intersection  of  Thirty-Eighth  Street.  A  verdict 
was  rendered  for  the  plaintiff,  and  the  defendant 
appeals.  Bevebsed  and  Remanded. 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  Griffith,  Leiter  <&  Allen  and  Mr.  F.  J.  Loner- 
gan,  with  an  oral  argument  by  Mr.  Rufus  A.  Leiter. 

For  respondent  there  was  a  brief  with  oral  argu- 
ments by  Mr.  Arthur  I.  Moult  on  and  Mr.  M.  E. 
Snedecor. 

Mb.  Justice  Eakin  delivered  the  opinion  of  the 
court. 

1.  It  appears  that  decedent  was  guilty  of  the  most 
gross  negligence,  amounting  almost  to  recklessness,  in 
trying  to  board  the  car  under  these  circumstances. 
No  negligence  on  the  part  of  the  employees  of  the 
defendant  is  shown,  except  the  inference  sought  to  be 
drawn  by  plaintiff  that  after  the  decedent  was  in  dan- 
ger the  trainmen  did  not  use  diligence  to  avoid  the 
accident.  Plaintiff  urges  his  right  of  recovery  upon 
the  doctrine  of  last  clear  chance.  The  court  in- 
structed the  jury  to  the  effect: 

*'The  first  question  for  you  to  consider  in  this  case 
is  as  to  whether  the  relation  of  passenger  and  carrier 
existed  between  the  Portland  Eailway,  Light  &  Power 
Company  and  Mr.  Screven.  And  the  relation  of  pas- 
senger and  carrier  commences  from  the  time  the  one 
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in  charge  of  the  car  has  been  notified  by  the  passenger 
that  he  desires  to  board  the  car  for  the  purpose  of 
becoming  a  passenger,  and  when  those  in  charge  of  the 
car  and  the  passenger's  minds  meet  so  that  they 
understand  each  other,  the  carrier  that  he  was  to  stop 
and  take  on  the  passenger.  *  *  '' 

It  was  error  for  the  court  to  let  the  jury  assume  that 
the  company  was  bound  to  heed  a  signal  from  the 
prospective  passenger  when  in  motion  away  from  any 
stopping  place.  Decedent  must  have  known,  or  should 
have,  that  this  was  a  '*no  stop"  car,  and  had  no  right 
to  expect  it  or  any  car  to  stop  between  streets.  It  was 
careless  of  him  to  attempt  to  board  it,  and  nothing  is 
shown  to  have  occurred  even  tending  to  establish  the 
relation  of  passenger  and  carrier.  That  instruction 
was  an  erroneous  statement,  when  taken  in  connection 
with  the  facts.  The  car  was  nearly  at  full  speed, 
where  it  had  no  duty  or  intention  to  stop;  and  an  in- 
tending passenger  cannot  make  a  contract  with  a  de- 
fendant or  cast  an  obligation  upon  it  to  stop  except 
at  stopping  places.  The  car  employees  are  not  re- 
quired to  stop  at  the  signal  from  anyone  along  its 
track  at  any  place.  The  defendant  has  a  right  to 
determine  where  and  when  it  will  stop  its  cars,  unless 
controlled  by  ordinance  or  statute.  Moore  on  Car- 
riers, page  541,  says: 

'*The  relation  between  carrier  and  passenger  can 
only  be  created  by  contract,  express  or  implied.  *  * 
The  general  rule  is  that  any  person  whom  a  common 
carrier  has  contracted,  expressly  or  impliedly,  to  con- 
vey, •  •  in  consideration  of  the  payment  of  fare,  or 
its  equivalent,  and  who,  in  the  course  of  the  perform- 
ance of  such  contract,  has  been  received  by  the  carrier 
under  its  care,  either  upon  the  means  of  conveyance, 
or  at  the  point  of  departure  of  that  conveyance,  is  a 
passenger. ' ' 
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And,  as  said  in  Devroe  v.  Portland  Ry,,  L.  £  P.  Co., 
64  Or.  547  (131  Pac.  304) : 

'*If  there  was  a  usage  to  take  passengers  at  the 
switch,  the  ear  men  would  have  been  bound  to  watch 
and  be  as  careful,  *  *  and  the  operatives  [would 
have]  good  reason  to  expect  them  to  do  so  [board  the 
car].  •  *  Applying  this  rule,  it  brings  us  back  to  the 
main  question :  *  *  Did  the  car  stop  at  the  switch  t '  * 

Decedent  evidently  did  not  expect  the  car  to  stop, 
but  sought  to  board  it  while  in  motion,  and  therefore 
there  was  no  relation  of  passenger  and  carrier  exist- 
ing between  him  and  the  motorman.  Even  if  it  were 
competent  to  assume  that  there  was  an  understanding 
between  the  decedent  and  the  motorman  that  the  pas- 
senger would  be  received,  decedent  had  no  right  to  at- 
tempt to  enter  until  the  car  stopped ;  and,  until  it  did 
stop,  there  was  no  such  relation,  and  the  instruction 
that  the  jury  might  so  find  was  erroneous.  While  the 
relation  between  the  carrier  and  passenger  can  be 
created  only  by  contract,  express  or  implied,  one  may 
become  a  passenger  by  boarding  a  street-car  at  a  point 
other  than  a  regular  stopping  place  when  it  comes  to  a 
full  stop:  Devroe  v.  Portland  Ry.,  L.  <&  P.  Co.,  64  Or. 
547  (131  Pac.  304). 

2.  That  leaves  but  one  question  for  consideration, 
and  that  is  whether  from  the  evidence  plaintiff  was 
entitled  to  rely  upon  the  last  clear  chance  doctrine. 
Before  we  can  be  asked  to  apply  that  doctrine,  it  must 
be  taken  as  conceded  that  decedent  was  in  peril  on  ac- 
count of  his  own  negligence.  That  doctrine  is  that  in 
case  the  decedent  has  been  guilty  of  contributory  negli- 
gence, and  injury  results,  the  company  is*  liable,  if,  by 
the  exercise  of  reasonable  care,  after  a  discovery  by 
the  defendant  of  the  peril  in  which  the  injured  party 
stood,  the  accident  could  have  been  prevented.  This 
is  the  definition  given  by  Mr.  Chief  Justice  Lobd,  in 
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Ward  V.  Southern  Pacific  Co.,  25  Or.  433  (36  Pac.  166, 
23  L.  E.  A.  715),  quoted  from  Harlan  v.  St.  Louis  Ry. 
Co.,  65  Mo.  22,  who  says  the  duty  of  the  company  be- 
gins when  the  trespasser  is  first  discovered,  and  its 
extent  is  to  refrain  from  doing  him  willful  or  wanton 
injury;  that  it  is  not  negligence  to  omit  to  do  an  act, 
unless  there  was  a  legal  duty  to  perform  it.  The  evi- 
dence is  all  to  the  effect  that  the  conductor,  the  moment 
he  saw  decedent  *s  hand  reach  for  the  handle  and  slip 
off,  gave  the  emergency  signal,  the  only  thing  he  could 
possibly  have  done,  and  that  the  train  commenced  to 
stop  immediately.  A  necessary  element  of  the  appli- 
cation of  the  last  clear  chance  doctrine  in  such  a  case 
is  a  discovery  by  defendant 's  agent,  the  conductor,  of 
the  peril  in  which  decedent  had  placed  himself.  The 
evidence  of  the  conductor  is  that  a  form  loomed  up  in 
front  of  him ;  that  the  side  door  shut  off  his  view  for  a 
short  distance.  He  noticed  a  form  come  up  and  grab 
the  handle,  and,  as  quickly  as  he  saw  him  grab  the 
handle,  *  *  the  first  thing  I  did  I  threw  up  one  hand  like 
that  and  reached  for  the  bellcord  with  the  other, ' '  and 
gave  the  emergency  signal;  that  the  hand  hung  on  to 
the  handle  just  a  fraction  of  a  second :  *  *  I  could  see  his 
hand  gradually  coming  off."  Witness  Perry,  a  pas- 
senger, corroborated  the  conductor.  He  was  on  the 
rear  platform  of  the  front  car,  just  outside  the  en- 
trance door  where  one  would  pay  the  conductor.  He 
says  the  conductor  was  standing  right  there  in  his 
place ;  that  as  soon  as  the  man  missed  his  hold  the  con- 
ductor threw  his  hand  up  and  made  the  remark,  **0h, 
my  God!"  then  his  hand  went  up  and  he  pulled  the 
bellcord;  that  the  man  was  hanging  on  to  the  car  so 
short  a  time  you  could  hardly  call  it  any  time  at  all, 
only  a  second  or  so.  Spier,  a  passenger,  was  in  the 
front  vestibule  with  the  motorman  and  heard  the 
emergency  signal.     Bush,  the  motorman,  TurnbuU,  a 
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passenger,  also  in  the  front  vestibule  with  the  motor- 
man,  and  Clark,  plaintiff 's  witness,  heard  the  bell,  and 
say  the  motorman  stopped  the  car  as  quickly  as  he 
could;  all  of  which  tends  to  corroborate  the  conductor 
that  he  gave  the  emergency  signal  as  soon  as  he 
noticed  the  man's  danger.  One  witness  for  plaintiff 
says  the  car  ran  100  or  150  feet  from  where  the  deced- 
ent took  hold  of  the  car  to  where  he  fell  off.  The 
court  told  the  jury  in  the  instructions  excepted  to  by 
the  third  assignment : 

*  *  It  may  be  conceded  *  *  that  those  in  charge  of  the 
car  could  have  avoided  the  consequences  of  Mr. 
Screven's  negligence  if  they  had  stopped  the  car  in 
time. ' ' 

This  leaves  out  of  consideration  the  question  of  the 
conductor's  discovery  of  decedent's  peril  and  his 
prompt  action  thereafter,  all  of  which  should  have 
been  explained  to  the  jury  for  their  decision.  The 
cases  discussing  this  question  say  that  the  right  to  re- 
covery depends  upon  whether  the  defendant  became 
aware  of  the  peril  of  decedent  in  time  to  have  avoided 
it  by  the  proper  use  of  all  means  at  his  command: 
Smith  V.  Southern  Pac.  Co.,  58  Or.  22  (113  Pac.  41, 
Ann.  Gas.  1913A,  434) ;  Stewart  v.  Portland  Ry.,  L.  S 
P.  Co.,  58  Or.  377  (114  Pac.  936) ;  Wallace  v.  Railway 
Co.,  26  Or.  180  (37  Pac.  477,  25  L.  E.  A.  663) ;  Cerrano 
V.  Portland  Ry.,  L.  &  P.  Co.,  62  Or.  427  (126  Pac.  37). 
The  doctrine  which  makes  a  personal  injury  the  fault 
of  him  who  has  the  last  clear  opportunity  to  prevent 
it  has  coupled  with  it,  and  in  it,  the  element  of  notice : 
Scholl  V.  Belcher,  63  Or.  324  (127  Pac.  968).  In  order 
to  invoke  the  last  clear  chance  doctrine,  the  plaintiff 
must  plead  and  prove  that  defendant,  after  perceiving 
the  danger  and  in  time  to  have  avoided  it,  negligently 
failed  to  do  so :  Stewart  v.  Portland  Ry.,  L.  £  P.  Co., 
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58  Or.  377  (114  Pac.  936) ;  Cederson  v.  Navigation  Co., 
38  Or.  359  (62  Pac.  637,  63  Pac.  763). 

''He  who  admits  negligence  on  his  own  part,  and 
seeks  to  avoid  its  consequences,  has  the  burden  of 
proof  to  show,  by  the  outweighing  of  the  testimony, 
that,  notwithstanding  such  negligence,  the  circum- 
stances were  such  that  the  opposing  person,  after  per- 
ceiving his  peril,  could,  by  ordinary  care,  have  avoided 
injuring  him":  Plinkiewisch  v.  Portland  Ry.,  L.  d  P, 
Co.,  58  Or.  503  (115  Pac.  153.) 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  Remanded. 

Mr.  Justice  Bean,  Mr.  Justice  MoNary  and  Mr. 
Justice  Moore  concur.  Mr.  Chief  Justice  McBridb 
not  sitting. 


Argued  April  8,  affirmed  May  19,  1914. 

PACIFIC  BRIDGE  CO.  v.  RIVERSIDE  ROCK  CO. 

(141   Pac.   751.) 

Bailment — Constractlon  of  Contxact — Subject  Matter. 

1.  Under  a  contract  of  lease  of  a  steam  shovel  requiring  the  lessee 
to  return  it  in  good  condition,  ordinary  wear  and  tear  excepted,  the 
lessee  is  not  entitled  to  recover  the  expense  of  repairing  the  machine 
after  an  accident. 

[As  to  liability  of  bailee  for  misuser,  see  note  in  12  Am.  Dec. 
619.] 

Bailment — ^Redelivery   of   Property— Lic[uldated   Damages — ^Liability. 

2.  Where  a  lease  of  a  steam  shovel  provided  for  a  penalty  of  $10 
per  day  for  delay  in  return  of  the  shovel  after  the  expiration  of 
the  contract,  the  lessee  was  not  released  from  liability  for  the  pen- 
alty by  the  fact  that  the  delay  was  rendered  necessary  to  make 
repairs  after  an  accident  to  the  machine  on  the  last  day  of  the  lease. 

From  Multnomah:  Hbney  E.  McGinn,  Judge. 

Department  2.     Statement  by  Mr.  Justice  Eakin. 

This  is  an  action  by  the  Pacific  Bridge  Company,  a 
corporation,  against  the  Riverside  Rock  Company,  a 
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corporation,  and  is  brought  to  recover  $10  a  day  rent 
as  penalty  from  the  defendant  for  delay  of  112  days  in 
returning  to  plaintiff  a  steam  shovel  after  the  term 
for  which  it  was  rented  had  expired.  The  contract 
was  in  writing  in  the  form  of  an  offer  and  acceptance, 
as  follows  : 

**  Portland,  Oregon,  April  28,  1911. 
**Eiverside  Eock  Co.,  *  *  Oity— 

**Dear  Sirs:  Confirming  our  recent  conversation 
npon  the  subject  of  leasing  our  steam  shovel  to  your 
company,  will  state  that  it  is  our  understanding  that 
the  shovel  is  turned  over  to  your  concern  for  a  period 
of  four  (4)  months  under  the  following  conditions: 
1.  That  we  will  receive  two  hundred  and  sixty  dollars 
($260.00)  for  each  month,  commencing  with  the  day 
the  shovel  is  given  steam  pressure  in  your  quarry,  it 
being  understood  that  twenty-six  days  at  ten  (10) 
hours  each  will  constitute  a  month's  work.  If  the 
shovel  is  operated  ndore  than  ten  (10)  hours  per  day, 
or  on  Sundays  or  holidays,  that  we  will  receive  addi- 
tional compensation  at  the  rate  of  one  ($1.00)  dollar 
per  hour  for  each  hour  that  the  shovel  is  employed  in 
excess  of  twenty-six  (26)  days  per  month.  2  (a).  It 
is  understood  that  the  shovel,  as  received  by  your  com- 
pany, is  in  first-class  operating  condition,  fully 
equipped  with  all  necessary  tools  and  appliances  for 
operating  the  same.  That  it  will  be  returned  to  us  in 
the  same  condition,  with  freight  charges  prepaid  at 
the  termination  of  your  lease.  *  *  (b)  It  is  under- 
stood that  ordinary  wear  and  tear  are  excepted,  pro- 
viding J.  W.  Likens  is  engaged  as  engineer,  or  any 
other  engineer  that  meets  our  approval.  3.  That  all 
tools,  rail  sections,  and  other  equipment  shipped  with 
the  shovel  will  be  returned  at  the  same  time  the  shovel 
is  shipped,  or  payment  will  be  made  for  the  same,  it 
being  considered  that  all  the  tools  and  equipment  are 
equivalent  to  newly  purchased  articles  of  the  same 
kind  and  quality.  *  *  5.  If  the  shovel  is  required  by 
your  company  after  the  expiration  of  the  above  leased 
term,  it  will  be  optional  with  us  whether  the  time  is  to 
be  extended.     It  is  understood  that  the  rental  of  ten 
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dollars  ($10.00)  per  day  will  be  paid  to  us  until  a 
shipping  receipt  issued  by  the  0.  W.  E.  &  N.  Co.  cover- 
ing the  shovel  and  car  carrying  parts  belonging  to  the 
shovel  is  delivered  to  us,  provided  there  is  any  delay 
in  sending  the  shovel  to  us  after  the  expiration  of  the 
above  leased  period.  It  will  devolve  upon  you  to 
notify  us  in  writing,  not  less  than  fifteen  (15)  days 
before  the  leased  term  expires  to  open  negotiations 
for  further  rental  of  the  shovel.  *  *  " 

The  acceptance  by  defendant  was  indorsed  on  the 
offer.  At  the  expiration  of  the  term,  namely,  on  the 
26th  day  of  September,  the  rent  at  that  date  being 
paid,  the  shovel  was  injured  by  an  alleged  accident 
and  could  not  be  used  without  repair.  Defendant 
shipped  it  to  a  repair  shop  and  repaired  it  at  a  cost 
of  $2,677.40,  which  it  paid,  and  returned  the  shovel  to 
the  plaintiff  on  January  20,  1912.  Plaintiff  sued  for 
the  rental  of  the  shovel  and  for  $10  a  day  from  Sep- 
tember 26th  to  January  20th. 

Defendant  denied  liability  and  pleaded  the  item  of 
repairs  and  the  cost  thereof  as  a  counterclaim. 

The  above  facts  are  admitted,  and  the  only  question 
is  whether  under  the  contract  plaintiff  is  liable  to  de- 
fendant for  the  amount  of  the  counterclaim  and 
whether  the  contract  to  pay  the  rental  subsequent  to 
the  accident  was  terminated  thereby.  Judgment  was 
rendered  for  the  plaintiff  for  the  full  amount  for  which 
it  sued,  and  defendant's  counterclaim  was  disallowed. 

Affibmed. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Tucker  S  Bowe,  with  an  oral  argument  by 
Mr.  W.  M.  Bowe. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  A.  E.  Clark  and  Mr.  M.  H.  Clark,  with  an  oral 
argument  by  Mr.  A.  E.  Clark. 
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Mr.  Justice  Eakin  delivered  the  opinion  of  the 
court. 

1.  Defendant  contends  that,  when  the  accident  hap- 
pened to  the  shovel  September  26th,  it  was  at  plain- 
tiff's risk,  that  defendant  was  released  thereby  from 
the  contract  to  pay  rental  thereafter,  and  that  plain- 
tiff was  liable  to  reimburse  defendant  for  the  expense 
of  repair,  both  of  which  questions  must  be  controlled 
by  the  construction  of  the  contract.  It  contemplated 
that  defendant  would  keep  the  shovel  in  repair  at  its 
own  expense.  Any  breakdowns  or  other  disabling  of 
the  shovel  was  at  its  risk  and  expense,  both  for  its 
own  use  and  for  its  return  under  the  terms  of  the  con- 
tract. Defendant  seeks  to  have  the  contract  construed 
as  though  the  shovel  had  been  destroyed  without  its 
fault  under  the  rule  adopted  in  many  cases  cited 
where  the  bailed  article  was  lost  in  a  fire  or  by  other 
unavoidable  casualty;  but  we  do  not  consider  that 
question  involved.  The  machine  was  disabled  for  de- 
fendant's use,  but  was  not  destroyed.  If  a  sprocket 
chain,  the  pump  or  engine,  or  other  material  part  had 
broken  without  the  fault  of  the  defendant,  yet  it  was 
at  defendant's  risk. 

2.  After  the  expiration  of  the  lease,  the  $10  a  day 
payable  by  defendant  was  penalty  and  not  payment  for 
use,  and  the  time  awaiting  repairs  did  not  suspend  the 
payment.  But  events  against  which  the  parties  could 
have  provided  in  their  contract  can  never  be  set  up 
as  an  excuse  for  nonperformance  of  the  obligation; 
District  Township  of  Union  v.  Smith,  39  Iowa,  9  (18 
Am.  Rep.  39).  Breakage  or  injury  to  the  machine, 
except  reasonable  wear  and  tear,  was  in  the  contempla- 
tion of  the  parties  when  the  contract  was  made.  The 
measure  for  recovery  of  the  damages  for  breach  of 
contract  includes  all  that  was  in  the  contemplation  of 
the  parties  when  making  the  contract.    That  is  a  rule 
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recognized  by  this  court,  namely,  what  may  reasonably 
be  supposed  to  have  been  within  the  contemplation 
of  the  parties  at  the  time  of  making  the  contract: 
Blag  en  v.  Thompson,  23  Or.  239  (31  Pac.  647, 18  L  R.  A. 
315) ;  Hoskins  v.  Scott,  52  Or.  271  (96  Pac.  1112) ; 
Hockersmith  v.  Hanley,  29  Or.  37  (44  Pac.  497).  This 
was  in  the  contemplation  of  the  parties  when  the  con- 
tract was  made,  as  shown  by  subdivisions  2  and  3  of 
the  offer  above  quoted.  If  the  shovel  had  been  sent 
home  injured  or  out  of  repair,  plaintiff  would  not  have 
been  required  to  receive  it,  or  might  have  received  it 
and  recovery  had  on  the  contract  for  damages  for 
its  defective  condition.  It  was  a  plain  requirement  of 
the  contract  that  the  shovel  should  be  returned  at  the 
expiration  of  the  lease,  and  that  for  delay  defendant 
should  pay  $10  per  day,  and  it  contemplated  that  de- 
fendant should  maintain  its  operating  condition  and 
equipment,  ordinary  wear  and  tear  excepted. 
The  judgment  of  the  lower  court  is  affirmed. 

Apfibmed. 

f 

Mr.  Justice  Bean,  Mb.  Justice  McNary  and  Me. 
Justice  Eamsey  concur.  Mb.  Chief  Justice  McBbidb 
not  sitting. 


Argued  April  16,  reversed  May  19,  1914. 

TONSETH  V.  PORTLAND  BY.,  L.  &  P.  CO.* 

(141  Pac.  868.) 

Negligence — Imputed  Contributory  Negligence — I>riyer  of  Vehicle. 

1.  The  general  rule  is  that  where  the  injured  occupant  of  a  vehicle 
and  the  driver  do  not  occupy  the  position  of  master  and  servant, 
passenger  and  carrier,  or  parent  and  child,  and  the  injured  person  is 

•As  to  imputed  negligence  of  driver  to  passenger,  generally,  see 
note  in  8  L.  B.A.  (N.  S.)  597. 

On  the  question  of  imputed  contributory  negligence,  see  note  in 
35  L.  Ed.  (U.  S.)  734.  Reporter. 
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in  the  exercise  of  due  care,  having  no  reason  to  suspect  carelessness 
or  incompetency  of  the  driver,  and  is  injured  by  the  concurrent  neg- 
ligence of  the  driver  and  some  third  person,  a  recovery  against  the 
third  person  is  not  precluded  by  negligence  of  the  driver. 

•  [As  to  imputed  negligence,  see  note  in  110  Am.  St.  Bep.  278. 
As  to  driver  of  vehicle  and  whether  his  negligence  is  imputable 
to  his  passenger,  see  notes  in  23  Am.  Bep.  4;  54  Am.  B«p.  135; 
67  Am.  Bep.  488.] 

Trial — ^Instructions — ^Applicability  to  Case. 

2.  In  an  action  for  injuries  to  an  occupant  of  a  vehicle,  where 
it  was  not  disputed  in  the  pleadings  or  testimony  that  plaintiff  was 
invited  by  the  owner  and  driver  to  ride  in  the  vehicle,  an  instruction 
that  the  negligence  of  the  driver  cannot  be  imputed  to  the  plaintiff 
unless  he  had  authority  or  control  over  him,  or  was  legally  bound  to 
look  after  his  conduct,  or  had  reason  to  suspect  his  carelessness  or 
skill,  and  if  the  plaintiff  was  there  by  invitation  of  the  driver,  his 
ii^gligence  could  not  be  imputed  to  plaintiff,  but  if  the  relationship 
of  master  or  servant,  employer  or  employee,  or  agency  existed  be- 
tween plaintiff  and  the  driver,  the  plaintiff  could  not  recover,  was 
erroneous  in  submitting  to  the  jury  the  question  of  relationships 
which  was ,  not  involved  in  the  issues. 

Witnesses — ^Impeachment — ^Inconsistent  Statements. 

3.  Under  Section  864,  L.  O.  L.,  providing  that  a  witness  may  be  im- 
peached by  evidence  that  he  has  made  at  other  times  statements 
inconsistent  with  his  testimony,  but  if  the  statements  be  in  writing, 
they  shall  be  shown  to  witness  before  any  question  is  put  to  him 
concerning  them,  it  was  error  to  permit  defendant's  counsel,  in  an 
action  for  personal  injuries,  after  reading  from  a  statement  signed 
by  the  plaintiff,  to  ask  plaintiff  whether  he  had  not  stated  that  the 
accident  was  an  unavoidable  one,  without  first  having  shown  the 
writing  to  plaintiff. 

[As  to  impeaching  witnesses  by  prior  contradictory  statements, 
see  note  in  73  Am.  Dec.  762.] 

Trial — ^Reception    of    Evidence — Written    Statement — Submission    to 
Adverse  Counsel. 

4.  It  is  error  to  admit  in  evidence  a  writing,  signed  by  plaintiff, 
offered  by  defendant,  by  which  it  was  sought  to  impeach  plaintiff's 
testimony,  without  permitting  plaintiff's  counsel  to  inspect  it  to 
enable  him  to  frame  objections  thereto. 

From  Multnomah:  George  N.  Davis,  Judge. 

Department  1.    Statement  by  Mr.  Justice  Moore. 

This  is  an  action  by  Cornelius  Tonseth  against  the 
Portland  Ry.,  L.  &  P.  Co.,  a  corporation,  to  recover 
damages  for  a  personal  injury.  The  facts  are  that 
on  October  22,  1912,  the  plaintiff  was  standing  at  a 
crossing  on  the  north  side  of  East  Belmont  Street  in 
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Portland,  Oregon,  expecting  to  enter  one  of  the  de- 
fendant's cars,  which  was  then  approaching  on  that 
street  from  the  east  on  the  north  line  of  rails.  While 
thus  waiting  an  acquaintance,  who  owned  and  was  then 
operating  a  private  automobile,  came  from  the  east 
on  the  south  side  of  the  street,  and,  seeing  the  plain- 
tiff, invited  him  to  ride.  Accepting  the  invitation,  he 
voluntarily  entered  the  vehicle,  and  thereby  became 
a  gratuitous  passenger  as  the  guest  of  the  driver.  In 
the  meantime  the  car  referred  to  passed  them,  but, 
halting  farther  west  for  passengers,  it  was  passed  by 
the  automobile,  which  then  was  gradually  turned  to 
the  north,  so  as  to  take  the  right  side  of  the  street,  as 
required  by  law.  Before  this  line  could  be  reached, 
however,  another  of  defendant's  cars,  coming  from 
the  west  on  the  south  side  of  the  street,  collided  with 
the  automobile,  breaking  the  plaintiff's  collar-bone, 
fracturing  one  of  his  ribs,  and  otherwise  injuring  him. 
The  negligence  alleged  in  the  complaint  as  a  basis  of 
recovery  is  in  effect  that  the  defendant,  in  operating 
the  car  going  east  ran  it  at  a  high  and  dangerous 
speed  exceeding  the  rate  limited  by  ordinance  of  that 
city,  and  that  in  consequence  of  such  carelessness  the 
plaintiff  was  injured  in  the  manner  stated. 

The  answer  denied  the  material  averments  of  the 
complaint,  and  for  a  separate  defense  alleged  that  the 
accident  was  due  to  the  negligent  manner  in  which 
the  owner  of  the  automobile  drove  his  vehicle,  and  also 
to  the  contributory  negligence  of  the  plaintiff  in  that 
immediately  prior  to  the  accident  he  was  in  a  position 
to  have  warned  the  driver  of  the  automobile  of  the 
impending  danger  and  thus  have  avoided  the  injury, 
but  that  he  failed  to  do  so. 

The  reply  put  in  issue  the  allegations  of  new  matter 
in  the  answer,  whereupon  the  cause  was  tried,  result- 
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ing  in  a  judgment  for  the  defendant,  and  the  plaintiff 
appeals.  Rbvebsbd. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Schmitt  £  Schmitt,  with  an  oral  argument  by 
Mr.  Lewis  E.  Schmitt. 

For  respondent  there  was  a  brief  over  the  names  of 
Messrs.  Griffith,  Leiter  <&  Allen  and  Mr.  T.  8.  Robin- 
son, with  an  oral  argument  by  Mr.  Rufus  A.  Leiter. 

Mb.  Justice  Moobe  delivered  the  opinion  of  the 
court. 

1,  2.  The  court,  referring  to  the  accident  in  a  part 
of  its  charge,  said  to  the  jury : 

'*If  the  injury  to  the  plaintiff  was  caused  by  the 
negligence  of  the  defendant's  servants,  without  neg- 
ligence on  the  part  of  the  plaintiff  or  the  driver  of 
the  automobile,  your  verdict  should  be  for  the  plain- 
tiff;  but  if  such  injury  was  caused  by  the  concurrent 
negligence  of  both  the  plaintiff  and  defendant,  the 
plaintiff  would  be  guilty  of  contributory  negligence, 
and  your  verdict  should  be  for  the  defendant,  as 
the  law  in  such  case  does  not  balance  the  degree  of 
negligence  or  responsibility  attributable  to  each  party. 
Further,  if  such  injury  was  caused  altogether  by  the 
negligence  or  recklessness  of  the  driver  of  the  auto- 
mobile, and  without  negligence  on  the  part  of  the  de- 
fendant or  its  servants,  your  verdict  should  be  for 
the  defendant.  If,  however,  the  injury  was  due  to 
the  concurrent  negligence  of  the  defendant's  servants 
and  the  driver  of  the  automobile,  then  the  question 
arises.  How  far  can  the  negligence  of  the  automobile 
driver  be  imputed  to  the  plaintiff  t  The  negligence  of 
the  driver  cannot  be  imputed  to  the  plaintiff  unless 
he  had  authority  or  control  over  him,  or  unless  he  was 
legally  bound  to  look  after  his  conduct,  or  unless  he 
had  reason  to  suspect  his  carelessness  or  skill.  If  the 
plaintiff  was  there  by  the  invitation  of  the  driver  of 
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the  automobile,  so  that  the  driver  was  in  no  manner 
his  servant,  agent,  or  employee,  then  his  negligence 
could  not  be  imputed  to  the  plaintiff.  In  other  words, 
if  the  plaintiif  had  control  of  this  driver,  his  negli- 
gence, that  is,  the  driver's  negligence,  would  be  the 
negligence  of  the  plaintiff,  and  the  plaintiff  would 
not  be  entitled  to  recover.  If  the  plaintiff  was  under 
a  legal  duty  to  look  after  the  conduct  of  the  driver, 
but  he  failed  to  do  so,  then  he  cannot  recover.  If  the 
plaintiff  had  a  reason  to  suspect  the  driver's  care  or 
skill,  he  cannot  recover,  or  if  the  relationship  of  master 
and  servant,  employer  or  employee,  or  agency  existed 
between  the  plaintiff  and  the  driver,  then  the  plaintiff 
would  not  be  entitled  to  recover." 

An  exception  having  been  taken  to  this  part  of  the 
charge,  it  is  contended  by  plaintiff's  counsel  that  an 
error  was  thereby  committed.  It  is  argued  that  since 
no  issue  was  made  by  the  pleadings  nor  testimony 
offered  tending  to  show  that  the  plaintiff  had  any  con- 
trol over  the  driver  of  the  automobile,  or  that  there 
existed  between  them  the  relation  of  master  and  ser- 
vant, employer  and  employee,  principal  and  agent, 
or  that  Tonseth  was  under  any  legal  duty  to  look  after 
the  conduct  of  the  driver,  the  reference  to  such  relation 
and  duty  in  the  part  of  the  charge  complained  of  was 
without  the  issues  and  prejudicial. 

In  Shultz  V.  Old  Colony  Street  Ry.  Co,,  193  Mass. 
309,  315  (79  N.  E.  873,  874,  118  Am.  St.  Rep.  502,  9 
Ann.  Cas.  402,  8  L.  R.  A.  (N.  S.)  597,  604),  which  is 
a  well-considered  case  and  fully  annotated,  it  was 
ruled  that  the  negligence  of  the  driver  of  a  vehicle 
was  not  to  be  imputed  to  a  guest  riding  with  him 
gratuitously,  and  personally  in  the  exercise  of  all  the 
care  which  ordinary  caution  required,  so  as  to  preclude 
the  guest  from  recovering  from  a  third  person  for 
personal  injuries  proximately  resulting  from  the  neg- 
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ligence  of  the  latter.    In  deciding  that  case  Mr.  Jus- 
tice RuGG,  speaking  for  the  court,  says: 

'*With  some  modifications  in  its  application  to  par- 
ticular cases,  the  general  rule  is  that,  where  the  in- 
jured person  and  the  driver  do  not  occupy  the  position 
of  master  and  servant,  passenger  and  carrier,  parent 
and  child,  and  where  the  plaintiff  is  himself  in  the  ex- 
ercise of  due  care,  having  no  reason  to  suspect  care- 
lessness or  incompetency  on  the  part  of  the  driver, 
and  is  injured  by  the  concurrent  negligence  of  the 
driver  of  the  vehicle  and  some  third  person,  the  guest 
is  not  precluded  from  recovery  against  the  third  per- 
son by  reason  of  the  negligence  of  the  driver.'* 

That  part  of  the  charge  complained  of  was  evidently 
based  upon  the  language  last  quoted,  which  clearly 
announces  the  rule  of  law  generally  applicable  to  cases 
of  this  class.  An  examination  of  the  last  clause  of 
that  part  of  the  charge  so  challenged  will  show  that 
the  fictitious  relation  adverted  to  seems  to  have  been 
submitted  to  the  jury  as  a  question  of  fact  for  their 
determination.  In  a  preceding  clause,  however,  it  is 
said: 

*  *  If  plaintiff  was  there  by  the  invitation  of  the  driver 
of  the  automobile,  so  that  the  driver  was  in  no  manner 
his  servant,  agent  or  employee,  then  his  negligence 
could  not  be  imputed  to  the  plaintiff.'' 

From  this  excerpt  it  might  at  first  appear  that  the 
question  of  relationship  was  thus  made  to  depend  upon 
a  consideration  of  the  inquiry  as  to  whether  or  not 
the  jury  should  find  that  the  plaintiff  was  riding  in 
the  automobile  by  the  driver's  invitation.  There  was 
no  dispute  as  to  the  driver's  invitation,  and,  this  being 
so,  the  instruction  as  to  the  relationship  which  might 
possibly  have  existed  between  the  plaintiff  and  the 
driver  of  the  automobile  was  the  statement  of  an  ab- 
stract proposition  of  law,  and  misleading,  since  it  sub- 
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mitted  to  the  jury  a  question  that  was  not  involved: 
Pearson  v.  Dryden,  28  Or.  350  (43  Pac.  166),  and  notes 
of  preceding  cases  on  this  subject;  Dooley  v.  Barik  of 
Baker  City,  29  Or.  277  (45  Pac.  780) ;  Emison  v.  Owy- 
hee Ditch  Co.,  37  Or.  577  (62  Pac.  13);  Hughes  v. 
McCuUough,  39  Or.  372  (65  Pac.  85) ;  Carson  v.  Lauer, 
40  Or.  269  (65  Pac.  1060) ;  First  National  Bank  v.  Mc- 
Donald, 42  Or.  257  (70  Pac.  901) ;  Geldard  v.  Marshall, 
47  Or.  271  (83  Pac.  867,  84  Pac.  803).  In  State  v. 
Weaver,  35  Or.  415  (58  Pac.  109),  it  was  held  that  an 
instruction  outside  the  issues  was  prejudicial  when 
the  facts  assumed  were  adverse  to  the  party  complain- 
ing thereof.  In  the  case  at  bar  the  facts  implied  in 
the  hypothetical  question  stated  by  the  court  as  to  the 
relationship  of  the  plaintiff  and  the  driver  of  the  auto- 
mobile were  adverse  to  Tonseth,  and  an  error  was  com- 
mitted in  giving  that  part  of  the  charge  so  objected  to. 
The  instruction  on  this  branch  of  the  case  should  have 
been  limited  to  a  consideration  of  the  questions  as  to 
whether  the  plaintiff  at  the  tiine  he  was  hurt  was  in 
the  exercise  of  due  care,  and  whether  he  had  any  rea- 
son to  suspect  carelessness  or  incompetency  on  the  part 
of  the  driver. 

3,  4.  In  view  of  the  conclusion  thus  reached  it  is 
important  to  consider  another  question.  Two  days 
after  the  accident  the  plaintiff  subscribed  his  name  to 
a  writing  prepared  by  an  agent  of  the  defendant,  pur- 
porting to  detail  the  manner  and  extent  of  tlie  injury 
suffered,  and  stating  in  effect  that  the  plaintiff  was 
riding  at  full  speed  in  an  automobile  which  skidded  on 
the  slippery  street  toward  the  car  with  which  it  col- 
lided ;  that  the  car  was  then  apparently  moving  at  its 
usual  and  full  speed;  that  the  accident  was  unavoid- 
able, and  he  did  not  see  that  either  party  was  to  blame 
therefor.  The  defendant's  counsel,  having  in  his  hand 
this  memorandum,  from  which  he  apparently  read 
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when  cross-examining  the  plaintiff,  inquired,  for  the 
purpose  of  impeaching  him,  *  *  Isn  't  it  a  fact,  Mr.  Ton- 
seth,  that  you  have  stated  that  this  accident  was  an 
unavoidable  one!'*  An  objection  to  this  question  was 
interposed  on  the  ground,  inter  alia,  that  it  was  in- 
competent, irrelevant  and  immaterial  and  was  based 
upon  a  statement  which  had  not  been  offered  in  evi- 
dence, and  which  plaintiff's  counsel  had  not  been  per- 
mitted to  see.  The  objection  having  been  overruled 
and  an  exception  allowed,  the  witness  replied,  **I  ad- 
mit I  made  that  statement/*  Further  in  the  cross- 
examination  the  defendant's  counsel  offered  in  evi- 
dence the  writing  referred  to.  An  objection  thereto 
was  made  by  plaintiff's  counsel,  who  said  in  part: 

*'I  do  not  believe  that  they  can  have  that  admitted 
and  read  to  the  jury,  without  identifying  it,  except  as 
to  signature  before  it  can  be  read  to  the  jury,  which 
will  have  to  be  more  thoroughly  identified  and  proven." 

The  objection  was  overruled,  an  exception  allowed, 
and  the  writing  was  received  in  evidence.  It  is  con- 
tended that  an  error  was  thereby  committed. 

A  text-writer  commenting  upon  such  method  of  im- 
peaching a  witness,  says : 

**But  it  is  not  required  that  the  whole  paper  should 
be  shown  to  the  witness.  Two  or  three  lines  onlv  of  a 
letter  may  be  exhibited  to  him,  and  he  may  be  asked 
whether  he  wrote  the  part  exhibited.  If  he  denies 
or  does  not  admit  that  he  wrote  the  part,  he  cannot 
be  examined  as  to  the  contents  of  such  letter,  *  *  nor 
is  the  opposite  counsel  entitled,  in  that  case  to  look 
at  the  paper":  Greenl.  Ev.  (16  ed.),  §  463. 

Our  statute,  however,  prescribing  a  different  rule, 
reads : 

*'A  witness  may  also  be  impeached  by  evidence  that 
he  has  made,  at  other  times,  statements  inconsistent 
with  his  present  testimony;  but  before  this  can  be 
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done,  the  statements  must  be  related  to  him,  with  the 
circumstances  of  times,  places,  and  persons  present; 
and  he  shall  be  asked  whether  he  has  made  such  state- 
ments, and,  if  so,  allowed  to  explain  them.  If  the 
statements  be  in  writing,  they  shall  be  shown  to  the 
witness  before  any  question  is  put  to  him  concerning 
them":  Section  864,  L.  0.  L. 

It  will  be  observed  from  the  declaration  made  to  the 
court  by  plaintiff's  counsel,  which  statement  is  not 
denied,  that  the  only  part  of  the  writing  which  Ton- 
seth was  permitted  to  examine  was  his  signature.  In- 
stead of  permitting  plaintiff 's  counsel  first  to  examine 
the  memorandum,  so  as  to  enable  him  properly  to 
frame  objections  thereto,  if  he  had  so  desired,* and 
then  exhibiting  the  entire  writing  to  the  witness,  so 
as  to  permit  the  latter  to  explain  the  circumstances 
under  which  it  was  made,  he  was  interrogated  with 
respect  to  a  declaration  concerning  the  inevitableness 
of  the  accident.  If  in  an  attempt  to  impeach  a  witness 
under  the  rule  prescribed  by  our  statute  he  admits 
he  made  the  statement  imputed  to  him,  he  must,  if  he 
then  seeks  to  vary,  qualify  or  contradict  it,  be  allowed 
inmaediately  to  explain  the  declaration,  otherwise  the 
jury  may  obtain  a  false  impression  respecting  the  ex- 
pression used.  The  first  impression  made  upon  the 
minds  of  persons  called  to  try  a  question  of  fact,  when 
attention  is  particularly  attracted  to  an  involved  in- 
quiry, is  generally  enduring,  and  before  their  opinions 
are  even  tentatively  formed  they  ought  to  be  permitted 
to  hear  all  the  facts  relating  to  the  preliminary  matter 
in  order  that  their  conclusion  may.  be  based  upon  a 
full  explanation  of  the  circumstances  under  which  the 
declaration  against  interest  was  made  by  a  witness 
whose  present  testimony  is  undertaken  to  be  im- 
peached. The  immediate  explanation  by  a  witness  of 
contradictory  statements  attributed  to  him  precludes 
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a  subsequent  opportunity  more  carefully  to  consider 
diflferent  interpretations  which  he  might  later  wish  to 
place  upon  the  language  admitted  to  be  employed,  and 
also  tends  to  prevent  the  assignment  of  variant  motives 
that  prompted  the  expression  acknowledged,  or  the  use 
of  forcible  means  that  induced  them. 

An  examination  of  the  transcript  of  the  testimony 
shows  that  the  plaintiff  was  not  permitted  to  explain 
the  written  statements  to  which  he  had  subscribed  his 
name  until  his  cross-examination  had  been  concluded. 
In  refusing  to  allow  the  plaintiff  to  examine  the  writ- 
ing before  he  was  interrogated  respecting  it,  and  in 
failing  to  permit  his  counsel  to  inspect  the  memoran- 
dum before  it  was  received  in  evidence,  errors  were 
committed:  State  v.  Steeves,  29  Or.  85  (43  Pac.  947) ; 
State  V.  Crockett,  39  Or.  76  (65  Pac.  447) ;  State  v. 
Goodager,  56  Or.  198  (106  Pac.  638,  108  Pac.  185). 

For  the  reasons  here  given,  the  judgment  is  reversed 
and  a  new  trial  ordered.  Eevbbsed. 

Mr.  Chief  Justice  McBride,  Mb.  Justice  Bubnett 
and  Mb.  Justice  Ba;^sey  concur. 


Ar^u/d  April  3,  reversed  May  19,  1914. 

LINTNER  V.  WILES.* 

(141   Pac.   871.) 

Master  and  Servant — ^Injnries  to  TUrd  PersonB — Acts  of  Independent 
Contractor. 

1.  A  contractor  is  not  liable  for  injuries  resulting  from  negli- 
gence  of  an  independent  subcontractor  in  leaving  dynamite  caps  used 
in  the  work  in  a  place  where  they  were  found  by  the  infant  plaintiff 
and  exploded  by  nim. 

[As  to  privity  necessary  to  sustain  a  recovery  for  negligence, 
see  notes  in  42  Am.  Rep.  315;  100  Am.  St.  Rep.  192,] 


•For  the  general  rule  as  to  absence  of  liability  of  employer  for 
torts  of  independent  contractor,  see  note  in  65  I».  R.  A.  620. 

Reporter. 
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Appeal  and  Brror — ^Prejudice  from  Error — PresomptioiL 

2.  Where  error  affirmatively  appears,  it  will  be  presumed  that 
prejudice  resulted,  unless  the  contrary  is  manifest  from  an  inspection 
of  the  record. 

Witnesses  —  £zamin&tl(Hi  —  Bef reshing    Memory  —  Admissibility    of 
Writing. 

3.  Under  Section  859,  L.  O.  L.,  providing  that  a  witness  may  re- 
fresh his  memory  by  anything  written  by  himself  or  under  his  direc- 
tion when  the  fact  occurred,  or  immediately  thereafter,  or  when  the 
fact  was  fresh  in  his  memory,  a  memorandum  made  by  a  physician,  a 
partner  of  witness,  not  under  the  direction  of  witness,  and  where 
witness  had  no  recollection  of  the  incident  noted,  was  not  admissible 
in  evidence. 

[As  to  when  witness  may  refer  to  memoranda  to  refresh  mem- 
ory, see  note  in  98  Am.  Dec.  619.] 

ETldence-— Presumptions — "Inference^'  Based  on  Inference. 

4.  Under  Section  794,  L.  O.  L.,  defining  an  "inference"  as  a 
deduction  which  the  reason  of  the  jury  makes  from  the  facts  proved, 
and  Section  796,  providing  that  an  inference  must  be  founded  on  a 
fact  legally  proved,  testimony  that  it  was  the  custom  to  break  hard 
rocks  with  powder  rather  than  with  a  sledge,  on  which  it  was  sought 
to  base  an  inference  that  it  was  essential  to  use  blasting  powder, 
and  on  that  deduction  another  inference  that  dynamite  caps  and 
fuses  by  which  plaintiff  was  injured  were  stored  in  the  place  they 
were  found  by  defendant's  servants,  was  inadmissible. 

From  Multnomah:  Henby  E.  McGinn,  Judge. 

Department  1.    Statement  by  Mb.  Justice  Moobb. 

This  is  an  action  by  Paul  Lintner,  a  minor,  by 
G.  V.  Lintner,  his  father  and  guardian,  ad  litem, 
against  Elwood  Wiles  to  recover  damages  for  a  per- 
sonal injury,  alleged  to  have  been  caused  by  the  de- 
fendant's negligence  in  leaving  in  an  open  space  near 
a  public  street  detonating  caps,  whereby  the  plaintiff, 
who  at  the  time  of  the  injury  was  nine  years  old,  find- 
ing the  cartridges,  lost  his  right  eye  in  exploding  one 
of  them.  From  a  judgment  in  plaintiff's  favor  for 
$5,000  the  defendant  appeals.  Eeversed,  and  new 
trial  granted.  Reversed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Lawrence  A.  McNary,  Mr.  R.  A.  Imlay  and  Messrs. 
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Fulton  &  Bowerman,  with  an  oral  argument  by  Mr, 
McNary. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Corliss  S  Skulason,  with  an  oral  argument  by 
Mr.  Guy  C.  H.  Corliss. 

Mr.  Justice  Moore  delivered  the  opinion  of  the  court. 

It  appears  from  a  transcript  of  the  testimony,  which 
is  attached  to  the  bill  of  exceptions,  that  pursuant  to 
the  terms  of  a  contract  with  the  proprietors  of  an 
addition  to  the  City  of  Portland,  known  as  Beaumont, 
the  defendant  caused  to  be  removed  from  the  tract 
all  the  stumps  and  also  graded,  paved  and  otherwise 
improved  the  streets  laid  out  on  the  premises.  The 
stumps  were  extracted  by  blasting  powder,  to  explode 
which  sticks  of  dynamite  were  used.  A  detonating 
cap,  consisting  of  a  small  copper  cartridge  partially 
filled  with  fulminate  and  having  inserted  in  the  open 
end  a  piece  of  fuse,  would  be  imbedded  in  the  end  of  a 
stick  of  dynamite,  and  such  stick  thrust  into  the  blast- 
ing powder  placed  beneath  the  stump.  By  applying 
a  lighted  match  to  the  outer  end  of  the  fuse  the  burning 
powder  in  the  igniting  tube  coming  in  contact  with 
the  contents  of  the  caps  caused  it  forcibly  to  burst, 
thereby  discharging  the  dynamite,  which  in  turn  ex- 
ploded the  powder,  blowing  out  the  stump.  In  prepar- 
ing the  streets  for  grading  it  was  also  necessary  in 
places  to  use  blasting  material  in  the  manner  indicated 
in  order  to  remove  rock.  All  the  stumps  were  taken 
out  in  May,  1911,  the  foundation  for  the  streets  and 
the  grading  thereof  were  finished  in  the  following  Sep- 
tember, and  the  paving  and  all  the  other  work  under 
the  contract  fully  completed  October  12th  of  that  year. 
Parts  of  the  clearing  and  grading  were  sublet  by  the 
defendant  to  two  independent  contractors,  who  em- 
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ployed  the  same  means  to  blow  out  stumps  and  to  re- 
move rocks  from  parts  of  the  streets.  A  rock-crusher, 
used  by  the  defendant  in  preparing  basaltic  rock  with 
which  to  pave  the  streets,  was  installed  by  him  in  a 
path  about  60  feet  from  a  street  from  which  a  private 
way  extended  to  a  camp  maintained  by  him  for  his  em- 
ployees when  the  work  was  in  progress.  The  testimony 
of  the  defendant's  witnesses,  though  disputed,  also 
tended  to  show  that  at  the  same  time  other  persons  were 
clearing  land  in  the  immediate  vicinity  by  the  use  of 
blasting  powder.  The  plaintiff  on  October  29,  1912,  1 
year  and  17  days  after  the  work  was  fully  completed, 
found  in  a  small  cavity  in  the  earth  beneath  or  very 
near  the  rock-crusher  a  wooden  box,  having  sawdust 
therein,  in  which  were  stored  a  coil  of  fuse  and  a  small 
tin  box  containing  about  25  dynamite  caps.  Believing 
that  these  copper  shells  were  loaded  for  the  purpose 
of  killing  gophers  he  placed  one  of  the  caps  on  a  rock 
and  hurled  a  stone  at  the  cartridge,  exploding  it  and 
causing  the  injury  set  forth  in  the  complaint. 

It  appears  from  the  evidence  that  the  wooden  box 
containing  the  dynamite  caps  and  the  fuse  had  written 
thereon  the  defendant's  name.  Not  much  importance, 
however,  can  be  attached  to  this  circumstance,  for  John 
Hartong,  the  superintendent  in  charge  of  the  work, 
testified  that  several  hundred  similar  empty  boxes 
might  have  been  found  scattered  over  the  ground  where 
the  work  had  been  performed. 

1.  Referring  to  the  testimony  hereinbefore  adverted 
to,  the  jury  were  instructed  as  follows : 

^^So,  then,  if  you  should  determine  these  explosives 

were  put  there  by  a  subcontractor,  by  one  who  would 

ordinarily   be   a   subcontractor,   ask   yourselves   this 

question:  Was  that  work  which  was  intrusted  to  him, 

of  the  custody  of  these  dynamite  caps,  such  work  as 

if  done  by  that  subcontractor  with  care,  the  care  of 
70  oj.— as 
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the  ordinarily  prudent  man,  would  not  probably  have 
been  dangerous  to  the  property  or  person  of  another? 
If  you  find  that  this  work  could  have  been  done  by 
the  subcontractor,  who  had  all  the  other  prerequisites 
I  have  mentioned  to  you  in  defining  what  a  subcon- 
tractor was,  if  you  find  that  by  the  exercise  of  reason- 
able care  upon  the  part  of  the  subcontractor,  he  could 
have  kept  those  dynamite  caps  so  they  would  not  have 
been  dangerous  and  the  work  which  he  was  doing  there 
was  not  unreasonably  or  inherently  dangerous,  then 
in  that  event  Mr.  Wiles  would  not  be  responsible. 
But,  if  you  should  find  that,  no  matter  how  much  care 
was  taken  by  the  independent,  or  the  subcontractor — 
no  matter  how  much  care  was  taken  in  the  prosecution 
of  the  work — it  was  inherently  dangerous,  and  could 
not  have  been  done  without  injury  to  person  or  prop- 
erty of  another,  in  that  case  Mr.  Wiles  could  not  shift 
the  responsibility  from  himself  to  his  independent  or 
subcontractor,  but  he  must  answer  for  the  act  of  the 
subcontractor  or  independent  contractor  the  same  as 
though  he  were  his  own  agent  or  employee. '* 

An  exception  having  been  taken  to  this  part  of  the 
charge,  it  is  contended  by  defendant's  counsel  that 
an  error  was  committed  in  giving  it.  The  rule  is  quite 
general  that  one  person  is  not  ordinarily  liable  for  an 
injury  caused  by  the  negligence  of  another  unless 
the  relation  of  master  and  servant  exists  between 
them:  16  Am.  &  Eng.  Ency.  of  Law  (2  ed.),  192;  City 
of  Logansport  v.  Dick,  70  Ind.  65  (36  Am.  Rep.  166, 
174).  From  this  legal  principle  it  follows  that  where 
an  injury  results  from  the  carelessness  of  a  competent 
independent  contractor,  the  person  subletting  the  work 
is  not  ordinarily  liable  for  the  consequences  of  the 
wrong  inflicted.  To  this  rule  there  are  two  well- 
recognized  exceptions:  (1)  Where  the  work  engaged 
to  be  done  will,  however  skillfully  performed,  be  neces- 
sarily dangerous;  and  (2)  where  the  law  imposes  upon 
the  employer  the  duty  to  keep  the  works  in  a  safe 
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condition:  McAllister  v.  City  of  Albany,  18  Or.  426 
(23  Pac.  845) ;  Mayor  etc.  v.  McCary,  84  Ala.  469  (4 
South.  630).  Thus  if  in  the  execution  of  the  terms 
of  the  agreement  by  either  of  the  subcontractors  herein 
a  missile  hurled  by  a  blast  had  hit  and  hurt  a  person, 
or  had  struck  and  injured  property,  the  defendant 
would  probably  have  been  liable  for  the  resulting  dam- 
ages, because  the  work  when  performed  in  the  manner 
contemplated  was  inherently  dangerous,  and  hence  he 
could  not  escape  responsibility,  by  subletting  the  work 
or  any  part  of  it  requiring  blasting  to  another :  Joliet  v. 
Harwood,  86  111.  110  (29  Am.  Rep.  17) ;  Logansport  v. 
Dick,  70  Ind.  65  (36  Am,  Eep.  166) ;  McNamee  v.  Hunt, 
87  Fed.  300  (30  C.  C.  A.  653).  So,  too,  as  the  law 
imposes  the  duty  on  a  municipal  corporation  to  main- 
tain in  safe  condition  a  street,  and  obstruction  of 
which  constitutes  a  nuisance,  an  injury  resulting  from 
a  failure  to  guard  or  to  maintain  a  light  at  the  inter- 
ruption of  the  highway  will  render  the  corporation 
liable  though  the  work  was  done  by  an  independent 
contractor:  McAllister  v.  City  of  Albany,  18  Or.  426 
(33  Pac.  845) ;  Ackles  v.  Pacific  Bridge  Co.,  66  Or.  110 
(133  Pac.  781) ;  Bobbins  v.  Chicago  City,  4  Wall.  657 
(18  L.  Ed.  427) ;  Storrs  v.  City  of  Utica,  17  N.  Y.  104 
(72  Am.  Dec.  437). 

The  first  exception  is  not  recognized,  however,  in 
some  of  the  states  of  the  Union :  12  Am.  &  Eng.  Ency. 
of  Law  (2  ed.),  512.  Thus  in  McCafferty  v.  Spuyten 
Duyvil  etc,  B.  B,  Co.,  61  N.  Y.  178  (19  Am.  Rep.  267), 
a  railroad  company  let  by  contract  the  work  of  con- 
structing its  entire  road.  The  contractor  sublet  a  part 
of  the  work  to  a  subcontractor,  through  the  negligence 
of  whose  servants  in  performing  the  terms  of  the 
agreement  rocks  were  thrown  by  a  blast  upon  plain- 
tiff's property,  injuring  it,  and  it  was  held  that  the 
railroad  company  was  not  liable  therefor.    To  the 
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same  effect,  see,  also,  Tibbetts  v.  Knox  <&  L.  R.  Co.,  62 
Me.  437 ;  Edmundson  v.  Pittsburg,  McK.  &  Y.  Co.,  Ill 
Pa.  316  (2  Atl.  404). 

In  Hole  V.  Sittingbourne  etc.  R.  Co.,  6  Hurl.  &  N. 
488,  the  defendant,  having  been  authorized  to  con- 
struct a  bridge  across  a  navigable  river  by  an  act  of 
parliament  which  provided  that  it  should  not  be  law- 
ful to  detain  any  vessel  navigating  the  stream  for  a 
longer  time  than  sufficient  to  enable  carriages,  animals 
and  passengers  ready  to  traverse,  to  cross  the  bridge 
and  for  opening  it  to  admit  such  vessels,  sublet  the 
contract  to  complete  the  work.  The  plaintiff,  having 
two  vessels  loaded  with  goods  and  merchandise,  under- 
took to  ascend  the  river,  but,  being  prevented  from 
doing  so  by  reason  of  the  bridge  obstructing  a  pas- 
sage, brought  an  action  for  the  damages  sustained, 
and  it  was  held  that  the  railway  company  was  liable 
therefor.    In  deciding  that  case.  Pollock,  C.  B.,  said : 

'*  Where  the  act  complained  of  is  purely  collateral, 
and  arises  incidentally  in  the  course  of  the  performance 
of  the  work,  the  employer  is  not  liable,  because  he 
never  authorized  that  act.  *  *  But  when  the  con- 
tractor is  employed  to  do  a  particular  act,  the  doing 
of  which  produces  mischief,  another  doctrine  applies.'' 

In  that  case  the  act  complained  of  was  not  collateral, 
but  direct,  consisting  of  an  obstruction  of  a  navigable 
river  by  the  construction  of  a  bridge,  which  amounted 
to  a  nuisance.  What  was  there  said  respecting  a  col- 
lateral act  was  not  involved.  The  dictum  thus  pro- 
mulgated, respecting  the  performance  by  an  inde- 
pendent contractor  of  an  act  purely  collateral,  and 
arising  incidentally  in  the  course  of  the  execution  of 
the  work,  has  frequently  been  reasserted  by  the  courts 
of  this  country:  Robbins  v.  City  of  Chicago,  4  Wall. 
657  (18  L.  Ed.  427) ;  Water  Co.  v.  Ware,  16  Wall.  567 
(21  L.  Ed.  485).     In  these  cases  the  injurious  acts 
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oomplained  of  were  direct,  so  that  the  references  to 
the  principle  adverted  to  by  the  Chief  Babon  were 
extrajudicial.  The  question  involved  in  these  cases 
was  injury  resulting  from  obstruction  of  highways. 
An  examination  of  many  of  the  decisions  collated  in 
Eose's  Notes  of  the  United  States  Reports  as  citations 
of  the  cases  last  noted  with  respect  to  the  doctrine 
referred  to  also  shows  that  no  collateral  act  was  in- 
volved. 

Upon  principle,  however,  it  must  necessarily  be  true 
in  the  performance  by  an  independent  contractor  of 
a  purely  collateral  act  in  a  negligent  manner,  whereby 
a  person  sustains  injury  which  could  not  reasonably 
have  been  anticipated  as  a  direct  and  probable  con- 
sequence of  an  execution  of  the  work  contracted  for, 
neither  the  person  subletting  the  contract  nor  the  party 
for  whose  benefit  the  work  was  done  is  liable  for  tho 
resulting  damages.  Assuming  that  the  dynamite  caps 
were  carelessly  placed  in  a  cavity  of  the  earth  beneath 
the  rock-crusher  by  a  servant  of  one  of  the  independent 
contractors,  the  defendant  in  subletting  the  contract 
to  him  could  not  reasonably  have  foreseen  that,  in 
the  performance  of  the  w.ork  of  removing  the  stumps 
or  of  grading  streets  by  blasting,  dangerous  fulminat- 
ing cartridges  would  have  been  left  where  inquisitive 
children  could  have  found  them.  If  the  dynamite  caps 
were  put  by  a  servant  of  an  independent  contractor 
in  the  place  where  they  were  found,  such  negligent 
deposit  of  them,  though  a  collateral  act,  did  not  evi- 
dently arise  even  incidentally  in  the  course  of  a  per- 
formance of  the  work  which  was  so  sublet,  for  the 
stumps  thus  required  to  be  extracted  and  the  streets 
to  be  graded  were  not  situate  near  the  rock-crusher. 

2.  It  is  believed  that  the  part  of  the  charge  under 
consideration  in  respect  to  the  deposit  of  the  dynamite 
caps  by  an  employee  of  an  independent  contractor 


358    '  LiNTNER  V.  Wiles.  [70  Or. 


under  or  near  the  rock-crusher,  if  the  jury  should  so 
determine,  was  erroneous.  Where  error  affirmatively 
appears,  it  will  be  presumed  that  prejudice  resulted 
unless  the  contrary  is  manifest  from  an  inspection  of 
the  record  of  the  cause  which  is  not  apparent  herein : 
Du  Bois  V.  Perkins,  21  Or.  189  (27  Pac.  1044) ;  Nickum 
V.  Gaston,  24  Or.  380  (33  Pac.  671,  35  Pac.  31) ;  Carney 
V.  Duniway,  35  Or.  131  (57  Pac.  192,  58  Pac.  105) ; 
Durkee  v.  Carr,  38  Or.  189  (63  Pac.  117) ;  Carter  v. 
Wakeman,  45  Or.  427  (78  Pac.  1) ;  State  v.  Goodager, 
56  Or.  198  (106  Pac.  638,  108  Pac.  185). 

In  view  of  the  conclusion  thus  reached  it  is  believed 
essential  to  consider  other  alleged  errors  that  have 
been  assigned. 

3.  At  the  trial  Dr.  G.  H.  Ostrander,  a  specialist,  as 
plaintiff's  witness,  testified  that  he  was  a  partner  of 
Dr.  Wood,  who  then  was  absent  from  the  state ;  that 
it  was  the  custom  of  the  witness  to  assist  his  associate 
in  the  practice  of  surgery,  and  that  he  probably  aided 
in  the  removal  of  plaintiff's  eye,  but  he  did  not  re- 
member of  having  done  so,  nor  did  he  know  that  his 
partner  had  performed  the  operation.  Producing  a 
book.  Dr.  Ostrander  stated  upon  oath  that  a  part  of 
the  entry  therein  was  in  the  handwriting  of  Dr.  Wood, 
saying : 

'*This  record  was  made  October  31,  1912.  Paul 
Lintner,  father's  initials  C.  V.,  resides  at  522  East 
41st,  north,  nine  years  old.  Case  was  referred  to  Dr. 
Wood  by  Dr.  Cronell. ' ' 

Over  objection  and  exception  the  record  was  re- 

ceiyed  in  evidence  and  reads : 

'^Two  days  ago  was  struck  in  the  right  eye  by  a 
piece  of  percussion  cap  which  cut  through  the  cornea, 
the  iris  and  the  lens ;  used  atropine  to  dilate  pupil ;  a 
piece  of  copper  or  stone  in  the  eye.  November  1st, 
the  right  eye  enucleated. ' ' 


May,  1914.]  Lintnkr  v.  Wiles.  ,     859 

* -      —      -  I  !■  I  ■       II     I        I  _  . „ ^ I 

It  is  contended  by  defendant's  counsel  that  in  per- 
mitting such  memorandum  to  be  received  in  evidence 
an  error  was  committed.  The  memorandum  was  not 
written  by  the  witness  who  produced  it,  nor  was  the 
entry  made  under  his  direction,  and,  as  he  had  no 
recollection  of  the  incident  noted  in  the  book,  the  record 
was  inadmissible  in  evidence:  Section  859,  L.  0.  L.; 
Manchester  Assur.  Co.  v.  0.  R.  &  N.  Co.,  46  Or.  166  (79 
Pac.  60, 114  Am.  St.  Eep.  863,  69  L.  R.  A.  475). 

4.  John  Hartong,  the  defendant's  superintendent,  as 
his  witness  testified  on  cross-examination  that  the  rock 
which  was  passed  through  the  crusher,  in  order  to  be 
placed  on  the  surface  of  the  streets,  was  basaltic  and 
obtained  from  the  top  of  the  ground  where  the  work 
was  performed ;  that  the  stones  were  loaded  by  hand 
upon  dump  wagons  and  hauled  to  the  crusher,  and 
when  they  were  too  large  to  be  crushed  they  were  first 
shattered  by  a  heavy  sledge,  saying,  **None  were 
broken  otherwise  than  in  that  way."  He  was  then 
asked  by  plaintiff's  counsel: 

**I  suppose  they  could  not  have  been  broken  up  with 
this  dynamite!" 

The  witness  replied:  ** Absolutely  no.  We  used  no 
powder  in  connection  with  the  rock  that  I  know  of." 

*^Q.  Have  you  had  special  experience  in  blasting 
stone  f 

**A.  I  have  had  a  great  deal  of  experience  in  rail- 
road work  as  engineer  in  charge  of  the  work  where 
dynamite  was  used. 

*'Q.  Can  you  break  a  niggerhead  with  dynamite! 

**A.  It  is  pretty  hard  to  do  it. 

*'Q.  Is  there  a  term  used  by  you  men  'bulldozing*  a 
rock! 

*'A.  Yes,  sir;  but  that  is  pretty  hard  to  do  with  a 
niggerhead.    You  can  do  it  with  a  flat  rock. 

**Q.  Then  you  can't  bulldoze  a  niggerhead? 
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^*A.  I  never  tried  it.  It  would  be  a  pretty  hard 
proposition.  I  never  seen  it  done.  I  have  seen  it 
frequently  done  on  large  flat  rocks  taken  out  with  a 
steam  shovel,  too  much  to  handle,  too  large  to  handle." 

N.  D.  Smith,  an  employer  of  the  defendant,  as  his 
witness  testified  on  direct  examination  that  some  of 
the  rock  used  in  the  crusher  was  secured  in  the  im- 
mediate vicinity,  and,  was  asked,  **What  was  it,  loose 
rock?"  He  answered:  ''Yes,  sir,  loose  rock — rock 
we  found  on  the  surface  of  the  ground. ' ' 

''Q.  Did  you  use  any  powder  on  that? 
''A.  No;  none  at  all." 

G.  V.  Lintner,  for  the  plaintiff,  further  testified  that 
as  a  civil  engineer  he  had  charge  of  about  30  miles 
of  rock,  and  was  asked  ''What  is  a  niggerhead?"  He 
replied : 

"Well,  it  is  a  rock  that  is  partially  round;  that  is, 
there  are  no  corners  on  it,  and  it  is  generally  granite, 
or  flint  or  very  hard  basalt. 

"Q.  Now,  it  has  been  claimed  here  that  they  were 
using  niggerheads  in  that  crusher  in  question,  and  it 
is  claimed  that  when  they  got  rocks  too  large  to  go 
into  the  crusher  they  split  them  with  a  sledge.  Have 
you  had  any  experience  in  breaking  up  niggerheads? 

"A.  Yes,  sir. 

"Q.  What  would  you  say  about  that  testimony? 

"A.  The  experience  I  have  had  I  would  have  to  say 
that  it  would  be  almost  entirely  necessary  to  use 
powder.  It  is  impossible  to  break  them  with  a 
hammer. '  * 

The  witness,  detailing  the  manner  of  crushing  such 
rock  with  powder,  was  asked: 

"Is  it  as  expensive  as  breaking  it  with  a  sledge?" 
and  answered,  ' '  No. '  ^ 

"Q.  State  whether  that  is  entirely  resorted  to  in 
breaking  up  niggerheals  and  rocks  of  that  kind. 
"A.  It  is;  yes,  absolutely." 
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After  the  last  question  had  been  answered,  an  ob- 
jection was  interposed  to  the  inquiry  on  the  ground 
that  it  was  incompetent,  irrelevant  and  immaterial, 
which  objection  was  overruled  and  an  exception  al- 
lowed. No  motion  was  made,  however,  to  strike  out 
the  answer. 

C.  W.  Craig,  a  contractor,  as  plaintiff's  witness, 
having  testified  as  to  the  manner  of  '* bulldozing*' 
rocks,  was  asked. 

**Do  you  know  what  the  general  custom  is  among 
contractors  in  crushing  hard  rock — whether  the  custom 
is  to  break  them  up  with  a  sledge  or  to  break  them  up 
with  powder  t ' ' 

This  question  was  objected  to  by  defendant's  coun- 
sel on  the  ground  that  it  was  incompetent,  irrelevant 
and  immaterial.  The  objection  was  overruled,  and  an 
exception  allowed,  whereupon  the  witness  replied  in 
effect  that  *' bulldozing''  was  used  to  break  such  rocks 
rather  than  splitting  them  with  a  hammer. 

Without  any  evidence  on  the  subject,  and  contrary 
to  the  evidence  given  by  the  defendant's  witnesses,  an 
inference  was  sought  to  be  deduced  by  the  testimony 
so  objected  to  that  because  some  of  the  pieces  of 
basaltic  were  large  and  hard,  it  was  essential  that 
they  should  be  broken  by  blasting  powder  before  their 
particles  could  be  reduced  to  the  proper  size  to  be 
crushed  in  the  machine  used  for  that  purpose.  Based 
upon  that  deduction  another  inference  was  attempted 
to  be  derived  that  since  dynamite  caps  and  fuse  were 
necessary  to  be  employed  in  breaking  hard  rocks,  the 
defendant's  servants  must  have  stored  the  blasting 
material  where  it  was  found  by  the  plaintiff.  At  the 
trial  herein  no  direct  testimony  was  given  tending  to 
show  that  either  the  defendant  or  his  subcontractors, 
or  any  of  their  employees,  placed  the  dynamite  caps 
beneath  or  near  the  rock-crusher.    Such  fact,  however, 
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was  undertaken  to  be  established  by  circumstantial  evi- 
dence, whereby  the  testimony  respecting  the  manner 
of  ** bulldozing"  rocks  was  received  over  objection  and 
exception. 

An  inference  is  a  deduction  which  the  reason  of  the 
jury  makes  from  the  facts  proved:  Section  794, 
L.  0.  L.  An  inference  must  be  founded  on  a  fact 
legally  proved:  Section  796,  L.  0.  L.  The  restrictive 
clause  last  mentioned  necessarily  excludes  the  legal 
principle  prevailing  in  some  states  of  predicating  an 
inference  upon  an  inference:  State  v.  Hembree,  54  Or. 
463  (103  Pac.  1008) ;  State  v.  Lem  Woon,  57  Or.  482 
(107  Pac.  974,  112  Pac.  427). 

If  such  method  of  attempting  to  establish  the  ex- 
istence of  a  fact  could  be  legally  resorted  to,  it  might 
have  been  possible  for  the  defendant  to  obtain  wit- 
nesses who  could  have  testified  that  dynamite  caps 
and  fuse  were  occasionally  employed  by  violators  of 
the  law  with  which  to  kill  fish  by  explosions  in  shallow 
water;  that  since  lakes  and  streams  of  that  kind  may 
have  been  found  in  the  vicinity,  therefore,  it  might 
reasonably  have  been  inferred  that  the  caps  and  fuse 
had  been  stored  under  the  rock-crusher  for  that  pur- 
pose by  persons  with  whom  the  defendant  had  no  con- 
tractual relations.  Conceding  that  an  inference  may 
be  predicated  upon  an  inference,  deductions  of  that 
kind  might  be  extended  indefinitely.  Such  species  of 
evidence,  though  seemingly  linked  by  a  chain  of  logical 
circumstances,  would  compel  the  jury  to  grope  in  a 
maze  of  possibilities  without  any  certainty  of  ever 
discovering  the  truth.  The  mere  statement  of  the  sup- 
posed result  would  seem  to  demonstrate  that  under  a 
statute  like  ours  such  method  of  proof  is  improper. 
But,  however  this  may  be,  it  is  believed  that  the  testi- 
mony so  objected  to  is  clearly  inadmissible. 
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It  follows  that  the  judgment  is  reversed  and  a  new 
trial  ordered.  Ebvbbsed. 

Mb.  Justice  Eakin,  Mr.  Justice  Burnett  and  Mr. 
Justice  Ramsey  concur.  Mb.  Chiep  Justice  McBbide 
not  sitting. 


Appeal  dismissed  without  an  opinion  April  28,  lOli. 
Rehearing  denied  May  19,  1914. 

BASKIN  V.  MAEION  COUNTY. 

(141  Pac.  1014.) 

Appeal  and  Error — ^Proceedinga  to  Transfer  Oaiue — ^Notice  of  Appeal. 

1.  The  right  of  appeal  being  statutory,  so  that  the  procedure 
therefor  must  be  strictly  followed,  a  proper  notice  of  appeal  is  neces- 
sary to  give  the  Supreme  Court  jurisdiction. 

Appeal  and  Error — ^Proceedings  to  Transfer  Oanse— Notice  of  Appeal 
—"Attorney." 

2.  Under  Article  VII,  Section  17,  of  the  Constitution  (before  amend- 
ment), declaring  that  the  prosecuting  attorneys  shall  be  the  law  offi- 
cers of  the  state  and  of  the  counties  within  their  respective  districts, 
the  prosecuting  attorney  is  the  "attorney"  for  a  county  within  Section 
550,  L.  O.  L.,  providing  that  unless  an  appeal  is  taken  in  open  court, 
the  party  desiring  to  appeal  may  cause  a  notice  signed  by  himself  or 
attorney  to  be  served  on  the  adverse  party  or  his  attorney,  and  a 
notice  of  appeal  signed  by  private  counsel  for  a  county  is  insufficient 
to  give  the  Supreme  Court  jurisdiction. 

From  Marion :  William  Galloway,  Judge. 

This  is  an  action  by  0.  R.  Baskin  against  Marion 
County.  From  a  judgment  in  favor  of  plaintiff,  de- 
fendant appeals.  Respondent's  motion  to  dismiss  the 
appeal  was  allowed  April  28,  1914,  without  a  written 
opinion.  Appellant  now  files  application  for  a  re- 
hearing. Denied. 

Mr.  Walter  C.  Winslow,  for  Appellant. 

Mr.  Woodson  T.  Slater  and  Mr.  Myron  E.  Pogue, 
for  Respondent. 
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In  Banc.  Mr.  Justiob  Burnett  delivered  the  opin- 
ion of  the  court. 

The  appeal  in  this  case  was  dismissed  because  the 
notice  was  not  signed  by  the  district  attorney,  who  is 
the  law  oflScer  of  the  county  defendant.  The  member 
of  the  bar  who  signed  that  document  has  presented 
a  petition  for  rehearing,  and  complains  strenuously 
because  no  opinion  was  filed.  We  deemed  an  opinion 
unnecessary,  as  we  supposed  that,  the  court  having 
acquired  no  jurisdiction  by  the  abortive  attempt  to 
appeal,  the  district  attorney  would  himself  take  an  ap- 
peal relying  upon  such  authorities  as  Holladay  v. 
Elliott,  7  Or.  483,  Schmeer  v.  Schmeer,  16  Or.  243  (17 
Pac.  864),  Van  Auken  v.  Dammeier,  27  Or.  150  (40 
Pac.  89),  Fisher  v.  Tomlinson,  40  Or.  Ill  (60  Pac. 
390,  66  Pac.  696),  if  he  deemed  it  advisable  to  appeal 
at  all. 

1.  A  proper  notice  of  appeal  is  necessary  to  give 
this  court  jurisdiction.  We  cannot  proceed  without  it. 
The  right  of  appeal  is  statutory,  and  to  be  enjoyed,  the 
procedure  authorizing  it  must  be  strictly  followed: 
Portland  v.  Gaston,  38  Or.  533  (63  Pac.  1051) ;  Sears 
V.  Dunbar,  50  Or.  36  (91  Pac.  145) ;  Portland  v.  Not- 
tingham, 58  Or.  1  (113  Pac.  28) ;  Macartney  v.  Ship- 
herd,  60  Or.  133  (Ann.  Gas.  1913D,  1257, 117  Pac.  814). 

2.  Unless  the  appeal  is  taken  in  open  court  when  the 
decision  appealed  from  is  rendered,  it  is  provided,  by 
Section  550,  L.  0.  L.,  that : 

*'The  party  desiring  to  appeal  may  cause  a  notice, 
signed  by  himself  or  attorney,  to  be  served  on  such 
adverse  party  or  parties  as  have  appeared  in  the  ac- 
tion or  suit,  or  upon  his  or  their  attorney,"  etc. 

To  ascertain  the  definition  of  ** attorney"  as  used  in 
this  section,  we  must  turn,  not  to  some  private  contract 
which  the  county  court  possibly  may  have  made  with 
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the  one  who  signed  the  notice  of  appeal  in  the  present 
juncture,  but  rather  to  the  law,  which  is  paramount  to 
any  such  agreement.  That  law  is  found  in  Article 
VII  of  Section  17  of  the  original  state  Constitution, 
wherein  it  is  declared  that : 

*' There  shall  be  elected  by  districts  comprised  of 
one  or  more  counties,  a  suflBcient  number  of  prosecut- 
ing attorneys,  who  shall  be  the  law  oflBcers  of  the  state, 
and  of  the  counties  within  their  respective  districts. 

The  doctrine  of  that  excerpt  is  in  force  at  the 
present  day,  no  change  having  been  provided  by  law 
under  the  terms  of  the  amended  Article  VII  of  the 
state  Constitution.  The  case  of  Taylor  v.  Umatilla 
County,  6  Or.  394,  upon  which  counsel  assuming  to  act 
for  the  county  in  this  case  strongly  relies,  was  decided 
under  a  statute  which  did  not  require  the  notice  of 
appeal  to  be  signed  by  the  appellant  or  his  attorney, 
and  in  that  respect  is  distinguishable  from  the  present 
procedure  under  Section  550,  L.  0.  L.,  which  affirma- 
tively requires  such  a  paper  to  be  thus  subscribed. 
The  dictum  in  that  case  has  never  been  followed  since, 
except  so  far  as  to  hold  in  State  ex  rel.  v.  Hall,  37  Or. 
479  (63  Pac.  13),  that  assistance  may  be  provided  for 
a  county  oflScer  in  the  discharge  of  his  duties.  The 
principle  that  a  public  officer  cannot  be  ignored  in  mat- 
ters involving  the  discharge  of  duties  imposed  upon 
him  by  law  is  discussed  in  State  v.  Millis,  61  Or.  245 
(119  Pac.  763),  and  in  Gibson  v.  Kay,  68  Or.  589  (137 
Pac.  864).  It  has  never  been  denied  that  in  proper 
cases  aid  may  be  furnished  for  public  officers.  On  the 
other  hand,  it  has  never  been  decided  that  they  could 
be  ignored  or  superseded  in  the  interest  of  special 
counsel.  If  this  were  so,  by  a  parity  of  reasoning,  the 
county  court  could  ignore  the  sheriff,  the  assessor,  the 
treasurer,  or  any  other  officer  of  the  county,  although 
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the  people  themselves  had  chosen  those  public  ser- 
vants. So  in  the  case  at  bar,  the  law  defines  who  is 
the  attorney  for  the  county  appellant,  and,  while  he 
may  be  assisted,  he  cannot  be  superseded  or  disre- 
garded. Under  the  statutory  proceeding  for  an  ap- 
peal this  court  does  not  acquire  jurisdiction  unless  the 
statute  is  observed  by  the  service  of  a  notice  of  appeal 
signed  by  the  oflScial  attorney  for  the  appellant. 

For   these   reasons   the  petition  for   rehearing  is 
denied. 

Appeal  Dismissed.    BsHEABiNa  Denied. 


Argued  April  8,  reversed  May  19,  1914. 

HOSFOED  TRANSP.  CO.  v.  PORTLAND.* 

(141  Pac.  1016.) 

Municipal  Oorporatloiu — Torts— Acta  of  Independent  Oontracton. 

1.  A  municipality  ean  avoid  liability  for  negligence  of  an  inde- 
pendent contractor  in  the  construction  of  a  public  work  unless  the 
matter  involved  is  one  of  positive  duty  to  an  individual  and  in  its 
nature  nondelegable,  or  the  work  is  intrinsically  dangerous  or  liable 
to  create  a  nuisance,  in  which  case  it  is  liable^  and  the  duty  cannot 
be  evaded  or  cast  upon  others. 

[As  to  liability  of  municipal  corporation  as  affected  by  the 
employment  of  a  contractor,  see  note  in  74  Am.  Dec.  761.] 

Municipal    Corporations — Obstruction    of   Watercourse — ^Liability    of 
Municipality. 

2.  A  municipal  corporation  is  under  no  obligation  to  keep  a  navi- 
gable river  within  its  territory  free  from  obstructions. 

[As  to  remedies  for  obstruction  of  navigable  waters,  see  note 
in  57  Am.  St.  Bep.  693.] 

Municipal  Corporations — Torts — ^Acts  of  Independent  Contractors. 

3.  Where  a  bridge  across  a  navigable  river  within  the  limits  of 
a  municipality  was  removed  and  a  new  one  constructed  by  independ- 

*0n  the  question  of  the  liability  of  a  municipality  for  acts  of 
independent  contractor,  see  note  in  14  L.  B.  A.  833.  And  as  to  lia- 
bility for  condition  of  highway  due  to  acts  of  independent  contractor, 
see  note  in  66  L.  B.  A.  126. 

The  question  of  the  liability  for  obstructing  or  destroying  rights 
of  navigation  is  discussed  in  a  note  in  59  L.  B.  A.  78. 

Bepobtib. 
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ent  contractors,  under  permission  from  tbe  War  Department  to  the 
city,  a  positive  duty  was  placed  upon  the  city  to  keep  the  river  free 
from  obstructions  in  the  performance  of  the  work,  which  duty  could 
not  be  delegated  to  the  independent  contractors. 

From  Multnomah :  Geobgb  N.  Davis,  Judge. 

Department  2.     Statement  by  Mb.  Justice  Eakin. 

This  is  an  action  by  the  Hosford  Transportation 
Company  against  the  City  of  Portland.  The  facts  are 
as  follows : 

The  City  of  Portland,  on  the  28th  day  of  June,  1909, 
contracted  with  Robert  Wakefield  for  the  removal  of 
the  Madison  Street  Bridge  over  the  Willamette  River 
in  Portland  as  preliminary  to  the  construction  upon 
the  same  site  of  a  new  bridge  to  be  known  as  Haw- 
thorne Avenue  Bridge,  to  clear  the  river  of  all  obstruc- 
tions to  navigation  as  specified  in  the  contract,  and  to 
construct  the  piers  for  the  new  bridge,  protections  and 
other  things  as  specified  in  the  contract  within  a  given 
time.  On  the  same  day  it  contracted  with  the  United 
Engineering  &  Construction  Company  to  furnish  the 
material  and  construct  the  new  bridge  fully  finished 
and  completed  by  a  certain  date.  The  work  in  both 
contracts  was  to  be  performed  in  accordance  with  the 
plans  and  specifications  set  out  in  the  contract.  Dur 
ing  the  progress  pi  the  work  a  piling  beneath  the 
superstructure  about  20  feet  west  of  pier  No.  4  was 
left  standing  in  the  bed  of  the  stream  with  the  top  cut 
or  broken  off,  and  invisible  above  the  water,  being  un- 
marked or  unguarded.  On  about  March  27,  1911, 
plaintiff's  tug  ''Rowena,"  while  navigating  the  river, 
struck  said  submerged  piling,  and  sustained  damage  to 
the  amount  of  $219.95,  which  amount  plaintiff  sues  to 
recover  from  the  city.  The  cause  was  tried  before  the 
court  without  the  intervention  of  a  jury.  Findings 
were  made  to  the  effect  that  the  city  was  not  liable,  and 
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judgment  was  rendered  dismissing  the  action.    Plain- 
tiff appeals-  Reversed  and  Remanded. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Robert  C.  Wright. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  H.  M.  Tomlinson,  Mr.  Walter  P.  La  Roche  and 
Mr.  John  F.  Cahaiin,  with  an  oral  argument  by  Mr. 
Tomlinson. 

Mr.  Justice  Eakin  delivered  the  opinion  of  the 
court. 

1,  2.  The  assignments  of  error  relate  to  the  rulings 
upon  the  admission  of  evidence  and  to  the  findings  of 
the  court,  namely,  the  court  admitted  in  evidence  de- 
fendant 's  Exhibits  A,  B,  C,  and  D,  which  were  the  con- 
tracts between  the  city  and  the  contractors,  and  letters 
from  Major  Mclndoe,  of  the  United  States  corps  of  en- 
gineers, relating  to  the  completion  of  the  bridge  and  re- 
moval of  all  obstructions  from  the  river ;  plaintiff  con- 
tending that  the  city  could  not  shift  its  responsibility 
for  obstructions  placed  in  the  river  in  removing  the  old 
bridge  or  building  the  new  one  and  its  liability  to  main- 
tain the  river  free  from  obstructions  to  navigation, 
and  for  that  reason  insisting  that  the  contracts  for  the 
removal  of  the  old  bridge  or  for  the  construction  of 
the  new  one  were  wholly  immaterial  and  incompetent. 
He  contends  that  by  the  charter  of  the  city  it  is  made 
its  duty  to  construct  the  new  bridge,  and  that  it  can- 
not delegate  that  duty.  It  is  not  contended  that  a  duty 
is  imposed  upon  the  city,  either  by  the  charter  or  by 
statute,  to  keep  the  river  free  from  obstructions.  Of 
course,  if  the  city  should  place  an  obstruction  in  the 
river,  it  would  be  liable  for  the  consequences,  but  be- 
yond that  no  duty  is  imposed  upon  it.    A  municipality 
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can  avoid  liability  for  the  negligence  of  an  independ- 
ent contractor  in  the  construction  of  a  public  work,  un- 
less the  matter  involved  is  one  of  positive  duty  to  an 
individual  and  in  its  nature  nondelegable,  or  unless  the 
work  is  intrinsically  dangerous  or  liable  to  create  a 
nuisance:  Fields  v.  Johnston  City,  143  111.  App.  485. 
But  it  is  liable  for  the  perform.ance  of  a  corporate 
duty  expressly  imposed  upon  it.  In  such  a  case  the 
duty  cannot  be  evaded  or  cast  upon  others :  2  Dillon, 
Municipal  Corporations  (4  ed.),  §  1027.  It  is  under 
no  obligation  to  keep  a  navigable  river  within  its  terri- 
tory free  from  obstructions.  It  may  have  the  privi- 
lege to  do  so,  but  unless  the  duty  is  a  mandatory  one, 
it  is  not  liable  for  failure  to  perform  it:  Coonley  v. 
Albany,  132  N.  Y.  145  (30  N.  E.  382) ;  Maryland  v. 
Miller  (D.  C),  180  Fed.  807.  For  a  mandatory  duty 
it  is  liable  and  cannot  shift  the  responsibility  therefor : 
6  Current  Law,  736;  8  Current  Law,  1078;  Faust  v. 
City  of  Cleveland,  121  Fed.  810  (58  C.  C.  A.  194). 

3.  In  this  case  there  was  a  mandatory  duty  as  to  ob- 
structions placed  in  the  river  in  the  construction  of  the 
bridge,  and,  if  the  construction  company  assumed  the 
responsibility  by  its  contract,  the  city  would  not 
thereby  be  relieved  though  it  might  have  an  action 
against  it:  2  Dillon,  Municipal  Corporations,  supra. 
On  comparing  the  briefs  of  the  plaintiff  and  defendant 
we  find  very  little  conflict  between  them ;  the  one  ques- 
tion being  whether  it  was  the  mandatory  duty  of  the 
defendant  to  see  that  the  river  was  free  from  the  sub- 
merged piling.  It  was  left  in  the  river  by  the  careless- 
ness of  someone,  but  the  city  could  not  avoid  liability 
therefor.  Plaintiff's  contention  is  not  that  the  state 
or  government  has  imposed  upon  the  city  generally  the 
mandatory  duty  to  keep  the  river  free  from  obstruc- 
tions, but  that  when  the  city  obtained  permission  to 
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remove  the  Madison  Street  Bridge  and  construct  the 
Hawthorne  Avenue  Bridge  on  the  same  site  a  man- 
datory duty  was  imposed  on  the  city  by  the  Secretary 
of  War  to  remove  all  piling  driven  as  falsework  during 
the  construction,  and  to  take  away  all  parts  of  old 
piers  to  the  level  of  the  bottom  of  the  river.  Plaintiff 
insists  that  thus  it  was  the  mandatory  duty  of  the  city 
to  remove  all  obstructions  to  navigation,  and  that  such 
was  a  duty  that  the  city  could  not  evade  or  cast  upon 
others.  When  the  city  obtained  permission  from  the 
War  Department  to  remove  the  Madison  Street  Bridge 
and  build  the  new  one,  the  permission  was  granted 
upon  condition  that  all  parts  of  the  old  draw  pier  and 
rests  should  be  removed  to  a  depth  of  30  feet,  under 
the  conditions  specified,  and  all  piling  driven  as  false- 
work during  construction,  and  all  parts  of  old  piers 
should  be  removed  to  the  level  of  the  bottom  of  the 
river.  The  city's  attention  was  called  by  the  United 
States'  engineer  to  obstructions  in  the  river,  namely, 
that  the  old  pier  was  not  removed  to  the  level  of  the 
bottom  of  the  river,  who  requested  that  all  piling  used 
for  falsework  be  removed.  On  August  2,  1911,  the 
city's  attention  was  called  to  the  fact  that  no  report 
had  been  received  by  the  government  engineer  that 
this  had  been  done,  and  on  October  23,  1911,  stated 
that  he  had  been  advised  by  the  city  that  all  falsework 
had  been  removed,  so  reporting  to  the  department. 
The  approval  by  the  government  of  the  completion  of 
the  work  was  obtained  upon  the  erroneous  report  of 
the  city  that  all  falsework  had  been  removed.  Al- 
though the  government  engineer  had  the  work  in- 
spected by  his  assistant,  yet  the  fact  that  the  piling 
complained  of  remained  was  at  defendant 's  risk.  The 
government  engineer  ignored  the  contractors,  and 
dealt  directly  with  the  city.  By  the  city's  letter  of 
August  7,  1911,  it  secured  this  approval  from  the  de- 
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partment.  The  duty  to  keep  the  river  free  from 
obstructions  occasioned  by  the  removal  of  the  old 
bridge  or  the  construction  of  the  new  one  was  a  man- 
datory duty  imposed  upon  the  city.  The  trial  court 
erred  in  finding  that  the  plaintiff  was  not  under  obli- 
gation to  maintain  the  river  free  from  obstructions 
caused  by  the  removal  of  the  old  bridge  or  the  con- 
struction of  the  new,  and  in  holding  that  the  city  could 
delegate  its  duty  as  to  such  obstructions,  and  in  its 
conclusion  of  law  that  the  defendant  was  not  liable  to 
the  plaintiff  for  the  damages  sustained. 

The  decree  of  the  lower  court  is  reversed,  and  the 
cause  remanded  for  such  further  proceedings  as  may 
seem  proper.  Bevebsed  and  Remanded. 

Mb.  Chief  Justice  MoBbide,  Mb.  Justice  Bean  and 
Mb.  Justice  McNaby  concur. 


Argued  April  15,  reversed  May  19,  1914. 

STATE  V.  McPHERSON. 

(141  Pac.  1018.) 

Criminal  Law-— Appeal — ^Becord — Qnestiona  Presented  for  Beview. 

1.  In  the  absence  from  the  bill  of  exceptions  of  the  affidavits  in 
support  of  a  motion  for  continuance  on  the  ground  of  absence  of 
witnesses,  and  showing  the  substance  of  the  testimony  that  would 
have  been  given  by  the  absent  witnesses,  the  Supreme  Court  cannot 
say  that  the  trial  court  abused  its  discretion  in  refusing  the  con- 
tinuance. 

Orimlnal  Law— Evidence — ^Admlssionfl — ^Voluntary  Character. 

2.  If  made  voluntarily,  both  admissions  and  confessions  are  re- 
ceived against  a  defendant,  though  made  while  in  the  custody  of  an 
officer. 

[As  to  admissions  and  confessions  as  evidence,  see  notes  in 
30  Am.  Dec.  534;  46  Am.  Rep.  253.] 

Criminal  Law — Trial — ^Beception  of  Evidence — Objections. 

3.  An  objection  to  evidence  of  admissions  by  defendant  that  he 
was  not  informed  of  his  rights  is  insufficient  to  raise  the  question 
whether  they  were  made  voluntarily. 

[As  to  when  confessions  are  sufficient  to  convict,  see  note  in 
05  Am.  Dec.  676.] 
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Criminal  Law— Evidexice — Testimony  at  Former  TriaL 

4.  Section  727,  L.  0.  L.,  subdivision  3,  authorizing  the  admission 
of  testimony  af  a  witness  deceased  or  out  of  the  state  or  unable  to 
testify,  given  in  a  former  proceeding  between  the  same  parties 
relating  to  the  same  matter,  does  not  authorize  the  admission  in 
evidence  of  testimony  at  the  former  trial,  certified  by  the  reporter 
who  took  the  testimony  when  the  witness  was  on  the  stand,  but  not 
taken  or  certified  by  the  official  reporter,  as  provided  by  Section  932. 

[As  to  when  testimony  of  witness  at  a  former   trial  is  admis- 
sible, see  note  in  91  Am.  St.  Bep.  193.] 

Larceny — ^Evidence — ^Admissibility. 

5.  In  a  prosecution  for  larceny  of  a  mare,  testimony  of  a  witness, 
over  objections  of  defendant,  that  he  lived  near  a  pass  through  which 
people  could  travel  from  the  place  of  larceny  to  the  place  where  the 
mare  was  found;  that  while  witness  was  at  work  on  a  mountain  some- 
one took  from  his  residence  a  rifle;  that  he  took  the  trail  of  some 
horses  leading  from  there,  and  found  where  those  in  charge  had  camped 
overnight,  and  afterward  followed  to  within  about  half  a  mile  of 
some  parties,  one  of  whom  was  riding  a  sorrel  horse  with  a  light  mane 
and  tail,  and  another  riding  a  bay  horse,  but  that  he  did  not  recognize 
any  of  the  parties  as  being  any  of  the  defendants,  though  he  had  been 
acquainted  with  defendant  prior  to  that  time,  was  inadmissible. 

From  Crook:  William  L.  Bradshaw,  Judge. 

The  defendant,  John  M.  McPherson,  was  indicted 
with  Judd  McPherson  and  Mace  Newsham  for  larceny, 
and  having  demanded  separate  trials,  upon  conviction, 
defendant  appeals.  Revebsed. 

For  appellant  there  was  a  brief  with  oral  arguments 
by  Mr.  W.  P.  Myers  and  Mr,  Enoch  B.  Dufur. 

For  the  State  there  was  a  brief  over  the  names  of 
Mr.  Willard  H.  WirtZj  District  Attorney,  Mr.  Wells  A. 
Bell  and  Mr.  William  H.  Wilson,  with  an  oral  argu- 
ment by  Mr.  Wirtz. 

Department  1.  Mr.  Justice  Burnett  delivered  the 
opinion  of  the  court. 

1.  The  defendant  was  indicted  with  others  for  the 
larceny  of  a  mare.  The  cause  having  been  brought  to 
issue  on  a  separate  trial  of  the  defendant,  he  moved 
for  a  continuance  of  the  case  on  the  ground  of  the  ab- 
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sence  of  witnesses,  but  the  court  overruled  the  same. 
These  matters  are  in  the  discretion  of  the  court,  and  in 
the  absence  from  the  bill  of  exceptions  of  the  aflSdavits, 
if  any,  in  support  of  the  motion,  and  showing  the  sub- 
stance of  the  testimony  that  would  have  been  given  by 
the  absent  witnesses,  we  cannot  say  that  the  court  has 
abused  its  discretion. 

2,  3.  The  defendant  was  arrested  on  the  charge  in 
the  State  of  Nevada  about  50  miles  south  of  the  line 
between  that  state  and  the  State  of  Oregon.  In  his 
corral  was  found  a  mare  which  the  prosecuting  witness 
claims  as  his  own.  At  the  time  of  his  arrest,  while  in 
the  custody  of  the  sheriff,  the  defendant  made  certain 
statements  about  where  he  had  purchased  the  mare, 
and  about  the  nature  of  the  brand  upon  her.  The  state 
offered  the  testimony  of  the  sheriff  and  his  assistant  in 
proof  of  these  statements,  and  likewise  testimony  about 
the  evidence  given  by  the  defendant  at  a  former  trial 
of  the  action,  in  which  the  jury  failed  to  agree.  It  is 
claimed  that  the  declarations  of  the  defendant  on  the 
two  occasions  were  contradictory  of  each  other.  None 
of  them  purported  to  have  admitted  the  guilt  of  the 
defendant.  At  best  they  can  only  be  considered  admis- 
sions and  not  confessions.  If  made  voluntarily,  both 
admissions  and  confessions  are  received  against  the  de- 
fendant, although  made  while  in  the  custody  of  an 
officer.  The  only  objection  made  to  their  reception  in 
evidence  in  this  case  was  that  the  defendant  was  not 
informed  of  his  rights.  The  objection  is  insufficient  to 
raise  the  question  of  whether  or  not  they  were  made 
voluntarily. 

4.  It  was  admitted  at  the  trial  that  a  witness  at  the 
former  trial  was  sick  and  unable  to  attend  at  the  trial 
in  question.  Over  the  objection  of  the  defendant  that 
it  was  incompetent,  irrelevant  and  immaterial,  and  for 
the  other  reason  that  the  defendant  is  entitled  to  see  his 
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witnesses  face  to  face,  counsel  for  the  state  was  per- 
mitted to  read  to  the  jury  what  he  styled  *'her  testi- 
mony here  certified  by  the  reporter  that  took  the  testi- 
mony when  she  was  on  the  stand. ' '  After  the  report 
of  the  testimony  had  been  read  to  the  jury  the  defend- 
ant moved  to  strike  it  out  for  the  same  reason,  but  the 
court  denied  the  motion.  It  is  proper  to  introduce 
^*the  testimony  of  a  witness,  deceased  or  out  of  the 
state,  or  unable  to  testify,  given  in  a  former  action,  suit 
or  proceeding,  or  trial  thereof,  between  the  same  par- 
ties, relating  to  the  same  matters":  Section  727, 
L.  0.  L.,  subd.  3.  It  does  not  appear  that  the  testi- 
mony was  taken  or  certified  by  the  official  reporter  as 
provided  in  Section  932,  L.  0.  L.  That  section  pro- 
vides, in  substance,  that  the  report  of  the  official  re- 
porter, when  transcribed  and  certified  to  as  being  a 
correct  transcript  of  the  stenographic  notes  of  the  tes- 
timony, shall  be  prima  facie  a  correct  statement  of  such 
testimony,  and  may  thereafter  be  read  in  evidence,  like 
a  deposition,  once  taken  in  an  action,  may  afterward  be 
read  at  any  subsequent  trial  of  the  same  action.  For 
aught  that  appears,  the  reporter  may  have  been  some 
itinerant  stenographer  in  the  employ  of  private  par- 
ties. Conceding  without  deciding  that  this  section  ap- 
plies to  the  trial  of  criminal  cases,  the  testimony,  so 
far  as  the  record  discloses,  was  not  properly  authenti- 
cated to  be  admitted  to  the  jury.  The  constitutional 
right  of  a  defendant  to  meet  the  witnesses  face  to  face 
is  not  to  be  circumscribed  except  in  strict  accordance  . 
with  the  law,  and  there  is  grave  doubt  whether  this 
right  is  subserved  by  anything  less  than  meeting  the 
witnesses  face  to  face  in  the  very  trial  in  which  their 
testimony  is  used  against  him. 

5.  Another  error  complained  of  is  the  admission 
of  the  testimony  of  a  witness  who  was  allowed,  over 
the  objection  of  the  defendant,  to  testify  that  he  lived 


May,  1914.]  State  v.  McPherson.  375 

near  a  pass  in  the  mountains  through  which  people 
could  travel  from  Crook  County,  where  the  larceny 
was  said  to  have  taken  place,  to  the  State  of  Nevada ; 
that  while  he  was  at  work  on  a  mountain  someone  took 
from  his  residence  a  rifle,  which  he  missed  when  lie 
returned  from  work ;  that  he  took  up  the  trail  of  some 
horses  leading  from  there,  and  found  where  those  in 
charge  of  them  had  camped  overnight,  and  afterward 
followed  along  for  several  miles,  when  he  came  within 
about  half  a  mile  of  some  parties,  one  of  whom  was 
riding  a  sorrel  horse  with  light  mane  and  tail,  and 
another  riding  a  bay  horse  as  near  as  he  could  tell; 
that  he  did  not  recognize  any  of  the  parties  as  being 
any  of  the  defendants  in  the  case,  although  he  had  been 
acquainted  with  the  defendant  on  trial  prior  to  that 
time.  The  people  the  witness  described  were  not 
shown  to  have  been  in  the  custody  of  the  mare  in  ques- 
tion. The  defendant  moved  to  strike  out  the  testi- 
mony and  withdraw  it  from  the  jury  because  it  was 
^'incompetent,  irrelevant  and  immaterial,  and  for  the 
further  reason  that  there  is  nothing  in  the  testimony 
to  show  that  the  defendant  was  there  or  participated 
in  any  way,  or  was  identified  in  any  manner  as  being 
one  of  the  parties, ' '  but  the  motion  was  denied.  Some 
witnesses  afterward  testified  that  the  defendant  was 
the  owner  of  a  saddle  horse  much  prized  by  him,  and 
described  by  some  as  cream  colored  and  by  others  as 
buckskin  colored ;  but  none  of  them  imputed  to  him  the 
possession  or  ownership  of  a  sorrel  horse.  The  testi- 
mony of  the  witness  that  he  had  missed  a  rifle  was 
wholly  foreign  to  the  issue  in  the  case,  as  well  as  his 
other  testimony  about  seeing  some  strangers,  whom  he 
could  not  identify,  traveling  on  a  route  from  Oregon  to 
Nevada  as  stated.  Guilt  cannot  be  imputed  to  the 
owner  of  a  buckskin  colored  horse  because  the  unknown 
rider  of  a  sorrel  horse  was  seen  journeying  in  the 
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direction  of  the  state  in  which  the  stolen  mare  was 
afterward  found,  especially  when  that  animal  was  not 
in  the  possession  of  the  traveler. 

Other  mistakes  are  predicated  upon  the  action  of 
counsel  for  the  prosecution  in  addressing  the  jury,  and 
in  the  court 's  refusal  to  grant  a  new  trial ;  but  it  is  not 
deemed  necessary  to  advert  to  them,  for  they  may  be 
obviated  on  a  new  trial. 

For  the  reasons  above  stated,  the  judgment  of  the 
Circuit  Court  is  reversed.  Reversed. 

Mr.  Chief  Justice  MgBride^  Mr.  Justice  Moorb  and 
Mr.  Justice  Ramsey  concur. 


Argaed  April  16,  modified  May  19,  191i. 

LANE  V.  MYERS. 

(141  Pac.  1022.) 

Ttnsts— X^onstractive  Trusts — ^Pnrchasing  Property  With  Monaj   of 
Another. 

1.  Under  Article  XV,  Seetion  5,  of  the  Constitution,  providing 
that  the  property  and  pecuniary  rights  of  every  married  woman  at 
the  time  of  marriage  or  afterward  acquired  by  gift,  devise  or  inherit- 
ance shall  not  be  subject  to  the  debts  or  contracts  of  the  husband, 
and  Sections  7034,  7036,  7038,  and  7044,  L.  O.  L.,  placing  husband 
and  wife  on  the  same  footing  as  other  persons  in  respect  to  their 
right  to  contract,  the  principle  that  where  one  using  the  money 
of  another  purchases  real  property,  taking  title  in  his  own  name 
instead  of  that  of  the  owner  of  the  money,  without  the  owner's 
consent,  a  trust  is  raised  in  favor  of  the  owner  of  the  money,  applies 
as  between  husband  and  wife. 

[As  to  resulting  trusts,  what  they  are  and  when  ereated,  see 
note  in  51  Am.  Dec.  751. J 

Estoppel — ^Equitable  Estoppel — ^Necessity  for  Pleading. 

2.  An  estoppel  of  a  wife  from  asserting  that  land  conveyed  to 
her  by  her  husband  had  been  purchased  with  her  funds  cannot  be 
set  up  by  a  creditor  of  the  husband  without  having  been  pleaded. 

[As  to  necessity  for  and  mode  of  pleading  estoppel,  see  note  in 
27  Am.  St.  Bep.  344.] 
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Fraudulent  Conveyances — Transactions  Between  Husband  and  "Wife — 
Estoppel. 

3.  A  wife  is  not  estopped  to  assert  that  land  conveyed  to  her  bj 
her  husband  was  purchased  with  her  money  by  representations  of  the 
husband  to  intended  ci editors  that  he  owned  the  property,  in  the 
absence  of  a  showing  that  she  had  reason  to  know  of  his  representa- 
tions or  that  she  did  any  act  inducing  the  creditors  to  extend  credit. 

[As  to  fraudulent  conveyances  considered  in  connection  with 
transfers  between  husband  and  wife,  see  notes  in  19  Am.  Bt.  Rep. 
657;  20  Am.  St.  Bep.  715;  90  Am.  St.  Bep.  497.] 

Fraudulent  Oonveyances — ^Remedies  of   Creditors — ^Issaes  and   Proof. 

4.  In  a  suit  to  set  aside  a  conveyance  by  a  debtor  to  his  wife, 
where  the  answer  alleged  that  the  property  had  been  purchased  with 
money  belonging  to  the  wife,  the  fact  that  it  did  not  formally  denj 
the  allegation  that  prior  to  the  deed  the  husband  was  the  owner  in 
fee  of  the  land  does  not  require  a  decree  setting  aside  the  conveyance, 
since  the  answer  sets  up  in  substance  that,  while  the  husband  was 
the  legal  owner,  the  wife  was  the  real  owner. 

From  Jackson:  Frank  M.  Calkins^  Judge. 

Department  1.     Statement  by  Mr.  Justice  Burnett. 

Alleging  that  a  deed  of  date  September  30,  1911, 
from  defendant  W.  G.  Myers  to  his  wife,  Lula  A. 
Myers,  for  certain  lands,  was  made  without  any  con- 
sideration whatever,  and  with  the  intent  on  the  part 
of  the  grantor,  in  which  the  grantee  knowingly  partici- 
pated, to  defraud  the  creditors  of  the  former,  the  plain- 
tiff, B.  G.  Lane,  as  trustee  in  bankruptcy  of  W.  G. 
Myers,  a  bankrupt,  brings  this  suit  in  behalf  of  the 
grantor's  creditors,  asking  to  have  the  deed  canceled 
and  the  property  subjected  to  the  demands  of  the 
bankrupt's  estate.  To  prevent  the  registry  of  any 
other  conveyance  the  county  recorder  of  Jackson 
County  was  made  a  party,  but  made  no  defense. 

All  the  allegations  of  the  complaint  tending  to  im- 
pute fraud  to  the  answering  defendants  were  denied 
by  them.  Conceding  that  the  title  was  taken  in  the 
husband's  name,  they  further  allege  substantially  that 
the  lands  mentioned  in  the  deed  in  question,  except  lot 
3,  in  block  17,  in  Gold  Hill,  Jackson  County,  Oregon, 
were  purchased  and  paid  for  with  money  amounting 
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to  $3,500,  which  the  wife  received  as  a  gift  from  her 
mother,  and  in  which  the  husband  had  no  interest,  and 
that  at  all  times  the  defendant  wife  was  the  owner  of 
the  premises  and  entitled  to  the  same  except  said  lot 
3.  They  further  aver  that  at  her  request  and  that  of 
her  sister,  and  on  account  of  the  land  having  been  paid 
for  with  the  money  of  the  wife,  the  husband  executed 
the  conveyance  mentioned  without  any  intent  to  de- 
fraud his  creditors. 

The  reply  denies  all  the  allegations  of  the  answer  ex- 
cept that  the  husband  was  the  owner  of  lot  3  already 
mentioned;  but  contains  no  new  matter.  From  a 
decree  substantially  in  accordance  with  the  prayer  of 
the  complainti  the  defending  husband  and  wife  appeal. 

Modified. 

For  appellants  there  was  a  brief  over  the  name  of 
Messrs.  De  Armond  £  De  Armond,  with  an  oral  argu- 
ment by  Mr.  Hugh  L.  De  Armond. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Clarence  L.  Reames  and  Mr.  Alfred  E.  Reames, 
with  an  oral  argument  by  Mr.  Clarence  L.  Reames. 

Mr.  Justice  Burnett  delivered  the  opinion  of  the 
court. 

The  relationship  of  the  defendant  parties  affecting 
the  issues  in  this  case  is  defined  by  the  following  ex- 
cerpts from  our  laws : 

**The  property  and  pecuniary  rights  of  every  mar- 
ried woman,  at  the  time  of  marriage,  or  afterward 
acquired  by  gift,  devise,  or  inheritance,  shall  not  be 
subject  to  the  debts  or  contracts  of  the  husband;  and 
laws  shall  be  passed  providing  for  the  registration  of 
the  wife's  separate  property":  Const,  of  Oregon, 
Article  XV,  Section  5. 

**  When  property  is  owned  by  either  husband  or  wife, 
the  other  has  no  interest  therein  which  can  be  the  sub- 
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ject  of  contract  between  them,  or  such  interest  as  will 
make  the  same  liable  for  the  contracts  or  liabilities  of 
either  the  husband  or  wife  who  is  not  the  owner  of  the 
property,  except  as  provided  in  this  act'':  Section  7034, 
L.  0.  L. 

**A  conveyance,  transfer,  or  lien  executed  by  either 
husband  or  wife  to  or  in  favor  of  the  other  shall  be 
valid  to  the  same  extent  as  between  other  persons": 
Section  7036,  L.  O.  L. 

*  *  Neither  husband  nor  wife  is  liable  for  the  debts  or 
liabilities  of  the  other  incurred  before  marriage,  and 
except  as  herein  otherwise  declared  they  are  not  liable 
for  the  separate  debts  of  each  other,  nor  is  the  rent  or 
income  of  such  property  liable  for  the  separate  debts 
of  the  other":  Section  7038,  L.  0.  L. 

^*The  property  and  pecuniary  rights  of  every  mar- 
ried woman  at  the  time  of  her  marriage  or  afterwards 
acquired  shall  not  be  subject  to  the  debts  or  contracts 
of  her  husband,  and  she  may  manage,  sell,  convey,  or 
devise  the  same  by  will  to  the  same  extent  and  in  the 
same  manner  that  her  husband  can,  property  belonging 
to  him":  Section  7044,  L.  0.  L. 

These  extracts  embody  the  principle  that  no  liability 
can  attach  to  or  disability  be  imposed  upon  a  woman 
merely  because  she  is  the  wife  of  some  man.  They 
emancipate  her  from  the  rigor  of  the  common  law 
which  regarded  a  man  and  wife  as  one  person,  and  he 
that  one.  The  result  is  that  so  far  as  contracts  be- 
tween them  are  concerned  they  may  be  executed  and 
carried  into  effect  in  like  manner  as  between  other  per- 
sons not  so  related:  Stickney  v.  Stickney,  131  U.  S.  227 
(33  L.  Ed.  136,  9  Sup.  Ct.  Rep.  677) ;  Garner  v.  Second 
Nat.  Bk.,  151  U.  S.  420  (38  L.  Ed.  218, 14  Sup.  Ct.  Rep. 
390) ;  Adoue  v.  Spencer,  62  N.  J.  Eq.  782  (49  Atl.  10, 
90  Am.  St.  Rep.  484,  56  L.  R.  A.  817,  and  note  on 
page  820). 

1.  It  is  admitted  and  the  conveyances  introduced  in 
evidence  show  that  the  husband  took  the  title  to  the 
property  in  dispute  in  his  own  name,  and,  about  a  year 
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before  the  filing  of  the  petition  in  bankruptcy,  con- 
veyed it  to  his  wife.  In  respect  to  the  date  thereof  the 
transfer  is  not  within  the  limit  prescribed  by  Section 
67  of  the  National  Bankruptcy  Law  (Act  July  1,  1898, 
Chap.  541,  30  Stat.  564  [U.  S.  Comp.  Stats.  1901, 
p.  3449]),  making  alienations  of  property  void  when 
made  by  a  bankrupt  within  four  months  next  prior  to 
filing  the  petition.  In  the  testimony  the  sole  effort  of 
the  plaintiff  is  to  show  that,  in  property  statements 
made  by  the  husband  to  those  of  whom  he  sought  credit 
in  connection  with  his  business  as  a  dealer  in  agri- 
cultural instruments,  he  stated  that  he  was  the  owner 
of  the  real  property  in  dispute.  There  is  no  testimony 
whatever  tending  to  show  that  the  wife  knew  of  these 
representations  or  did  any  act  whatever  that  would 
lead  the  creditors,  whom  the  trustee  represents,  to  take 
any  action  to  their  disadvantage.  By  her  own  testi- 
mony, as  well  as  by  that  of  her  husband  and  of  her  sis- 
ter, all  of  which  is  undisputed  in  any  way  whatever, 
she  shows  that  in  1896  her  mother  gave  to  her  and  each 
of  her  two  sisters  the  sum  of  $3,500,  and  later,  in  1911, 
she  inherited  from  her  mother  the  additional  amount 
of  $725.  It  is  without  dispute  in  the  testimony  that  it 
was  the  wife's  money  which  was  paid  for  the  realty 
in  question,  except  lot  3  already  mentioned.  There  is 
no  evidence  whatever  in  any  way  controverting  this 
fact.  It  is  well  settled  that  where  one  using  the  money 
of  another  purchases  real  property,  taking  title  in  his 
own  name  instead  of  that  of  the  owner  of  the  money, 
without  consent  of  the  latter,  a  trust  is  raised  in  favor 
of  the  one  owning  the  money,  so  that,  while  the  bare 
legal  title  is  in  the  grantee  named  in  the  conveyance, 
yet  the  equitable  estate  is  in  the  one  who  furnished  the 
money.  This  doctrine  was  established  as  between  hus- 
bank  and  wife  in  the  early  case  of  Springer  v.  Young, 
14  Or.  260  (12  Pac.  400).    The  principle  is  also  recog- 
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nized  in  Barger  v.  Barger,  30  Or.  268  (47  Pac.  702) ; 
Oregon  Lbr.  Co.  v.  Jones,  36  Or.  80  (58  Pac.  769) ; 
Schwartz  v.  Gerhardt,  44  Or.  425  (75  Pac.  698).  In 
Springer  v.  Young  the  rule  was  applied  to  a  trans- 
action occurring  long  before  ,the  enactment  of  the  stat- 
utes already  quoted.  Since  these  laws  have  placed 
husband  and  wife  on  the  same  footing  as  other  per- 
sons in  respect  to  their  right  to  contract,  the  maxim 
applies  all  the  more  strongly  to  a  transaction  like  the 
one  under  consideration. 

Buying  the  land  with  the  wife's  money  and  taking 
title  in  his  own  name  created  an  obligation  of  trust  in- 
cumbent upon  the  husband  which  was  equally  as  sacred 
as  any  he  could  incur  with  his  creditors.  The  only  dis- 
tinction attaching  to  such  cases  is  that,  on  account  of 
the  marriage  relation  being  one  of  peculiar  confidence 
and  intimacy,  courts  will  strictly  scrutinize  the  testi- 
mony affecting  a  transaction  between  husband  and  wife 
and  require  its  validity  to  be  clearly  proven.  These 
conditions  are  niet  by  the  testimony  in  the  case  at  bar. 
As  pointed  out  above,  the  only  showing  as  to  the  source 
of  the  funds  invested  in  the  property  is  that  it  was  the 
wife's  money  which  bought  the  land,  and  we  are  not 
at  liberty  to  disregard  the  same  arbitrarily.  In  real 
truth,  then,  the  wife  was  the  equitable  owner  of  the 
land  at  and  prior  to  the  time  the  husband  executed  the 
conveyance.  It  is  thoroughly  established  by  the  prece- 
dents that  a  debtor  may  satisfy  the  claims  of  one  cred- 
itor although  he  is  thereby  rendered  unable  to  fully 
satisfy  the  demands  of  other  creditors.  By  a  parity  of 
reasoning  the  husband  in  this  case  had  a  right  to  ful- 
fill his  trust  obligation  to  his  wife  by  conveying  to  her 
what  was  in  very  truth  already  her  own.  She  is  en- 
titled, therefore,  to  the  benefit  of  that  transaction  un- 
less some  conduct  of  hers  estops  her  from  alleging 
what  was  indeed  the  truth. 
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2.  There  are  two  reasons  why  estoppel  of  the  wife 
cannot  be  worked  out  in  this  case.  The  first  is  that  an 
opportunity  was  offered  to  the  plaintiff  in  his  reply  to 
respond  to  the  answer  in  substance  that,  notwithstand- 
ing the  affirmative  matter  in  the  answer  might  be  true, 
yet  the  conduct  of  the  wife  was  such  as  to  lead  the 
creditors  into  a  disadvantageous  position  by  relying 
upon  her  conduct,  and  so  her  mouth  was  closed  to 
speak  even  the  truth  in  her  defense ;  yet  no  estoppel  is 
pleaded.  Because  estoppels  suppress  the  real  truth, 
they  are  odious,  and  they  who  would  rely  upon  them 
must  strictly  plead  them. 

3.  A  second  reason  rests  upon  the  fact  that  there  is 
a  total  absence  of  testimony  to  show  that  the  wife 
knew  or  had  any  reason  to  know  that  her  husband  was 
representing  to  his  intended  creditors  that  he  owned 
the  property  in  question,  or  that  she  did  any  act  what- 
ever inducing  them  to  extend  credit  in  the  premises. 
On  the  contrary,  both  she  and  her  husband  declare  that 
she  was  unskilled  in  business  and  knew  nothing  what- 
ever of  the  conduct  of  his  affairs  or  of  his  statements 
to  his  creditors.  By  the  express  provisions  of  Section 
7401,  L.  0.  L.,  the  laws  of  Oregon  relating  to  fraudu- 
lent conveyances  do  not  operate  **in  any  manner  to 
affect  or  impair  the  title  of  a  purchaser  for  a  valuable 
consideration,  unless  it  shall  appear  that  such  pur- 
chaser had  previous  notice  of  the  fraudulent  intent  of 
his  immediate  grantor.''  It  is  not  shown  that  she  even 
knew  that  he  owed  a  dollar.  The  plaintiff  does  not  do 
equity  while  he  seeks  it  in  that  he  does  not  ask  for  an 
accounting  or  allow  the  wife  to  retain  the  money  which 
she  invested,  but  he  is  endeavoring  to  utterly  set  aside 
the  conveyance  and  subject  the  whole  property  to  the 
claims  of  the  creditors.  It  is  a  case  of  a  wife  unlearned 
in  the  ways  of  business  trusting  one  whom  above  all 
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others  she  had  a  right  to  trust,  and  in  the  absence  of 
any  inequitable  conduct  on  her  part  she  is  entitled  to  be 
protected  by  a  court  of  chancery.  Under  the  circum- 
stances, it  would  be  unjust  to  take  her  all  to  pay  a  por- 
tion of  creditors'  claims. 

In  brief,  the  marriage  relation  does  not  differentiate 
the  parties  from  any  other  persons  similarly  situated, 
except  that  the  court  will  carefully  scrutinize  the  evi- 
dence relating  to  the  transaction.  In  the  absence  of 
any  contradictory  testimony,  the  court  is  not  at  liberty 
to  disregard  the  plain  and  circumstantial  narration  of 
the  origin  of  the  funds  invested  in  the  property.  And, 
finally,  there  being  nothing  in  the  conduct  of  the  wife 
to  amount  to  an  estoppel,  she  is  entitled  to  the  aid  of  a 
court  of  equity  in  protecting  her  actual  rights,  espe- 
cially since  no  estoppel  has  been  pleaded  against  her. 
The  case  is  governed  by  the  principles  laid  down  by 
this  court  in  the  following  cases:  Coolidge  v.  Oberlin, 
66  Or.  563  (135  Pac.  167) ;  Gladstone  Lbr.  Co.  v.  Kelly, 
64  Or.  163  (129  Pac.  763) ;  Ball  v.  Danton,  64  Or.  184 
(129  Pac.  1032) ;  Coffey  v.  Scott,  66  Or.  465  (135  Pac. 
88). 

4.  It  was  argued  that,  because  the  defendants  did 
not  formally  deny  the  allegation  that  prior  to  the  date 
of  the  deed  the  husband  was  the  owner  in  fee  of  the 
land,  they  must  suffer  a  decree  against  them.  Equity, 
however,  regards  the  substance  and  not  the  form,  and, 
from  a  consideration  of  all  the  pleadings,  it  is  plain 
that  the  contention  is  that,  while  the  husband  had  a 
paper  title  to  the  naked  fee,  yet  the  wife  was  the  real 
owner  thereof. 

The  conclusion  is  that  the  decree  of  the  Circuit  Court 
is  modified  so  that  the  bill  shall  be  dismissed  as  to  all 
the  property  except  lot  3,  in  block  17,  in  the  town  of 
Gold  Hill,  Jackson  County,  Oregon,  which  the  plead- 
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ings  admit  really  belonged  to  the  husband,  and  which 
must  be  subjected  to  the  payment  of  his  debts. 

Modified. 

Mr.  Chief  Justice  McBride,  Mr.  Justice  Moobe  and 
Me.  Justice  Bamsey  concur. 


Argued  April  14,  modified  May  19,  1914. 

BETTENCOURT  v.   BETTENCOURT. 

(142  Pac.  326.) 

Account — ^Actions — ^Evidence — ^Weight  and  Snfllciency. 

1.  In  a  suit  for  accounting  for  money  due  plaintiff  under  a  transac- 
tion whereby  a  farm  of  plaintiff  and  defendant  had  been  exchanged 
for  real  property  in  Portland,  evidence  held  to  show  that,  in  order 
to  prevail  on  plaintiff  and  his  wife  to  execute  the  deed  of  the  farm, 
defendant  agreed  that,  when  the  exchange  should  be  made,  the  plain- 
tiff should  go  to  Portland  and  defendant  would  settle  with  plaintiff 
and  pay  him  what  he  should  be  entitled  to  receive  on  account  of 
his  investment  and  work  on  the  farm  and  the  personal  property  that 
was  conveyed  in  making  the  exchange. 

Account — ^Actions — ^Evidence— Weight  and  Sufficiency. 

2.  In  a  suit  for  accounting  arising  from  an  exchange  of  a  farm 
owned  by  plaintiff  and  defendant  for  city  real  property,  the  title  to 
which  defendant  took  in  his  name,  evidence  held  to  show  that  plaintiff 
was  entitled  to  receive  from  defendant  $4,t)00. 

Trusts — ^FoUowlng  Trust  Property — Election. 

3.  When  a  trustee  has  violated  the  trust  by  purchasing  property 
with  trust  funds  and  taking  title  in  his  own  name,  the  beneficiary 
may  elect  either  to  fasten  the  trust  on  the  purchased  property  or  to 
proceed  against  the  trustee  personally,  and,  when  he  makes  an  election, 
it  is  binding  and  cannot  be  revoked. 

[As  to  right  to  follow  trust  fund,  see  note  in  40  Am.  St.  Rep. 
608.] 

Trusts — ^FoUowlng  Trust  Property — ^Election. 

4.  When  a  beneficiary,  with  knowledge  of  the  facts,  elects  to  pro- 
ceed against  a  trustee  personally,  he  waives  the  right  to  have  the 
trust  impressed  on  property  purchased  with  trust  funds,  and  a  court 
cannot  decree  that  the  property  so  purchased  be  sold  to  satisfy  the 
amount  due  beneficiary. 

Trusts — Constructive  Trusts — Purchase  With  Funds  of  Another. 

5.  When  the  consideration  paid  for  land  proceeds  from  two  per- 
sons and  a  conveyance  is  taken  in  the  name  of  one  only,  a  trust  results 
in  favor  of  the  other  in  proportion  to  the  amount  paid  by  him. 

[As  to  constructive  trusts,  what  they  are  and  when  created,  see 
note  in  51  Am.  Dec.  751.] 
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From  Multnomah :  Hbnby  E.  McGinn,  Judge. 

This  is  a  suit  by  A.  Bettencourt  against  Enos  Betten- 
court  for  an  accounting.  From  a  decree  in  favor  of 
defendant,  plaintiff  appeals.  The  facts  are  fully 
stated  in  the  opiiiion  of  the  court.  Modified. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Martin  L,  Pipes,  Mr.  George  A.  Pipes  and  Mr. 
John  M.  Pipes,  with  oral  arguments  by  Mr.  John  M. 
Pipes  and  Mr.  George  A.  Pipes. 

For  respondent  there  was  a  brief  with  oral  argu- 
ments by  Mr.  A.  E.  (Jlark  and  Mr.  R.  E.  Dennison. 

Department'!.  Mr.  Justice  Bamset  delivered  the 
opinion  of  the  court. 

On  October  8, 1912,  the  plaintiff  commenced  this  suit 
for  an  accounting.  The  complaint  alleges,  in  sub- 
stance, that  on  or  about  September  1,  1908,  the  plain- 
tiff and  the  defendant  jointly  purchased  a  farm  in  Lane 
Qounty,  containing  720  acres  of  land,  and,  also,  certain 
personal  property  thereon,  for  the  sum  of  $14,400. 
The  deed  of  conveyance  of  said  land  was  made  to  the 
plaintiff  and  the  defendant  in  the  ordinary  form. 
There  was  a  mortgage  on  the  farm  at  the  time  that 
they  purchased  it  for  $8,000,  and  they,  as  a  part  of  the 
consideration  for  said  property,  assumed  the  payment 
of  said  mortgage,  and  they  paid  the  balance  of  the  pur- 
chase price  of  said  property,  amounting  to  $6,400.  The 
plaintiff  paid  $100  of  said  balance  of  $6,400,  and  the 
defendant  paid  $5,877.50  thereof,  and  the  evidence  fails 
to  show  which  of  the  parties  paid  the  remainder  of  the 
$6,400.  It  was  the  agreement  between  the  plaintiff  and 
the  defendant  that  each  of  them  should  pay  one  half  of 
the  purchase  price  of  said  premises,  and  that  each 
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should  own  an  undivided  half  thereof,  and  that  the 
plaintiff  should  reimburse  the  defendant  for  all  sums 
that  the  latter  should  pay  for  said  property  in  excess 
of  his  half  of  the  purchase  price  thereof.  The  com- 
plaint alleges  also,  in  substance,  that,  at  the  time  of  the 
purchase  of  said  farm,  it  was  agreed  between  the  plain- 
tiff and  the  defendant,  in  consideration  of  the  advance 
of  $3,200  on  the  first  payment  by  the  defendant  for 
the  benefit  of  the  plaintiff,  that  the  plaintiff  and  his 
family  should  go  into  possession  of  said  farm  and  oper- 
ate, cultivate,  and  improve  the  same,  and  that  the  plain- 
tiff and  his  family  should  have  a  living  from  said  farm 
and  the  proceeds  therefrom,  and  that  the  profits  over 
and  above  that  should  be  divided  equally  between  the 
plaintilft  and  the  defendant;  that  the  plaintiff  and  his 
family  went  into  possession  of  said  farm  and  operated, 
cultivated  and  improved  the  same  with  prudence  and 
industry,  and  that  the  plaintiff  took  therefrom  such  a 
living  for  himself  and  family  as  was  reasonably  neces- 
sary and  no  more. 

The  complaint  alleges,  also,  that  the  plaintiff  made 
large  profits  on  said  farm  over  and  above  the  living  for 
himself  and  family,  and  that  the  plaintiff  spent  said 
profits  in  improving  said  farm  and  the  buildings 
thereon,  and  in  increasing  and  improving  machinery 
and  implements  and  other  property,  all  with  the  con- 
sent and  by  the  express  direction  of  the  defendant,  so 
that  the  value  of  the  improvements  so  made  by  the 
plaintiff,  together  with  the  value  of  the  stock  and  other 
property  placed  upon  said  farm  by  the  plaintiff,  ex- 
ceeded the  sum  of  $6,000.  The  complaint  alleges,  also, 
that  during  the  four  years  that  the  plaintiff  occupied 
said  farm,  the  land  naturally  increased  in  value  to  a 
great  extent,  so  that  on  September  1,  1912,  the  said 
farm  and  the  personal  property  thereon  were  reason- 
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ably  worth  the  sum  of  $34,800;  that  in  addition  to  the 
earnings  of  said  farm^there  was,  also,  invested  in  the 
said  improvements  and  stock,  and  for  taxes  the  sum  of 
$1,141.69  by  the  plaintiff,  and  $901  by  the  defendant; 
that  the  defendant  paid  the  interest  on  said  $8,000,  for 
four  years,  amounting  to  $1,600.  The  complaint  al- 
leges, also,  that  on  September  1,  1912,  the  plaintiff 
owed  the  defendant  for  his  one  half  interest  in  said 
farm  and  the  personal  property  thereon,  the  following 
sums,  to  wit :  $3,200 ;  one  half  of  the  said  sum  of  $1,600, 
paid  as  interest  as  aforesaid,  with  interest  thereon  at 
the  rate  of  6  per  cent  for  two  years,  or  $872 ;  one  half 
of  $270,  with  interest  thereon  for  four  years  at  6  per 
cent  per  annum,  or  $167 — said  sum  of  $270  having  been 
expended  by  the  defendant  in  locating  and  negotiating 
for  the  purchase  of  said  farm,  making  a  total  of 
$4,239.40,  from  which  should  be  deducted  $115.50,  being 
the  excess  of  cash  invested  by  the  plaintiff  after  the 
purchase  of  the  said  farm,  which  would  leave  a  balance 
of  $4,123.90  due  from  the  plaintiff  to  the  defendant  for 
the  plaintiff's  interest  in  said  farm  and  personal  prop- 
erty. The  complaint  alleges,  also,  that  on  or  about 
September  1,  1912,  the  defendant  represented  to  the 
plaintiff  that  they  could  trade  said  farm  and  the  per- 
sonal property  thereon  to  one  Ellis  for  a  certain  lot 
in  Portland,  Oregon,  on  which  there  was  a  brick  build- 
ing, and  which  is  referred  to  hereafter  as  the  I^ortland 
real  estate;  that  the  defendant  represented  to  the 
plaintiff  that  the  Portland  real  estate  was  producing 
an  income  of  $500  per  month  and  was  worth  $55,000 ; 
and  that  they  could  trade  said  farm  for  the  same  by 
paying  $13,000  in  addition,  and  assuming  a  mortgage 
on  the  Portland  real  estate  for  $14,000,  and  the  defend- 
ant represented  to  the  plaintiff  that,  in  case  the  said 
trade  should  be  consummated,  the  plaintiff  would  have 
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the  same  interest  in  the  said  Portland  real  estate  that 
he  had  in  the  said  farm  and  personal  property  thereon ; 
that  the  plaintiff,  relying  upon  said  representations  of 
the  defendant,  was  induced  thereby  to  convey  and  did 
convey  unto  the  said  Ellis  all  of  his  said  interest  in 
said  farm  and  personal  property.  The  complaint  al- 
leges, also,  that  in  consideration  of  the  said  transfer 
of  the  said  farm  and  personal  property  as  aforesaid, 
the  defendant  procured  a  deed  from  the  said  Ellis  con- 
veying to  the  defendant  said  Portland  real  estate ;  that 
the  defendant  fraudulently  caused  said  deed  to  be  exe- 
cuted so  as  to  omit,  the  name  of  the  plaintiff  as  a 
grantee  of  said  premises,  but  took  the  said  real  estate 
in  his  own  name,  and  holds  the  same  under  said  deed, 
and  claims  to  be  the  absolute  and  exclusive  owner 
thereof ;  and  that  the  plaintiff  has  no  interest  whatever 
in  the  same.  The  complaint  alleges,  also,  that  the  de- 
fendant has  refused  to  account  to  the  plaintiff  or  to 
pay  him  anything  whatever  for  his  said  interest  in  said 
farm  and  personal  property,  and  denies  that  the  plain- 
tiff has  or  had  any  interest  in  said  farm,  or  any  claim 
against  him,  either  in  law,  or  in  equity,  on  account  of 
the  matters  hereinbefore  alleged.  The  complaint  al- 
leges, also,  that  plaintiff  hereby  waives  any  claim  that 
he  may  have  in  the  said  Portland  real  estate,  and  elects 
to  charge  and  hold  the  defendant  liable  for  the  value 
of  his  said  interest  in  said  farm  and  personal  property, 
less  the  amount  due  the  defendant  as  aforesaid.  The 
complaint  prays  for  an  accounting  and  for  a  decree 
for  $9,276.10. 

The  answer  sets  up  affirmatively  the  defendant's  ver- 
sion of  the  facts  and  denies  every  allegation  of  the  com- 
plaint inconsistent  therewith.  The  reply  denies  the 
allegations  of  the  answer.  The  court  below  entered  a 
decree  finding  that  there  was  due  the  defendant  for 
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money  expended  in  the  transactions  referred  to  in  the 
pleading,  including  interest  to  May  20, 1913,  $26,835.61, 
and  that  there  is  due  the  plaintiff  for  money  expended 
in  said  transactions,  including  interest,  the  sum  of 
$1,328,  and  decreeing  the  sale  of  the  said  Portland 
property,  etc.     The  plaintiff  appeals. 

1.  The  evidence  shows  that  the  parties  to  this  suit 
are  brothers,  and  that  the  defendant  is  in  good  finan- 
cial condition ;  that  he  is  younger  than  the  plaintiff  and 
was  unmarried  at  the  commencement  of  the  transac- 
tions mentioned  in  the  complaint.  The  plaintiff  has  a 
wife  and  eight  children,  and  possesses  little  property. 
The  relations  between  the  plaintiff  and  the  defendant 
were  very  friendly  until  a  short  time  before  this  suit 
was  brought  The  cause  of  their  estrangement  is  not 
fully  shown  by  the  evidence.  It  is  shown,  however, 
that  they  ceased  to  be  friends  about  the  time  that  they 
sold  the  farm  and  personal  property,  or  a  short  time 
prior  thereto.  The  defendant  entered  into  the  busi- 
ness transactions  mentioned  in  the  pleading  for  the 
purpose  of  assisting  the  plaintiff  and  bettering  his 
financial  condition.  Prior  to  September  1,  1908,  the 
plaintiff  and  his  family  resided  in  California.  About 
that  date,  the  plaintiff  and  his  family  came  to  this 
state,  at  the  request  of  the  defendant,  for  the  purpose 
of  purchasing  a  farm  and  bettering  his  financial  con- 
dition. After  looking  around  for  some  time,  he  found 
a  720-acre  farm  about  nine  miles  southwest  of  Eugene 
that  suited  him.  The  defendant  looked  at  this  farm, 
and  he  and  the  plaintiff  purchased  it,  and  the  farm  was 
deeded  to  them.  The  purchase  price  of  the  farm  and 
certain  personal  property  that  went  with  it  was 
$14,400.  There  was  a  mortgage  upon  it,  and  they,  by 
the  deed  of  conveyance,  expressly  assumed  the  pay- 
ment of  said  mortgage  as  a  part  of  the  $14,400,  to  be 
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paid  by  them.  The  amount  of  the  mortgage  was 
$8,000,  and  it  was  not  due.  The  amount  to  be  paid  in 
excess  of  the  mortgage  was  $6,400.  Six  thousand  dol- 
lars of  this  amount  was  paid  at  the  date  of  the  pur- 
chase. The  plaintiff  paid  $100,  and  the  defendant 
paid  $5,877.50  according  to  the  evidence.  The  evidence 
fails  to  show  who  paid  the  additional  $22.50  necessary 
to  make  the  $6,000  paid  at  the  time  of  the  purchase. 
The  other  $400,  and  interest  thereon,  were  paid  subse- 
quently, by  the  defendant.  It  was  the  agreement  be- 
tween the  parties  that  they  were  to  own  the  farm 
equally,  and  that  the  plaintiff  should  repay  to  the  de- 
fendant all  that  the  latter  paid  in  excess  of  his  half  of 
the  purchase  price  thereof.  It  was  agreed  between  the 
parties  that  the  plaintiff  and  his  family  should  reside 
on  the  farm  and  cultivate,  and  improve  and  manage  it, 
and  that  the  plaintiff  should  have  a  living  for  himself 
and  family  out  of  the  products  of  the  farm,  and  that 
the  remainder  of  the  net  proceeds  should  be  expended 
in  improving  and  stocking  the  farm.  According  to  the 
contract,  the  plaintiff  and  his  family  resided  upon, 
cultivated  and  improved  said  premises  from  Septem- 
ber, 1908,  until  September,  1912,  a  period  of  about  four 
years. 

The  plaintiff,  his  wife,  and  four  of  his  children  did 
farm  work  on  the  premises  during  said  period.  A 
young  girl  shocked  the  grain  after  the  binder,  and  the 
wife  did  various  sorts  of  work,  including  cutting  wood 
and  hauling  it  from  the  timber.  The  evidence  shows 
that  the  plaintiff  and  his  family  worked  hard  and  lived 
frugally  during  the  four  years  that  they  lived  on  the 
farm.  The  plaintiff's  wife  testified  that  she  did  not 
have  a  pair  of  new  shoes  during  the  time  that  they 
were  on  the  premises.  The  trial  judge  remarked  that 
they  worked  hard,  but  that  he  could  not  see  that  they 
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were  anywhere  on  the  pay  rolls.  The  defendant 
visited  the  farm  frequently  and  made  directions  as  to 
improvements  and  stocking  up  of  the  farm,  and  fur- 
nished money  to  be  expended  therein. 

A  large  amount  of  improvements  were  made  on  the 
premises  by  the  plaintiff,  and  most  of  the  money  used 
in  doing  so  was  furnished  by  the  defendant,  and  it  is 
shown  by  the  evidence  that  the  plaintiff  and  his  wife 
and  four  of  their  children  worked  hard  and  faithfully 
in  improving  and  carrying  on  the  farm.  The  products 
of  the  farm,  less  a  scant  living  for  the  plaintiff's 
family,  were  spent  in  betterments.  As  nearly  as  we 
can  ascertain  from  the  evidence,  the  plaintiff  spent  of 
his  own  funds  that  he  realized  from  the  property  which 
he  had  in  California,  as  much  as  $1,200,  in  improve- 
ments on  the  farm.  We  find  that  the  amount  invested 
by  the  defendant  in  the  farm,  and  in  stocking  and  im- 
proving it,  including  money  loaned  the  plaintiff  and 
other  items  admitted  by  the  plaintiff,  was  about  $10,- 
713.25.  The  improvements  made  on  the  farm  during 
the  four  years  that  the  parties  owned  it  were  sub- 
stantial and  valuable,  and  the  amount  of  personal  prop- 
erty on  the  place  and  sold  with  it  was  much  greater 
than  the  amount  upon  it  when  they  purchased  it. 
There  was  a  considerable  natural  increase  in  the  value 
of  the  land  between  September,  1908,  and  September, 
1912,  when  the  land  was  sold,  as  stated  infra. 

Both  parties  wanted  to  sell  the  farm  and  the  per- 
sonal property  in  1912.  They  asked  $40  per  acre  for 
it.  The  defendant  made  a  contract  to  exchange  the 
farm  and  the  personal  property  upon  it  for  an  apart- 
ment house  in  Portland.  The  apartment  house  was 
encumbered  with  a  mortgage  of  $14,000  and  the  owner 
required  the  payment  of  $13,000  in  cash,  and  the  as- 
sumption of  said  mortgage  for  $14,000,  and  he  was 
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willing  to  assume  the  payment  of  the  $8,000  mortgage 
on  the  farm.  .  The  parties  agreed  upon  the  making  of 
said  exchange,  and  the  plaintiff  and  the  defendant 
joined  in  conveying  said  farm  and  the  personal  prop- 
erty to  Ellis,  the  owner  of  the  said  apartment  house, 
and  said  Ellis,  at  the  request  of  the  defendant,  con- 
veyed said  apartment  house  to  the  defendant  as  sole 
grantee,  and  the  latter  paid  said  Ellis  said  sum  of 
$13,000  in  cash  and  assumed  the  payment  of  said  mort- 
gage of  $14,000  on  said  apartment  house.  The  plain- 
tiflf  and  his  family  surrendered  the  possession  of  said 
farm  and  personal  property  to  said  Ellis.  The  plain- 
tiff testifies  that,  when  he  agreed  to  the  exchange  of 
the  properties,  the  defendant  told  him  to  go  to  Portland 
and  agreed  that  he  would  then  have  a  settlement  with 
the  plaintiff  concerning  the  said  business. 

Mrs.  Bettencourt,  wife  of  the  plaintiff,  testifies  that 
the  defendant  told  her  that  the  plaintiff  and  she  would 
get  $7,000  or  $8,000  in  cash  out  of  the  business ;  that 
they  would  not  have  any  interest  in  the  building  that  he 
was  trading  for  in  Portland;  and  that  they  were  to 
get  cash  for  their  interest  in  the  business:  Ev.,  p.  86. 

The  plaintiff  testifies  that  when  he  went  to  Portland 
to  have  a  settlement  with  the  defendant,  according  to 
the  contract,  the  defendant  at  first  told  him  that  he 
had  nothing  to  settle  with  him.  He  says  that  the  de- 
fendant, later,  figured  up  the  business  and  said  that 
there  was,  after  taking  out  all  that  was  going  to  the 
defendant,  $12,300  to  divide  between  the  plaintiff  and 
the  defendant,  or  $6,150  due  the  plaintiff:  Ev.,  p.  15. 
He  testifies  also,  that  the  defendant  said  that  he  would 
not  pay  him  anything  until  he  should  sell  the  build- 
ing, and  that,  when  he  should  sell  it,  he  would  take 
his  money  out,  and,  if  there  is  anything  left,  he  would 
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divide  with  him.    The  defendant  gives  his  version  of 
the  matter  as  follows : 

**I  made  the  deal.  He  undertood  the  whole  thing. 
I  told  him  about  the  deal.  I  says,  'Here,  Anton,'  I 
says,  'you  know  you  got  in  on  this  ranch;  you  never 
gave  me  a  scratch  of  pen  security  on  this  money ;  you 
never  put  in  a  dollar  in  here.  Now,  I  am  putting  in  a 
lot  of  money  on  this  building.  You  understand  the 
situation.  I  am  going  to  take  these  papers  made  out 
to  me,  but  any  time  I  will  give  you  agreements,  writ- 
ten agreements,  any  time  you  pay  your  share  of  the 
money,  or  if  you  add  the  profits  of  this  building  added 
to  the  principal,  and  any  time  that  money  is  paid  you 
will  get  your  undivided  half  interest  on  the  building,  or 
one-quarter  undivided  of  the  building  any  time  you 
want  it ;  I  will  give  you  your  name  on  the  deed  as  soon 
as  you  pay  a  part  of  your  proportion,  your  share  of 
the  money.*  *' 

We  conclude  from  the  evidence  that  in  order  to  pre- 
vail on  the  plaintiflF  and  his  wife  to  execute  the  deed 
of  the  farm  to  Ellis,  the  defendant  agreed  that,  when 
the  exchange  should  be  made,  the  plaintiff  should  go  to 
Portland,  and  that  he  would  settle  with  the  plaintiff 
and  pay  him  what  he  should  be  entitled  to  receive  in 
equity  and  good  conscience  on  account  of  his  invest- 
ment in  and  work  upon  the  720-acre  farm,  and  the 
personal  property  that  was  conveyed  to  Ellis. 

2.  It  is  shown  by  the  evidence  that  the  plaintiff  and 
his  family  worked  faithfully  and  lived  frugally  dur- 
ing the  four  years  that  they  resided  on  the  farm,  and 
that  valuable  permanent  improvements  were  made  on 
the  premises.  The  plaintiff  left  on  the  farm  a  con- 
siderable amount  of  personal  property  that  was  sold 
with  the  farm.  Among  the  things  thus  left  and  sold 
were  the  following:  60  head  of  cattle;  45  head  of 
goats ;  34  head  of  hogs ;  8  head  of  horses ;  50  turkeys ; 
a  Jot  of  chickens;  more  than  1,000  bushels  of  grain;  80 
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tons  of  hay.  Among  the  improvements  made  on  the 
place  were  the  following :  A  cow  bam,  56x80  feet,  cost- 
ing $700;  a  milk  house  and  creamery,  costing  about 
$300 ;  a  horse  bam  was  torn  down  and  a  new  roof,  sides, 
floor,  and  timbers  put  in;  a  slaughter-house  costing 
$50  or  $60 ;  the  horse  bam  cost  $250  or  $260 ;  plumbing 
was  put  in  the  dwelling-house,  and  a  bath-tub  and 
stationary  wash-tubs,  hot  and  cold  water,  and  lava- 
tories upstairs  and  downstairs  were  put  in ;  the  spring 
was  cemented,  and  the  water  piped  to  the  house  and 
a  large  cement  tank  was  put  in;  and  three  miles  of 
6-wire  fence  was  built. 

The  plaintiff  gave  a  list  of  personal  property  that 
was  on  the  place  when  it  was  sold  to  Ellis,  and  testified 
that  said  property,  after  deducting  therefrom  the  value 
of  the  personal. property  on  the  place  when  they  bought 
it,  was  worth,  in  his  judgment,  $6,180.  We  believe 
that  his  evidence  on  that  point  was  not  seriously  con- 
troverted by  other  evidence.  That  property  was  sold 
with  the  land.  It  was  stated  in  the  evidence  that  the 
improvements  made  on  the  place  cost  $2,000  and  that 
the  personal  property  was  worth  more  than  $6,000. 
The  farm  and  the  personal  property  were  valued  in 
the  exchange  for  the  Portland  property  at  about  $28,- 
800,  or  $40  per  acre.  We  think  that  the  farm  and 
personal  property  were  worth  $25,513.25.  We  think, 
also,  that  the  labor  of  the  plaintiff  and  his  family  was 
worth  a  great  deal  more  than  the  living  that  they  re- 
ceived from  the  place,  and  that  this  labor  should  be 
allowed  as  a  complete  offset  to  any  claim  of  the  de- 
fendant for  interest  on  money  loaned  or  advanced.  We 
find  that  the  farm  and  personal  property  sold  were 
worth  at  the  date  of  the  sale  $25,513.25,  and  that  it 
was  subject  to  a  mortgage  of  $8,000,  which  the  grantee 
assumed ;  the  value  of  said  property  above  said  mort- 
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gage  being  $17,513.25.  In  the  exchange  of  the  prop- 
erty as  stated  supra,  the  defendant  received  the  benefit 
of  the  whole  of  said  $17,513.25. 

We  find  that  the  plaintiff  invested  in  said  farm  and 
personal  property  in  his  individual  money  $1,200,  and 
that  the  defendant  loaned  the  plaintiff  and  invested  in 
said  land  and  personal  property  $10,713.25.  This  in- 
cludes $600  loaned  or  given  to  the  plaintiff  in  Cali- 
fornia, in  1904,  and  the  $300  loaned  to  him  in  1908, 
$31.75  paid  for  examining  an  abstract,  $175  that  he 
paid  to  settle  a  trade  for  Vancouver  property,  and 
$500  that  he  paid  for  negotiating  the  exchange  of  the 
farm.  These  items  are  practically  admitted  by  the 
plaintiff.  Deducting  the  said  sum  of  $1,200  invested 
by  the  plaintiff  and  the  $10,713,25  loaned  and  invested 
by  the  defendant  from  the  $17,513.25  received  by  the 
defendant  by  said  exchange  of  property,  we  have  re- 
maining a  balance  of  $5,600,  to  be  divided  equally  be- 
tween the  plaintiff  and  the  defendant.  This  entitles 
each  to  $2,800  in  addition  to  what  he  invested.  This 
added  to  the  $1,200,  which  the  plaintiff  put  in  the  busi- 
ness in  money,  entitles  him  to  receive  from  the  defend- 
ant, in  all,  $4,000.  There  has  been  much  said  as  to 
the  value  of  the  farm  and  the  personal  property,  but 
we  have  taken  a  reasonably  conservative  view  of  the 
matter.  Witnesses  usually  differ  on  questions  of 
value. 

3-5.  Paragraph  10  of  the  complaint  is  as  follows : 

*'That  plaintiff  hereby  waives  any  claim  he  may 
have  in  said  Portland  real  estate  (the  apartment 
house),  and  elects  to  charge  and  hold  defendant  liable 
for  the  value  of  his  said  interest  in  said  farm  and 
personal  property,  less  the  amount  due  the  defendant 
as  aforesaid.  * ' 

The  plaintiff  having  waived  any  right  to  pursue  his 
equity  into  the  Portland  real  property  which  was 
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deeded  to  the  defendant  alone,  a  question  arises  as  to 
the  form  of  decree  that  should  be  granted.  Discussing 
a  similar  question  in  the  case  of  Oliver  v.  Piatt,  3  How. 
400  (11 L.  Ed.  622),  Mr.  Justice  Stobt  says : 

*'And  if  a  trustee  has  invested  the  trust  property, 
or  its  proceeds,  in  any  other  property  into  which  it 
can  be  distinctly  traced,  the  cestui  que  trust  has  his 
election  either  to  follow  the  same  into  the  new  invest- 
ment, or  to  hold  the  trustee  personally  liable  for  the 
breach  of  the  trust.  This  right  or  option  of  the  cestui 
que  trust  is  one  which  positively  and  exclusively  be- 
longs to  him,  and  it  is  not  in  the  power  of  the  trustee 
to  deprive  him  of  it  by  any  subsequent  repurchase," 
etc. 

In  Lathrop  v.  Bampton,  31  Cal.  23  (89  Am.  Dec. 
141),  the  court  says: 

''Where  a  trustee,  in  violation  of  his  trust,  invests 
the  trust  property  or  its  proceeds  in  other  property, 
the  cestui  que  trust  may  elect  to  hold  *  *  the  trustee 
personally  liable  to  him  for  the  breach  of  the  trust. 
The  former  he  can  do,  however,  only  when  he  can  fol- 
low and  identify  the  property  either  in  its  original  or 
substituted  form,  as  we  have  already  seen.  If  this 
cannot  be  done,  the  right  of  the  cestui  que  trust  to  elect 
is  gone,  because  its  exercise  has  become  impossible, 
and  he  is  therefore,  forced  to  rely  upon  the  personal 
liability  of  the  trustee." 

In  Libby  v.  Frost,  98  Me.  291  (56  Atl.  907),  the  court 
says: 

*'If  she  had  a  cestui  que  trust  interest  in  the  Lancy 
lot,  when  it  was  exchanged  for  the  Walker  lot,  she 
had  the  option  to  charge  the  Lancy  lot  or  the  Walker 
lot  with  the  trust.  She  elected  to  look  to  the  Walker 
lot,  of  the  value  of  about  $2,000,  and  thereby  waived 
and  released  her  claim  on  the  Lancy  lot.  Having  made 
her  election,  with  full  knowledge  of  the  facts,  she  is 
bound  by  it,  and  is  estopped  to  assert  a  claim  upon 
the  Lancy  lot." 
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2  Perry,  Trusts  (6  ed.),  Section  843,  says : 

''If  the  trust  property  or  its  proceeds  cannot  be 
identified,  the  cestui  que  trust  may  proceed  against  the 
trustee  as  an  ordinary  creditor,  and  it  is  said  that,  if 
he  elects  to  proceed  against  the  trustee  personally,  he 
cannot,  also,  proceed  against  the  trust  fund." 

In  Barker  v.  Barker,  14  Wis.  146,  the  court  says : 

*'If  the  trustee  uses  funds  to  buy  real  estate  in  his 
own  name,  the  cestui  que  trust  has  an  election  either 
to  hold  him  personally  responsible  for  the  money,  or 
to  follow  it  into  the  land  and  have  that  adjudged  trust 
property.  But  he  cannot  do  both.  And  electing  the 
one  remedy  is  a  waiver  of  the  other." 

19  Cyc,  pages  535,  536,  says: 

''It  is  necessary  that  the  cestui  que  trust  make  an 
election  between  these  remedies,  as  he  cannot  hold  and 
enjoy  the  proceeds  of  the  trust  property  and  at  the 
same  time  recover  the  property  itself.  And  where  he 
has  made  an  election  by  pursuing  one  remedy  with  a 
full  knowledge  of  the  facts,  he  cannot  afterward  pur- 
sue the  other  remedy.  Thus  when  he  has  elected  to 
hold  the  trustee  personally  responsible  for  an  improper 
investment,  he  cannot  afterward  follow  the  trust  prop- 
erty with  the  investment ;  and,  on  the  other  hand,  if  he 
elects  to  pursue  the  trust  property,  he  cannot  after- 
ward hold  the  trustee  personally  responsible.*' 

15  Cyc,  pages  262,  263,  says : 

"An  election  once  made,  with  knowledge  of  the  facts, 
between  coexisting  remedial  rights,  which  are  incon- 
sistent, is  irrevocable  and  conclusive,  irrespective  of 
intent,  and  constitutes  an  irrevocable  bar  to  any  action, 
suit  or  proceeding  based  upon  a  remedial  right  incon- 
sistent with  that  asserted  by  the  election,  or  to  the 
maintenance  of  a  defense  founded  on  such  inconsistent 
right.'' 

When  a  trustee  has  violated  the  trust  by  purchasing 
property  with  trust  funds  and  taking  the  title  in  his 
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own  name,  the  cestui  que  trust  hab  the  right  to  elect 
either  to  proceed  to  fasten  the  trust  upon  the  purchased 
property,  or  to  proceed  against  the  trustee  personally. 
When  with  knowledge  of  the  facts  he  thus  makes  an 
election,  it  is  binding  upon  him,  and  it  cannot  be  re- 
voked. When  a  cestui  que  trust,  with  knowledge  of  the 
facts,  elects  to  proceed  against  the  trustee  personally, 
he  waives  all  right  to  have  the  trust  impressed  upon 
property  purchased  with  trust  funds,  but  conveyed  to 
the  trustee,  and,  under  such  conditions,  a  court  has  no 
right  to  decree  that  the  property  so  purchased  be  sold 
to  obtain  funds  to  satisfy  the  amount  due  the  benefici- 
ary for  the  violation  of  the  trust. 

When  the  consideration  paid  for  land  proceeds  from 
two  persons  jointly,  and  a  conveyance  of  the  property 
is  taken  in  the  name  of  one  of  the  persons  only  from 
whom  the  consideration  proceeds,  a  trust  generally  re- 
sults in  favor  of  the  other  person  whose  money  or 
property  was  used  in  paying  for  the  property  pur- 
chased in  proportion  to  the  amount  paid  by  him.  In 
this  case,  the  farm  and  personal  property  owned  by  the 
plaintiff  and  the  defendant  was  exchanged  for  the  Por,t- 
land  property,  and  the  defendant  caused  the  last- 
named  property  to  be  conveyed  to  himself  alone,  and 
a  trust  resulted  in  favor  of  the  plaintiff  unless  there 
was  an  agreement  express  or  implied,  between  him  and 
the  defendant,  that  he  should  have  no  interest  in  said 
property.  But  the  plaintiff,  by  the  paragraph  of  his 
complaint,  cited  supra,  expressly  waives  all  interest  in 
the  Portland  property  and  elects  to  hold  the  defendant 
personally  for  the  amount  owing  him  for  his  interest 
in  the  farm  and  the  personal  property  exchanged  for 
the  Portland  property,  and  by  this  waiver  and  election 
the  plaintiff  ceased  to  have  any  interest  in  or  lien  upon 
said  property.     This  court  has  no  power  to  decree  a 
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sale  of  said  property.    It  belongs  to  the  defendant 
free  of  any  claim  of  the  plaintiff. 

We  find  that  the  plaintiff  is  entitled  to  a  decree  in 
his  favor  and  against  the  defendant  personally  for 
the  recovery  from  the  latter  of  the  sum  of  $4,000  in 
full  settlement  of  the  matters  in  issue  in  this  suit. 
The  decree  of  the  court  below  is  modified,  and  a  decree 
will  be  entered  by  this  court  in  favor  of  the  plaintiff 
and  against  the  defendant  for  said  sum  of  $4,000,  and 
costs  and  disbursements.  The  decree  of  the  court 
below  for  the  sale  of  said  Portland  property  is  set 
aside.  Modified. 

Mr.  Chief  Justice  McBride,  Mb.  Justice  Moobe  and 
Mb.  Justice  Burnett  concur. 


Motion  to  dismiss  appeal  denied  April  14,  1914.     Dismissed  without 

costs,   May    19,    1914. 

O'CONNOE  V.  TOWEY. 

(140  Pac.   625.) 

Appeal   and  Error— Dismissal — OroundB. 

1.  That  the  record  on  appeal  does  not  contain  all  the  evidence 
introduced  upon  the  trial,  nor  sufBcient  to  enable  the  court  to  review 
the  cause,  is  not  a  g^round  for  dismissal  of  the  appeal,  but  only  for 
refusal  to  consider  any  matter  other  than  the  sufficiency  of  the 
pleadings. 

Appeal  and  Error — ^Record — ^Abstract — Requisites. 

2.  Under  Section  554,  L.  O.  L.,  as  amended  by  Laws  of  1913,  page 
618,  requiring  the  appellant  to  file  a  transcript  or  such  an  abstract 
as  the  law  or  the  rules  of  the  appellate  court  may  require,  together 
with  a  copy  of  the  judgment  or  decree,  the  notice  of  appeal,  and 
proof  of  service  thereof,  and  of  the  undertaking  on  appeal,  it  is  not 
necessary  that  the  abstract  contain  the  findings  of  fact,  conclusions 
of  law,  and  notice  of  and  undertaking  on  appeal;  it  being  suffi- 
cient that  the  transcript  contains  these  records. 

Appeal  and  Error — Undertaking — Signature  of  Appellant 

3.  Under  Section  551,  L.  O.  L.,  requiring  the  undertaking  of  the 
appellant  with  one  or  more  sureties,  it  is  not  necessary  that  the 
undertaking  be  signed  by  the  appellant. 
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From  Multnomah:  Henry  E.  McGinn,  Judge. 

This  is  a  suit  by  Charlotta  A.  O'Connor  against 
Mary  Towey,  and  Patrick  Towey,  by  J.  H.  Fox,  his 
guardian,  intervenes.  The  lower  court  rendered  a 
decree  in  favor  of  defendant,  Mary  Towey,  and  plain- 
tiff appeals.  Respondent  now  moves  to  dismiss  ap- 
peal. Motion  denied.  Afterward  on  May  19,  1914, 
the  appeal  is  dismissed  without  costs  to  either  party. 

Dismissed. 

Mr.  Arthur  I.  Moult  on,  for  the  motion. 

Mr.  P.  J.  Bannon  and  Mr.  Julius  N.  Hart,  contra. 

In  Banc.  Mr.  Justice  McNary  delivered  the  opinion 
of  the  court. 

1.  This  is  a  motion  to  dismiss  an  appeal.  The  first 
reason  assigned  goes  to  the  insuflSciency  of  the  evi- 
dentiary record,  in  this:  That  the  record  filed  ''does 
not  contain  all  the  evidence  introduced  upon  the  trial 
of  the  above-entitled  cause,  nor  sufficient  thereof  to 
enable  the  court  to  review  the  entitled  cause."  This 
is  not  a  ground  for  the  dismissal  of  an  appeal  from 
a  decree.  The  only  penalty  visited  upon  appellant 
who  is  responsible  for  such  a  situation  is  the  refusal 
of  the  court  to  consider  any  matter  other  than  the  suffi- 
ciency of  the  pleadings:  Wyatt  v.  Wyatt,  31  Or.  534 
(49  Pac.  855) ;  Morrison's  Estate,  48  Or.  614  (87  Pac. 
1043). 

2.  Another  ground  assigned  in  support  of  the  mo- 
tion is  that  the  abstract  of  record  does  not  contain 
the  findings  of  fact,  conclusions  of  law,  notice  of  and 
an  undertaking  on  appeal.  This  is  not  necessary. 
The  transcript  contains  these  various  records  and 
documents,  which  is  conformable  to  the  practice  pre- 
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scribed  by  the  code  in  Section  554,  L.  0.  L.,  as  amended 
by  the  Laws  of  1913,  page  618. 

3.  Still  another  ground  of  assignment  questions  the 
sufficiency  of  the  undertaking  on  appeal,  in  this:  That 
it  is  not  signed  by  the  appellant,  but  is  signed  by  two 
sureties  who  guarantee  the  fulfillment  of  those  obliga- 
tions prescribed  by  Section  551,  L.  O.  L.  The  statute 
does  not  require  the  appellant  to  sign  an  undertaking. 
He  is  bound  by  the  judgment,  and  the  purpose  of  the 
undertaking  is  simply  to  assure  respondent  that  ap- 
pellant will  pay  all  damages,  costs,  and  disbursements 
which  may  be  awarded  against  him  on  the  appeal,  and 
which  guaranty  comes  not  from  the  plaintiff,  but 
through  the  medium  of  the  sureties  who  sign  his  bond : 
Joan  Drouilhat  v.  John  Rottner,  Surety,  13  Or.  493 
(11  Pac.  221) ;  Elliott  v.  Bozorth,  52  Or.  391  (97  Pac. 
632). 

One  other  reason  is  given  why  the  appeal  should  be 
dismissed,  but  we  deem  it  unimportant. 

The  motion  to  dismiss  this  appeal  must  be  disal- 
lowed. Motion  Denied. 

[Note. — See  statement  of  the  case  where  appeal  was 
dismissed  without  costs. — ^Repobter.] 


Argued  March  23,  affirmed  April  14,  rehearing  denied  May  26,  1914. 

THURMAN  V.  MULTNOMAH  COUNTY. 

(140  Pac.  626;  141  Pac.  1015.) 

Dedication — Operation  and  Effect — Property  Included. 

1.  The  ground  on  the  south  side  of  a  street  attempted  to  be  in- 
cluded in  a  boulevard  formed  by  the  widening  of  the  street' 20  feet 
on  each  side  is  not  affected  by  a  deed  of  dedication  of  property  on 
the  north  side  of  the  street  bounded  on  the  south  by  the  north  line 
of  the  boulevard,  though  at  the  time  of  the  dedication  the  grantors 
owned  the  land  on  both  sides  of  the  street. 

[As  to  what  amounts  to  a  dedication  of  highways^  see  note 
in  57  Am.  St.  Rep.  749.] 
70  Or.— 26 
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Dedication — Streets — ^Vacation  of  Plat. 

2.  Whatever  effect  the  vacation  of  a  plat  on  the  north  side  of  & 
street  may  have  on  the  portion  of  lots  on  that  side  of  the  street 
which  is  included  in  an  attempted  widening  of  the  street,  it  has  no 
effect  on  lots  south  of  the  street. 

Eminent  Domain— Proceedings  to  Take  Property — ^Notice  to  Owners. 

3.  Under  a  city  charter  provision  requiring  notice  to  owners  of 
proceedings  to  condemn  land  for  a  street  extension,  an  owner  who  is 
given  no  notice  is  not  bound,  and  a  conveyance  according  to  the  old 
plat  takes  to  the  original  line  of  the  street. 

[As  to  the  validity  of  an  eminent  domain  statute  which  fails 
to  provide  for  notice  of  condemnation  to  land  owner^  see  note 
in  Ann.  Gas.  1913A,  1256.] 

Eminent  Domain — ^Proceedings  to  Take  Property — Statutory  ProTi- 
sions. 

4.  A  city  in  eminent  domain  proceedings  is  an  inferior  tribunal, 
and  must  strictly  comply  with  the  statute^  or  its  acts  are  void. 

From  Multnomah:  Henby  E.  McGinn,  Judge. 

Department  2.     Statement  by  Mr.  Justice  Eakin. 

This  is  a  suit  by  E.  E.  Thurman  and  Minerva  Thur- 
man,  his  wife,  against  Multnomah  County,  a  municipal 
corporation,  City  of  St.  Johns,  a  municipal  corporation, 
defendants,  and  W.  S.  Kellogg,  L.  E.  Rose  and  Whit- 
ney Rose,  interveners.     The  facts  are  as  follows : 

The  defendant  City  of  St.  Johns  claiming  that  what 
was  shown  on  Miner's  Addition  as  **6th  St.''  has  been 
enlarged,  20  feet  taken  from  adjoining  property  on 
both  the  north  side  of  the  street  and  on  the  south  side, 
and  the  name  changed  to  ** Willamette  Boulevard," 
the  plaintiffs,  being  the  owners  of  lot  1,  block  22,  of 
Miner's  Addition,  bring  this  suit  to  quiet  their  title 
thereto.  The  lot  in  question  as  platted  was  25  by  100 
feet.  When  that  addition  was  laid  out  and  platted, 
what  is  now  known  as  Willamette  Boulevard,  being 
claimed  as  100  feet  wide,  was  dedicated  by  Miner  in 
said  plat  as  Sixth  Street,  which  was  only  60  feet  wide. 
It  is  now  contended  by  plaintiffs  that  Sixth  Street  is 
the  only  public  easement.    A.  L.  Miner  platted  and 
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dedicated  the  A.  L.  Miner's  Addition  December  10, 
1889,  which  included  the  land  over  which  Willamette 
Boulevard  was  afterward  attempted  to  be  located,  and 
the  lots  on  either  side  of  Sixth  Street  attempted  to  be 
condemned  therefor.  Thereafter,  although  it  does  not 
appear  when  or  how,  the  portion  of  A.  L.  Miner 's  Ad- 
dition north  of  th'e  north  line  of  Sixth  Street  was  va- 
cated and  thrown  into  acreage,  and  prior  to  February 
17,  1902,  Hartman,  Thompson  &  Powers  became  the 
owners  of  both  that  portion  of  Miner's  Addition  so 
vacated  and  the  portion  of  that  addition  south  of  the 
north  line  of  Sixth  Street.  On  that  day  they  platted 
into  tracts  and  streets  as  St.  Johns  Heights  the  part 
of  Miner 's  Addition  which  had  been  vacated,  and  which 
was  described  by  metes  and  bounds,  including  only 
the  ground  north  of  the  north  line  of  Willamette  Boule- 
vard, and  leaving  out  of  the  plat  the  south  20  feet 
of  the  lots  bordering  on  the  north  of  Sixth  Street,  and 
supposed  to  be  in  the  boulevard.  Thus  it  remained 
when  plaintiff  acquired  title  to  lot  1  of  block  22  of 
Miner's  Addition,  unless  it  was  affected  by  adverse 
user,  or  by  the  effort  of  the  City  of  Albina  to  condemn, 
on  the  south  of  Sixth  Street,  the  north  20  feet  of  the 
lots  mentioned. 

The  defendant,  the  City  of  St.  Johns,  answered  the 
ieomplaint,  alleging  the  widening  of  Sixth  Street  to  100 
feet,  taking  20  feet  off  of  lot  1,  block  22,  by  the  City 
of  Albina,  as  well  as  20  feet  off  the  south  side  of  the 
lots  north  of  Sixth  Street;  also  alleging  title  in  the 
city  to  the  boulevard  by  adverse  user,  and  a  dedication 
by  Hartman,  Thompson  &  Powers  by  their  platting 

■  

of  St.  Johns  Heights.  Defendants  Kellogg  and  Boss 
appeared  as  interveners,  claiming  that  they  owned  lots 
on  the  north  side  of  the  boulevard,  and  would  be  in- 
jured if  the  street  should  be  confined  to  Sixth  Street; 
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it  being  only  60  feet  wide.    From  a  decree  for  plain- 
tiffsy  defendants  appeal. 

Affibmed.    Bbhsabinq  Denied. 

For  the  appellant,  City  of  St.  Johns,  there  was  a 
brief  and  an  oral  argument  by  Mr.  0.  J.  Gatzmyer. 

For  appellants,  the  interveners,  there  was. a  brief 
and  an  oral  argument  by  Mr.  George  J.  Perkins. 

For  respondents  there  was  a  brief  over  the  names 
of  Messrs.  Collier  <&  Collier^  and  Messrs.  Chamberlain, 
Thomas  <&  Kraemer,  with  oral  arguments  by  Mr.  John 
A.  Collier  and  Mr.  Warren  E.  Thomas. 

Mr.  Justice  Eakin  delivered  the  opinion  of  the 
court. 

1.  The  ground  attempted  to  be  included  in  the  boule- 
vard is  not  affected  by  the  dedication  of  St.  Johns 
Heights  by  Hartman,  Thompson  &  Powers  on  the  17th 
day  of  February,  1902,  for  the  reason  that  the  ground 
platted  extended  south  only  to  the  north  line  of  Wil- 
lamette Boulevard,  and  does  not  dedicate  the  boule- 
vard or  any  ground  included  in  it.  The  only  question 
that  might  be  considered  open  for  discussion  in  regard 
thereto  is  whether  Hartman,  Thompson  &  Powers,  hav- 
ing marked  upon  its  plat  some  of  the  lines  of  blocks 
21,  22,  23,  and  24,  and  the  intervening  streets,  and  the 
Willamette  Boulevard  as  bounding  or  adjoining  the 
ground  platted,  and  at  the  time  of  filing  the  plat  own- 
ing, also,  the  ground  south  of  the  St.  Johns  Heights, 
are  bound  to  a  dedication  of  such  boulevard  or  street. 
The  deed  of  dedication  of  St.  Johns  Heights  has  no 
relation  to  said  boulevard,  nor  does  it  affect  any  land 
except  that  bounded  by  its  terms.  There  was  no  pur- 
pose to  affect  the  original  dedication  or  plat  of  A.  L. 
Miner's  Addition  south  of  the  north  line  of  Sixth 
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Street,  and  the  court  cannot  now  give  it  such  effect. 
Plaintiffs'  deed  from  Hartman,  Thompson  &  Powers 
describes  the  property  in  question  in  this  case  by  the 
original  plat,  upon  which  plaintiffs  have  a  right  to 
rest  their  title. 

2,  3.  What  effect  the  vacation  of  the  ground  now 
covered  by  the  St.  Johns  Heights  and  the  dedication 
thereof  by  Hartman,  Thompson  &  Powers  has  on  the 
portion  of  the  lots  extending  south  of  the  north  line 
of  the  boulevard,  namely,  to  the  north  line  of  Sixth 
Street,  is  immaterial  here,  and  we  do  not  decide;  but 
it  has  no  effect  upon  the  lots  in  block  22  of  A.  L. 
Miner's  Addition.  Therefore  no  part  of  lot  1,  block 
22,  was  dedicated  to  the  public  as  a  street,  and  the 
record  shows  that  the  whole  of  lot  1,  block  22,  has 
at  all  times  remained  in  the  exclusive  possession  of 
plaintiffs  and  their  grantors.  It  has  not  been  acquired 
by  the  city  by  adverse  user,  and  the  question  to  be 
determined  is  whether  the  lot  has  been  acquired  by  the 
public  by  the  exercise  of  eminent  domain,  which  was 
attempted  by  the  City  of  Albina  under  Section  82  of 
its  charter,  of  date  February  20,  1889,  page  258,  and 
Section  83  thereof,  as  amended  February  20, 1891,  page 
945.  Said  Section  82,  in  relation  to  widening  streets 
and  condemning  private  property  therefor,  provides 
that  within  60  days  from  the  adoption  of  the  surveyor's 
report  the  council  shall  appoint  viewers  to  assess  dam- 
ages accruing  to  the  owners  of  the  ground  taken  and 
benefits  resulting  to  the  owners,  and  ''shall  assign  a 
day  and  place  for  them  to  meet,  and  shall  cause  a 
notice  to  be  given  *  *  and  the  police  judge  shall  send 
by  mail  postpaid  a  copy  of  such  notice  to  each  owner 
of  property  affected  by  such  proceeding."  There  is 
no  provision  in  the  charter  as  to  what  notice  must  be 
given  to  the  owner,  that  is,  for  what  length  of  tim'^ 
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before  the  meeting  of  the  viewers;  but  the  record  is 
entirely  silent  as  to  the  giving  of  any  notice  by  the 
police  judge  to  owners,  and  therefore  Miner  was  not 
bound  by  the  attempted  condemnation  of  a  portion  of 
lot  1,  block  22.  When  Hartman,  Thompson  &  Powers 
conveyed  to  plaintiffs,  they  simply  conveyed  the  lot 
as  platted  in  Miner's  Addition.  Therefore  plaintiffs 
took  the  whole  lot,  and  are  entitled  to  have  it  quieted 
as  prayed. 

4.  The  city  in  eminent  domain  proceedings  is  an  in- 
ferior tribunal,  and  must  strictly  comply  with  every 
prerequisite  of  the  statute.  If  it  does  not,  its  acts 
are  void :  Northern  Pacific  Terminal  Co.  v.  Portland, 
14  Or.  24  (13  Pac.  705,  708). 

The  decree  of  the  trial  court  is  affirmed. 

Affirmed.    Rehearing  Denied. 

Mr.  Chief  Justice  McBridb,  Mr.  Justice  Bean  and 
Mr.  Justice  McNary  concur. 


Denied  May  26,  1914. 

On  Petition  for  Rehearing 

(141  Pac.  1015.) 

Mr.  Justice  Eakin  delivered  the  opinion  of  the 
court. 

Neither  plaintiff's  property  nor  "the  deed  therefor 
has  any  relation  to  the  plat  and  dedication  of  St. 
Johns  Heights,  nor  has  the  plat  or  dedication  of  the 
latter  anything  to  do  with  the  Willamette  Boulevard, 
other  than  it  is  referred  to  as  a  boundary  thereof, 
not  being  included  in  the  platted  ground  or  dedication. 
Plaintiff's  property  or  deed  therefor  has  no  reference 
to  blocks  18,  19,  and  20  thereof,  nor  have  the  parties 
interpleading  any  rights  or  interest  in  the  subject  of 
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the  litigation,  other  than  to  sustain  the  contention  of 
the  defendant  Multnomah  County  for  a  lOOrf oot  street. 
The  authorities  cited  by  defendant's  counsel  are  not 
in  point,  as  those  cases  refer  to  streets  disclosed  by  the 
plat  under  which  the  grantee  claimed.  Plaintiff's  deed 
makes  no  reference  to  the  Willamette  Boulevard,  and 
there  is  nothing  shown  in  this  case  that  amounts  to  an 
estoppel  against  plaintiff. 
The  petition  is  denied. 

Affibmed.    Behearinq  Denied. 

Mr.  Chief  Justice  McBride,  Mb.  Justice  Bean  and 
Mb.  Justice  McNaby  concur. 


Argued  March  26,  affirmed  April  21,  rehearing  denied  May  26,  1914. 

POWELL  V.  SUTHERLIN  LAND  CO. 

(140  Pac.  998;  141  Pac.  1016.) 

Master   and   Servant — ^Injuries   to   Servant — ^Actions — Questions   for 
Jury. 

1.  In  an  action  against  an  employer  for  injuries  from  the  falling 
of  an  electric  light  pole  on  which  plaintiff  was  climbing,  it  was  a 
question  for  the  jury  whether  it  was  negligence  of  the  employer  to 
permit  a  switch  to  be  out  of  repair  or  removed  from  the  pole,  or  to 
permit  old  poles  to  remain  in  use  at  the  time  of  the  accident  without 
testing  or  repair. 

Master    and    Servant — ^Injuries    to    Servant — ^Actions — Question    for 
Jury. 

2.  In  an  action  against  an  employer  for  injuries  from  the  falling 
of  an  electric  light  pole  on  which  plaintiff  was  climbing,  evidence  held 
to  present  a  question  for  the  jury  whether  plaintiff  knew  or  ought  to 
have  known  of  the  defective  condition  of  the  pole. 

[As  to  jury  as  judges  of  the  law  as  well  as  the  facts,  see  notes 
in  33  Am.  Rep.  791;  42  Am.  St.  Rep.  290.] 

Master  and  Servant — ^Injury  to  Servant — ^Direction  of  Verdict — Con- 
flicting Evidence. 

3.  A  motion  for  an  instructed  verdict  for  defendant,  based  on  the 
defense  that  plaintiff  was  the  foreman  in  charge  of  the  poles  and 
switch  which  caused  the  injury,  upon  which  there  was  a  dispute  in 
the  evidence,  was  properly  denied. 
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4.  The  refpsal  of  instructions  that,  if  plaintiff  knew  that  the 
pole  on  which  he  was  injured  was  so  dangerous  that  a  prudent  person 
would  not  climb  it,  or  if  an  inspection  would  have  disclosed  such 
condition,  he  cannot  recover,  for  the  reason  that  he  assumed  the  risk, 
that  he  is  bound  by  allegations  in  the  complaint  that  he  is  an  elec- 
trician and  lineman,  and  must  be  conclusively  presumed  to  have 
known  of  the  danger  incident  to  that  line  of  employment,  and  that 
it  is  not  necessary  to  relieve  defendant  from  liability  that  plaintiff 
should  have  been  employed  as  foreman,  but  it  is  sufficient  that  he 
was  employed  as  a  lineman  whose  duty  it  was  to  discover  and  remedy 
defects  in  the  line,  is  not  error,  where  the  grounds  stated  are  fairly 
covered  in  the  general  instructions,  so  far  as  the  evidence  justified, 
the  jury  having  been  instructed  that,  if  the  plaintiff  knew  that  de- 
fendant had  no  other  servant,  to  inspect  its  poles  and  continued  in 
the  employment,  he  assumed  the  duty  of  testing  the  poles,  and  other 
instructions  having  been  given  as  to  burden  of  proof  of  defendant's 
negligence,  as  to  whether  plaintiff  was  foreman,  the  defendant's  duty 
if  plaintiff  was  not  foreman,  and  the  risk  assumed  by  plaintiff. 

[As  to  what  are  proper  subjects  of  instructions  to  jury,  see 
note  in  72  Am.  Dec.  538.] 

From  Douglas:  James  W.  Hamilton,  Judge. 

Department  2.    Statement  by  Mb.  Justice  Eaeik. 

This  is  an  action  by  Fred  C.  Powell  against  the 
Sutherlin  Land  &  Water  Company,  a  corporation,  for 
personal  injuries  received  by  the  plaintiff  while  climb- 
ing an  electric  light  pole,  which  fell  with  him  on  ac- 
count of  its  rotten  condition.  There  are  but  four  as- 
signments of  error,  namely:  The  denial  of  a  motion 
for  judgment  of  nonsuit,  denial  of  a  motion  for  a  di- 
rected verdict  in  favor  of  defendant,  and  the  refusal 
of  the  court  to  give  two  requested  instructions.  The 
jury  found  a  verdict  in  plaintiff's  favor  for  the  sum 
of  $5,500.  From  a  judgment  thereon,  the  defendant 
appeals.  Affibmed.    Beheabing  Denied. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Dexter  Rice  and  Mr.  Elbert  B.  Hermann,  with  an 
oral  argument  by  Mr.  Rice. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Oliver  P.  Coshow. 
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Mr.  Justice  Eakin  delivered  the  opinion  of  the 
court. 

At  the  close  of  plaintiff's  testimony,  defendant 
moved  for  a  judgment  of  nonsuit ;  and,  at  the  close  of 
the  evidence,  moved  for  a  directed  verdict.  It  is  prin- 
cipally upon  the  denial  of  these  two  motions  upon 
which  defendant  hases  this  appeal. 

1.  The  grounds  for  the  judgment  of  nonsuit  are  that 
plaintiff  failed  to  show  any  negligence  on  the  part  of 
defendant,  but  that  the  accident  was  the  result  of 
plaintiff's  own  negligence,  and  the  risk  was  assumed 
by  him.  It  was  a  question  for  the  jury  whether  it  was 
negligence  on  the  part  of  the  company  to  permit  the 
switch  on  the  Oakland  circuit  to  be  out  of  repair  or 
removed  from  the  pole.  It  was  also  for  the  jury  to 
determine  whether  it  was  negligence  for  the  company 
to  permit  the  old  poles  to  remain  in  use  at  the  time 
of  the  accident  without  testing  or  repair.  These  were 
the  issues  tendered  by  the  complaint. 

2.  The  answer  tenders  the  issue  as  to  whether  the 
plaintiff  was  the  foreman  of  the  line.  It  was  for  the 
jury  to  decide  whether  plaintiff  knew  or  ought  to 
have  known  the  defective  condition  of  the  pole.  He 
testified  that  when  he  climbed  the  pole  it  was  all  riglit, 
so  far  as  he  knew,  being  supported  by  two  guy  wires, 
and  that  he  supposed  it  to  be  perfectly  safe;  so  that 
the  court  could  not  take  the  case  from  the  jury  by  a 
judgment  of  nonsuit. 

3.  The  motion  for  an  instructed  verdict  in  favor  of 
the  defendant  is  dependent  largely  upon  the  defense  set 
up  in  the  answer  that  plaintiff  was  the  foreman  in 
charge  of,  and  responsible  for  the  condition  of,  the 
poles  and  switch  upon  which  there  was  a  dispute  in  the 
evidence,  and  therefore  defendant  was  not  entitled  to 
a  directed  verdict. 
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4.  Error  is  also  assigned  in  the  refusal  of  the  court 
to  give  requested  instructions  as  follows :  *  *  No.  4.  If 
you  find  from  the  evidence  that  the  plaintiff  knew  that 
the  pole  upon  which  he  was  injured  was  so  dangerous 
that  a  prudent  person  would  not  climb  it,  or  if  an  in- 
spection of  the  pole  would  have  disclosed  such  danger- 
ous condition,  then  the  plaintiff  cannot  recover  in  this 
action,  for  the  reason  that  he  assumed  the  risk  incident 
to  climbing  such  dangerous  pole.  *  *  No.  6.  The 
plaintiff  has  alleged  in  his  complaint  that  he  is  an 
electrician  and  lineman.  He  is  therefore  bound  by  this 
allegation,  and  cannot  now  be  heard  to  say  that  he 
did  not  possess  the  knowledge  and  efficiency  of  the 
ordinary  electrician  and  lineman,  and  must  be  con- 
clusively presumed  to  have  known  and  appreciated  the 
danger  incident  to  such  line  of  employment.  In  this 
connection  I  also  instruct  you  that  it  is  not  necessary 
to  relieve  the  defendant  from  liability  that  plaintiff 
should  have  been  employed  in  the  capacity  as  foreman. 
It  is  enough  that  he  was  employed  as  a  lineman  whose 
duty  it  was  to  discover  and  remedy  defects  in  the  line 
even  though  he  did  not  hold  the  position  of  foreman. ' ' 

The  court  in  its  general  instructions  to  the  jury 
fairly  covered  the  ground  stated  in  these  two  requests 
so  far  as  the  evidence  justified.  He  instructed  the 
jury  to  the  effect  that,  if  the  plaintiff  was  employed  by 
the  defendant  to  carry  on  the  electric  plant,  not  in- 
cluding the  duty  of  keeping  the  poles  in  repair,  then 
it  would  have  been  the  duty  of  the  defendant  to  have 
done  so.    Also  he  instructed  them: 

'  *  If  you  find  *  *  that  the  plaintiff  knew  the  defend- 
ant had  no  other  servant  whose  duty  it  was  to  inspect 
its  poles  and  continued  in  the  employment,  *  *  he 
assumed  the  obligation  and  duty  of  testing  the  poles 
himself,  *  •  »» 
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Many  other  instructions  were  given  as  to  the  burden 
of  proof  upon  plaintiff  concerning  the  negligence  of 
the  defendant,  as  to  whether  plaintiff  was  the  fore- 
man of  the  line,  his  responsibility  therefor  if  he  was 
such  foreman,  and  the  defendant's  duty  if  the  plaintiff 
was  not  foreman  of  the  line,  and  as  to  the  risk  assumed 
by  plaintiff  in  accepting  the  employment. 

We  find  no  error  in  the  refusal  of  the  requested  in- 
structions. 

The  judgment  is  affirmed. 

Affibmed  .  Behearing  Denied. 

Mb.  Chief  Justice  McBbide,  Mb.  Justice  Bean  and 
Mb.  Justice  McNaby  concur. 


Denied  May  26^  1914. 

On  Petition  fob  Beheabino 

(141  Pac.  1016.) 

Mb.  Justice  Eakin  delivered  the  opinion  of  the 
court. 

Defendant  urges  that  the  opinion  of  this  court  did 
not  decide  whether  plaintiff  by  remaining  in  defend- 
ant's employ,  knowing  that  defendant  had  no  one  em- 
ployed to  test  the  safety  of  the  poles,  assumed  the  duty 
to  inspect  them  himself,  and  that  he  was  guilty  of 
contributory  negligence  as  a  matter  of  law.  In  other 
words,  he  thinks  this  court  should  say  as  a  matter  of 
law  that  plaintiff  was  guilty  of  contributory  negli- 
gence, thereby  entitling  defendant  to  judgment  of  non- 
suit. In  the  opinion  we  held  that  that  was  a  question 
for  the  jury,  and  was  properly  presented  to  them. 
Counsel  assumes  that  plaintiff  was  the  foreman  of  the 
plant  and  had  authority  to  set  new  poles  in  the  Oak- 
land circuit.    He  was  only  22  years  old,  but  was  al- 
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lowed  to  use  his  discretion  in  some  things,  though  not 
generally.  He  had  been  told  by  Hicks,  the  superinten- 
dent, that  they  were  going  to  discontinue  the  Oakland 
line  and  would  not  renew  it ;  and  he  had  no  orders  to 
examine  the  poles  or  renew  them.  The  pole  mentioned 
had  two  guy  wires,  and  so  far  as  he  knew  or  could  see 
it  was  all  right,  having  no  reason  to  doubt  its  suffi- 
ciency. The  poles  were  renewed  only  where  directed 
by  the  superintendent,  and  in  town  they  were  to  be 
renewed  only  after  a  resurvey  so  they  could  put  the 
poles  in  the  alleys. 

The  case  of  Goddard  v.  Interstate  Telephone  Co.,  56 
Wash.  536  (106  Pac.  188),  is  not  in  point,  as  in  that 
case  the  defect  causing  the  injury  was  open  and  visible 
to  plaintiff,  and  he  had  his  hand  on  it,  which  was  proof 
of  contributory  negligence.  In  this  case  the  defect  was 
invisible,  and  was  made  to  appear  only  by  plaintiff's 
weight  at  the  top  of  the  pole  and  the  cutting  of  the  wire 
to  disconnect  it.  The  case  of  McGorty  v.  Southern 
etc.  Telephone  Co.,  69  Conn.  635  (38  Atl.  359,  61  Am. 
St.  Eep.  62)  says  that  whether  it  is  incumbent  on  the 
master  or  servant  to  test  the  poles  before  permitting 
the  lineman  to  climb  them  is  usually  a  question  of  fact 
for  the  jury:  See,  also,  Cumberland  Telephone  Co.  v. 
Loomis,  87  Tenn.  504  (11  S.  W.  356).  The  employee 
assumes  the  ordinary  hazard  of  the  employment,  and 
also  the  risks  that  are  open  and  visible.  An  assumed 
risk  is  defined  by  Mr.  Justice  Moore  in  Johnston  v. 
Oregon  Short  Line  Ry.  Co.,  23  Or.  95  (31  Pac.  283),  as 
an  open,  visible  risk,  which  latter  is  defined  as  one  so 
patent  that  a  person  familiar  with  the  business  will 
instantly  recognize  it,  and  about  which  there  can  be  no 
difference  of  opinion :  See,  also.  Roth  v.  Northern  Pac. 
L.  Co.,  18  Or.  205  (22  Pac.  842) ;  Millen  v.  Pacific 
Bridge  Co.,  51  Or.  538  (95  Pac.  196).    In  Williams 
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*     ■  • 

V.  Sleepy  Hollow  Mm.  Co.,  37  Colo.  62  (86  Pac.  337, 
11  Ann.  Cas.  Ill,  7  L.  R.  A.  (N.S.)  1170),  it  is  said 
the  burden  is  on  the  defendant  to  show  that  the  servant 
knew  of  the  latent  danger.  These  things  made  it 
proper  to  submit  the  case  to  the  jury. 
The  petition  is  denied. 

Affibmed.    Behbabing  Denied. 

Mb.  Chief  Justice  McBbide,  Mb.  Justice  Bean  and 
Mb.  Justice  McNaby  concur. 


Argned  September  4^  decided  September  23^  1913. 

KNIGHT  V.  BEYEES.^ 

(134  Pac.  787.) 

Damages — ^Pleadlng — ^Penonal  Injuries  to  Wife. 

1.  In  an  action  for  the  malicious  conyersion  of  personal  property 
whereby  it  was  claimed  plaintiff's  wife  was  made  sick,  there  could 
be  no  recovery  for  such  sickness  in  the  absence  of  an  allegation  of 
special  damages  for  the  loss  of  the  wife's  services;  the  wife  having 
her  own  right  of  action  for  any  sickness  or  inconvenience  caused  her. 

[As  to  action  by  husband  or  wife  for  injuries  to  the  other,  see 
note  in  48  Am.  Dec.  619.] 

Damages — ^Instrnctlons — ^Exemplary  Damages. 

2..  In  an  action  for  malicious  conversion  of  personal  property,  an 
instruction  that  the  burden  was  on  plaintiff  to  establish  malicei  etc., 
before  any  exemplary  or  punitive  damages  could  be  assessed,  that 
these  allegations  went  only  to  the  question  as  to  whether  plaintiff 
should  recover  damages  in  excess  of  those  arising  out  of  his  owner- 
ship of  the  property  and  the  question  of  whether  damages  should  be 
assessed  by  way  of  punishment,  and  that  if  it  was  done  maliciously 
plaintiff  "would  be  entitled"  to  recover  something,  and  that  it  would 
be  in  the  jury's  discretion  as  to  the  amount  to  be  assessed  by  way 
of  punishment  for  the  malicious  act,  was  erroneous,  since,  even  though 
the  jury  may  have  been  justified  in  giving  punitive  damages,  it  was 
error  to  charge  that  it  was  their  duty  to  do  so  if  the  conversion  was 
malicious. 

[As  to  when  exemplary  damages  may  be  recovered,  see  notes 
in  50  Am.  Dec.  767;  28  Am.  St.  Bep.  870.] 

Appeal  and  Error — ^Beyersal — Technical  Erroxs. 

3.  Under  Article  VII,  Section  3,  of  the  Constitution,  as  amended 
in  1910  (see  Laws  1911,  p.  7),  providing  that  where  the  whole  testi- 

*Thi8  decision  should  have  appeared  in  66  Or. — ^Bbpobteb. 
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mony,  etc.,  is  attached  to  the  bill  of  exceptions,  if  the  Supreme  Court 
shall  be  of  opinion  that  the  judgment  appealed  from  was  such  as 
should  have  been  rendered,  it  shall  be  affirmed,  notwithstanding  anj 
errors  committed,  or  if  the  judgment  should  be  changed,  and  the 
Supreme  Court  shall  be  of  opinion  that  it  can  determine  what  judg- 
ment should  have  been  entered,  it  shall  direct  such  judgment  to  be 
entered,  where  the  judgment  in  an  action  for  the  malicious  conver- 
sion of  personal  property  was  moderate,  and  the  amount  of  damages 
was  not  excessive,  but  was  such  as  fairly  seemed  to  have  followed 
the  conversion,  the  judgment  would  not  be  reversed  because  of  an 
erroneous  instruction  that  if  the  act  was  malicious  plaintiff  was 
entitled  to  punitive  damages. 

Appeal  and  Error — Beversal— Directing  Judgment. 

4.  The  intent  of  Article  YII,  Section  3,  of  the  Constitution,  as 
amended  in  1910  (see  Laws  1911,  p.  7),  providing  that  where  the  whole 
testimony,  etc.,  is  attached  to  the  bill  of  exceptions,  if  the  Supreme 
Court  shall  be  of  the  opinion  that  the  judgment  appealed  from  was 
such  as  should  have  been  rendered  it  shall  be  affirmed,  notwithstand- 
ing errors,  or  if  the  judgment  appealed  from  should  be  changed,  and 
»the  Supreme  Court  can  determine  what  judgment  should  have  been 
entered  in  the  court  below,  it  shall  direct  such  judgment  to  be  en- 
tered, is  that  no  error  shall  be  cause  for  a  reversal  if  the  court  has 
before  it  sufficient  data  upon  which  to  retry  the  case  and  determine 
what  judgment  ought  to  be  rendered  upon  the  law  and  the  facta. 

Jury — ^Bight  to  Jury  Trial — Directing  Judgment  on  Appeal. 

5.  The  provision  of  Article  VII,  Section  3,  of  the  Constitution,  as 
amend'ed  in  1910  (see  Laws  1911,  p.  7),  authorizing  the  Supreme 
Court  to  affirm  judgments  notwithstanding  errors  if  of  the  opinion 
that  the  judgment  appealed  from  was  such  as  should  have  been  ren- 
dered, or  to  direct  the  entry  of  such  judgment  as  should  have  been 
entered  if  it  shall  be  of  opinion  that  it  can  determine  what  judgment 
should  have  been  entered  below,  does  not  render  nugatory  the  further 
provision  of  that  section  that,  in  actions  at  law,  where  the  value  in 
controversy  exceeds  $20,  the  right  of  trial  by  jury  shall  be  preserved, 
and  that  no  fact  tried  by  a  jury  shall  be  otherwise  re-examined  in 
any  court,  since  the  right  of  appeal  is  not  a  constitutional  one,  but 
merely  a  statutory  privilege,  and  an  appellant  exercises  such  privilege 
subject  to  such  conditions  as  may  be  imposed  by  the  Constitution  or 
statutes. 

Appeal  and  Error — Review — Questions  of  Fact. 

6.  Under  Article  VII,  Section  3,  of  the  Constitution,  as  amended 
in  1910  (see  Laws  1911,  p.  7),  providing  that,  if  the  Supreme  Court 
shall  be  of  the  opinion  that  the  judgment  of  the  court  appealed  from 
was  such  as  should  have  been  rendered,  it  shall  be  affirmed,  notwith- 
standing errors  committed,  or  if  in  any  respect  the  judgment  should 
be  changed,  and  the  Supreme  Court  shall  be  of  opinion  that  it  can 
determine  what  judgment  should  have  been  entered  below,  it  shall 
direct  such  judgment  to  be  entered,  the  Supreme  Court  will  not  retry 
any  fact  found  by  a  jury  properly  impaneled  and  instructed  when 
there  is  any  evidence  to  support  the  verdict. 

From  Douglas :  James  W.  Hamilton,  Judge. 
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Department  1.  Statement  by  Mb.  Chief  Justice 
McBbidb. 

This  is  an  action  by  E.  M.  Knight  against  0.  H. 
Beyers  to  recover  damages  for  the  alleged  willful  and 
malicious  conversion  by  defendant  of  certain  per- 
sonal property  of  plaintiff.  The  complaint  alleges,  in 
substance,  that  the  defendant,  in  January,  1911,  wrong- 
fully and  maliciously  entered  plaintiff's  dwelling-house 
and  wrongfully,  unlawfully,  and  maliciously  carried 
away,  of  the  personal  property  of  plaintiff,  beds,  bed- 
ding, furniture,  carpets,  and  provisions,  of  the  value 
of  $1,000.    It  proceeds  as  follows : 

* '  That  by  reason  of  the  unlawful  taking  of  said  beds 
and  bedding  aforesaid,  plaintiff  and  plaintiff's  wife 
and  their  two  small  children  were  compelled  to  sit 
up  all  night,  or  to  sleep  on  an  old,  damp,  musty  mat- 
tress on  which  a  death  had  recently  occurred;  that 
said  old,  damp,  musty  mattress  had  lain  in  the  wood- 
shed, and  was  the  only  mattress  left  by  defendant  on 
plaintiff 's  premises ;  that  the  night  was  severely  cold, 
and  that  there  was  a  heavy  fall  of  snow  on  the  ground, 
and  that  said  old,  damp,  musty  mattress  was  cold  and 
damp,  and  that  plaintiff  and  his  family  suffered  se- 
verely from  the  cold  and  dampness,  and  that  the  wife 
and  one  of  said  small  children  of  plaintiff  contracted 
and  suffered  from  a  severe  cold  which  almost  pros- 
trated them  until  far  into  the  spring;  that  the  said 
wife  of  plaintiff  suffered  from  a  nervous  superstition 
whenever  she  tried  to  sleep,  or  lie  on  said  mattress, 
and  was  compelled  to  sit  up  practically  all  night ;  that 
by  reason  of  the  acts  of  defendant  herein  complained 
of  plaintiff  has  been  damaged  in  the  sum  of  $5,000." 

A  motion  to  make  the  complaint  more  definite  and 

certain  being  overruled,  defendant  answered  by  a  gen- 

.  eral  denial.     On  the  trial  plaintiff,  over  defendant's 

objection,  was  permitted  to  introduce  evidence  that,  by 

reason  of  the  defendant  having  taken  away  the  bed- 
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ding  in  the  house,  plaintiff  and  his  family  were  com- 
pelled to  sleep  on  a  damp  mattress,  by  reason  whereof 
his  wife  did  not  sleep  and  contracted  a  severe  cold; 
and  also  to  submit  the  same  matter  to  the  jury. 
Among  other  instructions  the  court  gave  the  follow- 
ing: 

*'It  would  be  the  duty  of  the  plaintiff  to  establish 
by  a  preponderance  of  the  evidence,  as  I  shall  define 
the  same  to  you,  that  this  act  was  done  maliciously 
and  wantonly  as  alleged  in  the  complaint,  that  is,  with 
a  wrongful  motive,  and  what  is  meant  by  a  wrongful 
motive  is  to  take  the  property  knowing  that  it  was  not 
his,  and  for  the  purpose  of  injuring  the  plaintiff  in 
the  ownership  of  his  property.  I  say  it  would  be  the 
duty  of  the  plaintiff  to  establish  that  by  a  preponder- 
ance of  the  evidence,  before  any  damages  could  be 
assessed  in  the  way  of  exemplary  or  punitive  dam- 
ages, and  you  will  understand  that  these  allegations 
go  to  the  question  as  to  whether  or  not  the  plaintiff 
shall  recover  damages  in  excess  of  those  which  arise 
out  of  the  ownership  of  this  property  and  its  value, 
or  injury,  by  reason  of  not  enjoying  this  property, 
and  upon  the  question  as  to  whether  you  shall  assess 
damages  by  way  of  punishment.  If  it  was  done  ma- 
liciously, the  plaintiff  would  be  entitled  to  recover 
something  at  your  hands,  and  that  would  be  in  your 
discretion,  as  to  the  amount  to  be  assessed  by  way  of 
punishment  to  the  defendant  for  his  malicious  act,  and 
upon  that  question,  as  I  stated  to  you,  the  plaintiff 
has  the  burden  of  proof  to  establish  that  by  a  prepon- 
derance of  the  evidence  before  any  damages  of  that 
nature  could  be  assessed.  I  have  stated  the  facts  as 
they  are  claimed  to  be,  what  the  plaintiff  and  defend- 
ants respective  claims  as  to  what  the  evidence  tends 
to  show,  so  that  you  may  be  able  to  apply  the  law  in 
that  particular,  and  determine  what  the  facts  are" — 
using  other  language  to  the  same-  effect. 

The  plaintiff  had  a  verdict  for  $167,  and  defendant 
appeals.  Affibmeo. 
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For  appellant  there  was  a  brief  with  oral  arguments 
by  Mr,  George  Neuner,  Jr.,  and  Mr.  Oliver  P.  Coshow. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Cardwell  dt  Watson,  with  an  oral  argument  by 
Mr.  William  W.  Cardwell. 

Opinion  by  Mb.  Chief  Justice  McBRmE.  • 

1.  In  the  absence  of  any  allegation  of  special  dam- 
ages for  loss  of  the  wife's  services  by  reason  of  her 
sickness,  the  plaintiff  cannot  recover.  For  this  sick- 
ness and  inconvenience,  if  the  wrongful  act  of  defend- 
ant caused  it,  she  has  her  own  action  against  him ;  and 
it  was  error  to  admit  the  testimony. 

2.  The  evidence  as  to  the  willful  and  malicious 
nature  of  the  taking  is  conflicting,  and  the  jury  may 
have  been  justified  in  finding  that  it  was  malicious,  and 
in  giving  punitive  damages;  but  it  was  error  for  the 
court  to  instruct  them  as  it  did,  in  substance,  that  in 
case  the  taking  was  malicious  it  was  their  duty  to  give 
such  damages.  While  the  court  instructed  the  jury 
that  the  amount  of  such  damages  was  in  their  discre- 
tion, the  purport  of  the  whole  instruction  Was  to  the 
effect  that  in  case  they  found  the  act  to  be  malicious 
they  must  award  some  amount  by  way  of  punishment. 
This  is  not  the  law.  The  authorities  will  be  found  so 
thoroughly  collated  in  Fink  v.  Thomas,  66  W.  Va.  487 
(66  S.  E.  650),  as  reported  in  19  Ann.  Cas.  571,  and  in 
the  notes  appended  in  the  latter  publication,  that  fur- 
ther citation  of  authorities  is  unnecessary. 

3.  The  court  in  the  case  at  bar  correctly  defined 
punitive  damages,  and  otherwise  than  in  the  matters 
noted  the  trial  was  without  error.  The  amount  in- 
volved is  small,  and,  the  whole  evidence  being  before 
us,  we  are   satisfied   therefrom   that  the   judgment 

70  Or.— 27 
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against  defendant  for  $167  was  very  moderate  and  that 
this  ease  ought  not  to  be  sent  back  for  retrial. 

4,  5.  Section  3  of  Article  VII  of  the  Constitution,  as 
amended  November  8,  1910,  is  as  follows : 

**In  actions  at  law,  where  the  value  in  controversy 
shall  exceed  twenty  dollars,  the  right  of  trial  by  jury 
shall  be  preserved,  and  no  fact  tried  by  a  jury  shall  be 
otherwise  re-examined  in  any  court  of  this  state,  unless 
the  court  can  affirmatively  say  there  is  no  evidence  to 
support  the  verdict.  Until  otherwise  provided  by  law, 
upon  appeal  of  any  case  to  the  Supreme  Court,  either 
party  may  have  attached  to  the  bill  of  exceptions  the 
whole  testimony,  the  instructions  of  the  court  to  the 
jury,  and  any  other  matter  material  to  the  decision  of 
the  appeal.  If  the  Supreme  Court  shall  be  of  opinion, 
after  consideration  of  all  the  matters  thus  submitted, 
that  the  judgment  of  the  court  appealed  from  was 
such  as  should  have  been  rendered  in  the  case,  such 
judgment  shall  be  affirmed,  notwithstanding  any  error 
committed  during  the  trial;  or  if,  in  any  respect,  the 
judgment  appealed  from  should  be  changed,  and  the 
Supreme  Court  shall  be  of  opinion  that  it  can  deter- 
mine what  judgment  should  have  been  entered  in  the 
court  below,  it  shall  direct  such  judgment  to  be  en- 
tered in  the  same  manner  and  with  like  effect  as  de- 
crees are  now  entered  in  equity  cases  on  appeal  to  the 
Supreme  Court ;  provided,  that  nothing  in  this  section 
shall  be  construed  to  authorize  the  Supreme  Court  to 
find  the  defendant  in  a  criminal  case  guilty  of  an  of- 
fense for  which  a  greater  penalty  is  provided  than 
that  of  which  the  accused  was  convicted  in  the  lower 
court'':  Laws  1911,  p.  7. 

It  seems  appropriate  here  to  define  the  limits  and 
extent  of  the  jurisdiction  of  this  court  under  this  sec- 
tion, which  was  evidently  adopted  with  a  view  to  pre- 
vent a  multiplicity  of  retrials  in  the  Circuit  Court. 
The  plain  intent  seems  to  be  that  no  error  shall  be 
cause  for  a  reversal  if  the  court  with  all  the  testimony 
before  it  can  determine  what  judgment  ought  to  be 
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given.  The  first  question  before  the  appellate  court, 
therefore,  is :  Was  any  error  of  law  committed  by  the 
lower  court!  The  second,  Has  this  court,  with  the 
record  and  testimony  before  it,  suflficient  data  upon 
which  to  retry  the  case  and  determine  what  judgment 
ought  to  be  rendered  upon  the  law  and  the  facts!  It 
has  frequently  been  contended  that  such  a  course  ren- 
ders nugatory  that  part. of  the  section  which  provides 
that  the  right  of  trial  by  jury  shall  be  preserved ;  but 
it  should  be  remembered  that  appeal  to  this  court  is 
not  a  constitutional  right,  being  merely  a  statutory 
privilege.  State  v.  Security  Savings  Co.,  28  Or.  410, 
(43  Pac.  162) ;  Catterlin  v.  Bush,  39  Or.  496  (59  Pac. 
706,  65  Pac.  1064) ;  Sears  v.  Dunbar,  50  Or.  36  (91 
Pac.  145).  An  appeal  being  then  a  statutory  privi- 
lege, and  not  a  constitutional  right,  an  appellant  who 
would  otherwise  be  without  remedy  must  exercise 
such  privilege  subject  to  such  conditions  as  may  be 
imposed  by  the  Constitution  or  statutes.  The  provi- 
sion of  the  Constitution  above  quoted  says,  in  effect, 
to  a  dissatisfied  litigant:  **You  may  appeal,  but  you 
take  this  privilege  subject  to  the  power  of  the  appel- 
late court  to  retry  your  case  and  render  any  judg- 
ment it  sees  fit.'*  It  will  be  observed  that  this  right 
is  given  in  the  broadest  terms  and  with  only  one  lim- 
itation, namely,  that  the  appellate  court  may  not  find 
the  defendant  in  a  criminal  case  guilty  of  an  offense 
for  which  a  greater  penalty  is  prescribed  than  that 
of  which  the  accused  was  convicted  in  the  lower  court. 
This  exception  proves  the  rule  and  indicates  the  in- 
tent of  the  law-making  power,  in  this  instance  the 
people,  to  invest  this  court  with  power,  if  in  its  judg- 
ment such  course  seems  proper,  to  retry  cases  erro- 
neously tried  in  the  court  below. 


420  Cunningham  v.  Cunningham.  [70  Or. 


6.  Many  instances  have  occurred  and  others,  donbt- 
less,  will  occur,  when  a  trial  by  a  jury  may  seem  more 
likely  to  promote  justice  than  a  trial  upon  the  record 
presented  to  this  court;  but  this,  in  our  judgment,  is 
not  such  a  case.  This  statement  of  our  views  must  be 
taken  with  the  explanation  that  we  cannot  undertake 
to  retry  any  fact  found  by  a  jury  properly  impan- 
eled and  instructed  when  there  is  any  evidence  to  sup- 
port its  verdict. 

Being  satisfied  from  the  testimony  that  the  amount 
of  damages  found  by  the  jury  was  not  excessive,  and 
was  such  as  fairly  seems  to  have  followed  defendant's 
unlawful  conversion  of  plaintiff's  property,  the  judg- 
ment is  affirmed.  Affibmed. 

Mr.  Justice  Moore,  Mb.  Justice  Burnett  and  Mb. 
JusTiCE  Ramsey  concur. 


Argued  Appl  22,  affirmed  May  26,  1914. 

CUNNINGHAM  v.  CUNNINGHAM. 

(141  Pac.  1019.) 

Divorce — ^Actlon — Snillclency  of  Evidence. 

In  a  suit  for  divorce  on  the  ground  of  cruel  and  inbuman  treat- 
ment, evidence  held  to  sustain  a  decree  for  plaintiff. 

[As  to  cruelty  as  ground  for  divorce,  see  notes  in  29  Am.  Dee. 
674;  73  Am.  Dec.  619;  40  Am.  Bep.  463;  51  Am.  Rep.  736;  65  Am. 
8t.  Bep.  69.] 

From  Clatsop:  James  A.  Eakik,  Judge. 

This  is  a  suit  by  Rosetta  Cunningham  against  Frank 
Cunningham  for  divorce,  on  the  ground  of  cruel  and 
inhuman  treatment.  There  was  decree  for  plaintiff 
and  an  allowance  to  her  of  one-third  of  the  real  prop- 
erty, from  which  both  appeal.  The  facts  in  this  suit 
are  fully  stated  in  the  opinion  of  the  court. 

Affibmxd. 
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For  appellant  and  defendant  there  was  a  brief  and 
an  oral  argument  by  Mr.  George  C.  Fulton. 

For  respondent  and  plaintiff  there  was  a  brief  over 
the  names  of  Mr.  John  H.  Smith,  Mr.  Albert  M. 
Smith  and  Mr.  Arthur  M.  Dibble,  with  an  oral  argu- 
ment by  Mr.  Dibble. 

Department  2.  Mb.  Justice  Eaein  delivered  the 
opinion  of  the  court. 

This  is  a  suit  for  divorce,  alleging  as  a  ground 
therefor  cruel  and  inhuman  treatment,  and  asking  a 
division  of  the  property^  The  answer  contains  a 
counterclaim  for  a  divorce  also  on  the  ground  of  cruel 
and  inhuman  treatment  of  this  defendant  by  plain- 
tiif.  The  findings  and  decree  are  in  favor  of  plain- 
tiff, and  grant  her  one  third  of  the  real  property 
owned  by  the  defendant  Both  parties  to  the  suit  ap- 
peal. 

Three  principal  transactions  are  presented  by  the 
brief  of  defendant  as  entitling  him  to  a  reversal  of 
the  decree.  They  are  referred  to  in  the  brief  as  the 
barn  and  cow  incident,  the  whip  circumstance,  and 
the  indolent  stepson  and  the  indulgent  mother.  The 
complaint,  as  well  as  plaintiff's  testimony,  among 
other  things,  charges  defendant  with  striking  plain- 
tiff in  anger  on  several  occasions,  accompanied  with 
oaths,  and  with  throwing  a  whip  at  her.  A  quarrel 
over  the  whip  is  admitted  by  the  defendant,  in  which 
he  contends  he  only  threw  it  out  of  the  wagon,  not 
throwing  it  at  her.  He  admitted  that  it  was  not  done 
in  a  mild  or  polite  manner.  The  plaintiff  and  her 
daughter  testify  that  he  threw  it  at  plaintiff,  using 
an  oath.  The  transaction  shows  anger  on  his  part, 
although  plaintiff's  conduct  at  the  time  was  not  no- 
ticeable for  magnanimity. 
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In  the  disagreement  between  them  as  to  the  use  of 
butter  by  the  boy,  and  the  subsequent  use  of  butter 
plates  at  the  table,  she  says  he  struck  her,  which  he 
denies. 

As  to  the  indolent  stepson  and  the  indulgent  mother, 
evidently  his  stepfather  was  critical  and  exacting, 
though  while  the  boy  remained  a  member  of  the  family 
it  is  to  be  presumed  that  he  would  be  subject  to  the 
discipline  of  the  home.  He  may  have  been  humored 
by  the  mother,  yet  he  seems  to  have  cut  the  wood  and 
milked  the  cow — no  doubt  a  little  tardy  sometimes. 
He  also  earned  money  at  times.  At  the  trial  he  was 
criticized  in  relation  to  these  two  things.  He  was  re- 
quired at  one  time  to  saw  wood  from  8  o'clock  in  the 
morning  until  4  or  5  o'clock  in  the  evening,  which  he 
did.  It  probably  was  required  of  him  as  a  punish- 
ment, and  he  may  have  merited  the  strictures  cast 
upon  him  in  the  brief  of  the  appellant;  but  they  are 
hardly  justified  by  the  evidence.  Though  the  defend- 
ant may  have  been  even-tempered  when  away  from 
home,  he  seems  to  have  been  very  arbitrary  and  ex- 
acting in  it,  and  sometimes  very  severe,  not  only  with 
the  children,  but  with  his  wife. 

The  circumstance  of  the  throwing  of  the  whip  was 
not  made  much  of  by  plaintiff,  but  was  given  only  as 
one  incident  in  defendant's  conduct.  Much  stress  was 
laid  upon  this  matter  on  cross-examination  and  in  the 
brief.  The  use  of  the  plaintiff's  barn  by  defendant 
was  only  another  incident  of  the  same  character.  De- 
fendant denies  that  he  at  any  time  struck  the  plain- 
tiff; but  several  such  occasions  are  related  by  plain- 
tiff and  corroborated  in  some  particulars  by  other 
witnesses.  No  doubt  the  conduct  of  the  parties  in 
many  instances  would  not  stand  as  a  model  of  marital 
felicity;  but  the  trial  court  has   found  in  plaintiff's 
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favor  upon  the  conflicting  evidence,  and  we  are  not 
disposed  to  ignore  them.  In  Wheeler  v.  Wheeler,  18 
Or.  261  (24  Pac.  901),  it  is  said  by  Justice  Lobd: 

**A  great  judge  more  than  half  a  century  ago  said: 
*The  moral  sense  of  this  community  at  this  day  re- 
volts at  the  idea  that  a  husband  may  inflict  personal 
chastisement  upon  his  wife,  even  for  the  most  outrage- 
ous conduct.'  *' 

Referring  to  the  violence  in  that  case  it  is  said : 

*'Nor  was  this  the  only  occasion  he  laid  violent 
hands  upon  his  wife,  and  wronged  and  insulted  her 
with  barbarous  blows,  at  the  bare  mention  of  which 
his  cheeks  ought  to  tingle  with  the  blush  of  shame. 
However  outrageous  her  conduct,  or  however  much  it 
may  have  harassed  and  exasperated  him,  the  moral 
sense  of  this  age  will  not  permit  a  husband  to  find  re- 
dress for  his  grievances  in  the  degrading  and  cow- 
ardly task  of  inflicting  personal  chastisement  on  his 
wife. ' ' 

As  to  the  refusal  of  additional  alimony  and  the  at- 
torney's fees  claimed  by  the  plaintiff,  no  doubt  the 
court  intended  that  the  allowance  to  the  plaintiff  of 
one  third  of  defendant's  real  estate  would  cover  all 
claims  she  had  on  defendant  for  alimony  and  for  at- 
torney's fees,  as  well  as  satisfy  any  claims  she  might 
have  against  defendant  for  lots  24  and  5  of  block  10 — 
at  least  we  see  no  reason  to  disturb  the  decree. 

No  good  purpose  can  be  served  by  review  of  the 
evidence.  We  are  satisfied,  after  reading  the  testi- 
mony and  proceedings,  that  the  findings  and  the  de- 
cree are  sustained  by  the  evidence. 

The  decree  is  affirmed. 

Affibmed. 

Mr.  Chief  Justice  McBridb,  Mb.  Justice  Bean  and 
Mb.  Justice  McNaby  concur. 
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Argued  May  5,  reversed  May  26,  1914. 

GOODWIN  V.  TUTTLE. 

(141  Pac.  1120.) 

BepleTln — ^Pleading — Complaint — "Acquire.'* 

1.  A  complaint  in  replevin  by  a  trustee  in  bankruptcy  alleging 
that  the  defendant  "acquired"  the  property  from  the  bankrupt  docs 
not  plead  property  in  the  defendant,  since  the  word  "acquired"  does 
not  necessarily  mean  that  title  has  passed. 

[As  to  necessity  and  sufficiency  of  allegation  as  to  ownership 
or  right  of  possession  in  actions  of  replevin,  see  note  in  Ann. 
Cas.  1912A,  333.] 

Beplevln — ^Pleading— lasaes  and  Proof. 

2.  In  replevin,  under  an  allegation  of  general  ownership,  the 
plaintiff  may  prove  a  special  property  entitling  him  to  possession. 

Pleading— Reply — Departure. 

3.  Where  the  complaint  of  a  trustee  in  bankruptcy  in  replevin 
alleges  that  plaintiff  was  the  owner  of  the  property,  and  the  answer 
alleges  title  in  defendant,  a  reply  alleging  that  defendant  had  pur- 
chased the  property  in  question,  a  stock  of  goods  in  bulk,  without 
compliance  with  Sections  6069,  6070,  L.  O.  L.,  requiring  the  purchaser 
of  a  stock  of  goods  in  bulk  to  procure  a  list  of  the  vendor's  creditors, 
and-  to  notify  them  of  the  proposed  purchase,  does  not  constitute  a 
departure. 

Bankruptcy— AdmlnlstratloM  of  Estate — ^Action  by  Trustee. 

4.  Under  Bankrupt  Law  (Act  July  1,  1898,  c.  541),  §  70,  30  Stat. 
565  U.  S.  Comp.  Stats.  1901,  p.  3451),  as  amended  by  Act  of  February  5, 
1903,  c.  487,  §  16,  32  Stat.  800  (U.  8.  Comp.  Stats.  Supp.  1911,  p.  1511), 
providing  that  the  trustee  of  a  bankrupt  shall  be  vested  with  the 
title  of  the  bankrupt  as  of  the  date  he  was  adjudged  a  bankrupt  to 
property  transferred  by  him  in  fraud  of  his  creditors,  and  may  recover 
the  property  so  transferred  or  its  value  from  the  person  to  whom  it 
was  transferred  unless  he  was  a  bona  fide  holder  for  value  prior  to 
the  adjudication,  a  trustee  in  bankruptcy  may  maintain  replevin 
against  a  purchaser  of  a  stock  of  goods  from  the  bankrupt  who  has 
failed  to  comply  with  Sections  6069,  6070,  L.  O.  L.,  requiring  the  pur- 
chaser of  the  stock  of  goods  to  procure  a  list  of  the  vendor's  creditors, 
and  to  notify  them  of  the  proposed  purchase,  and  he  is  not  limited  to 
proceeding  by  attachment. 

[As  to  right  to  jury  trial  in  action  by  trustee  in  bankruptcy  to 
recover  property  fraudulently  transferred  by  bankrupt,  see  note  in 
Ann.  Cas.  1912B,  126. 

Bankruptcy— Administration  of  Estate— "Bona  Fide  Holder." 

5.  A  person  who  takes  possession  of  a  stock  of  goods  in  violation 
of  Sections  6069,  6070,  L.  O.  L.,  requiring  notice  to  creditors,  is  not 
a  bona  fide  holder  within  Bankrupt  Law  (Act  of  July  1,  1898,  c.  541) 
S  70,  30  Stat.  565  (U.  S.  Comp.  Stats.  1901,  p.  3451),  authorizing  the 
trustee  in  bankruptcy  to  avoid  any  transfer  by  the  bankrupt  which 
any  creditor  might  have  avoided,  unless  the  holder  of  the  property 
was  a  bona  fide  holder  for  value  prior  to  the  adjudication. 
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From  Baker:  Gitstav  Andeesok,  Judge. 

In  Banc.    Statement  by  Mb.  Justicb  Bubnett. 

This  is  an  action  by  C.  T.  Goodwin,  as  trustee  in 
bankruptcy  of  the  estate  of  the  Co-Operative  Trading 
Company,  a  corporation,  against  J.  0.  Tuttle. 

After  stating  in  substance  that  the  Co-Operative 
Trading  Company^  a  corporation,  was  duly  adjudged 
a  bankrupt  in  June,  1913,  and  that  the  plaintiff  at  all 
times  mentioned  in  the  pleadings  was  and  now  is  the 
duly  elected,  qualified,  and  acting  trustee  in  bank- 
ruptcy of  its  estate,  the  complaint  sets  out  a  cause  of 
action  in  replevin  in  favor  of  the  plaintiff  for  what 
is  described  as: 

*'A11  that  certain  stock  of  goods,  wares,  and  mer- 
chandise, located  at  New  Bridge,  in  Baker  County, 
Or.,  in  that  certain  store  building  run  and  operated 
by  the  said  defendant,  and  which  said  stock  of  goods, 
wares,  and  merchandise  was  acquired  from  the  Co- 
Operative  Trading  Company,  a  corporation,  on  or 
about  December  31,  1912,  and  which  said  defendant 
has  in  his  possession  at  said  place. '* 

A  demand  upon  the  defendant  for  possession  of 
the  property,  his  refusal,  and  unlawful  and  wrongful 
detention  of  the  same,  to  the  damage  of  the  plaintiff 
in  the  sum  of  $300,  are  alleged.  The  value  of  the 
property  is  stated  to  be  $4,000.  The  answer  admits 
the  corporate  character  of  the  corporation,  its  insol- 
vency, the  adjudication  in  bankruptcy,  and  the  trustee- 
ship of  the  plaintiff.  The  ownership  and  right  of 
possession  in  the  plaintiff  are  denied,  as  well  as  the 
demand  and  damage.  The  value  of  the  property  is 
admitted  to  be  $4,000.  Further  answering,  the  de- 
fendant states  a  cause  of  action  in  replevin  in  his  own 
favor  against  the  plaintiff,  based  upon  the  fact  that 
the  latter  had  taken  possession  by  virtue  of  the  writ 
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issued  in  the  action.  The  defendant  demands  judg- 
ment against  the  plaintiff  in  the  usual  form,  together 
with  $1,000  damages.  Excepting  that  it  admits  the 
value  of  the  property  to  be  $4,000,  the  reply  denies 
all  the  allegations  of  the  new  matter  in  the  answer. 
In  substance,  that  pleading  further  states  that  the 
only  pretense  of  title  the  defendant  has  is  by  virtue 
of  the  fact  that  he  became  possessed  of  the  goods  un- 
der an  attempted  sale  in  bulk  by  the  corporation  to 
himself,  without  taking  from  the  seller  a  list  of  his 
creditors,  or  giving  notice  to  the  creditors,  and  that  at 
the  time  the  corporation  was  indebted  to  various  and 
sundry  persons  named  in  the  answer  far  beyond  the 
value  of  its  estate.  From  a  judgment  on  a  general 
verdict  directed  for  the  defendant,  the  plaintiff  ap- 
peals. Reversed  and  Remanded. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Orville  B.  Mount  and  Mr.  C.  T.  Goodwin^  with  an 
oral  argument  by  Mr.  Mount. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Clifford  <&  Correll,  with  an  oral  argument  by 
Mr.  Morton  D.  Clifford. 

Mr.  Justice  Burnett  delivered  the  opinion  of  the 
court. 

The  controlling  question  in  this  case  is  whether  or 
not  the  court  erred  in  refusing  to  allow  the  plaintiff 
to  prove  in  his  case  in  chief  the  allegations  of  his  reply 
respecting  the  bulk  sale  of  the  property  to  the  defend- 
ant by  the  corporation,  and  in  directing  a  verdict  for 
the  defendant.  The  statute  affecting  such  transfers, 
as  it  stood  at  the  time  of  the  transaction,  is  found  in 
Sections  6069,  6070,  L.  0.  L. : 

**It  shall  be  the  duty  of  every  person  who  shall  bar- 
gain for  or  purchase  any  stock  of  goods,  wares,  or 
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merchandise  in  bulk,  for  cash  or  on  credit,  to  demand 
and  receive  from  the  vendor  thereof,  and  if  the  vendor 
be  a  corporation  then  from  a  managing  officer  or 
agent  thereof,  at  least  five  days  before  the  consum- 
mation of  such  bargain  or  purchase,  and  at  least  five 
days  before  paying  or  delivering  to  the  vendor  any 
part  of  the  purchase  price  or  consideration  therefor, 
or  any  promissory  note  or  other  evidence  of  indebted- 
ness therefor,  a  written  statement  under  oath  con- 
taining the  names  and  addresses  of  all  of  the  creditors 
of  said  vendor,  together  with  the  amount  of  indebted- 
ness due  or  owing,  or  to  become  due  or  owing,  by  said 
vendor  to  each  of  such  creditors,  and  if  there  be  no 
such  creditors,  a  written  statement  under  oath  to  that 
effect ;  and  it,  shall  be  the  duty  of  such  vendor  to  fur- 
nish such  statement  at  least  five  days  before  any  sale 
or  transfer  by  him  of  any  stock  of  goods,  wares,  or 
merchandise  in  bulk'^:  Section  6069,  L.  0.  L. 

**  After  having  received  from  the  vendor  the  written 
statement  under  oath  mentioned  in  section  6069  the 
vendee  shall,  at  least  five  days  before  the  consumma- 
tion of  such  bargain  or  purchase,  and  at  least  five 
days  before  paying  or  delivering  to  the  vendor  any 
part  of  the  purchase  price  or  consideration  therefor, 
or  any  promissory  note  or  other  evidence  of  indebted- 
ness for  the  same,  in  good  faith  notify  or  cause  to  be 
notified,  personally  or  by  wire  or  by  registered  letter, 
each  of  the  creditors  of  the  vendor  named  in  said 
statement,  of  the  proposed  purchase  by  him  of  such 
stock  of  goods,  wares,  or  merchandise;  and  whenever 
any  person  shall  purchase  any  stock  of  goods,  wares, 
or  merchandise  in  bulk,  or  shall  pay  the  purchase 
price  or  any  part  thereof,  or  execute  or  deliver  to  the 
vendor  thereof  or  to  his  order,  or  to  any  person  for 
his  use,  any  promissory  note  or  other  evidence  of  in- 
debtedness for  said  stock,  or  any  part  thereof,  without 
having  first  demanded  and  received  from  his  vendor 
the  statement  under  oath  as  provided  in  section  6069, 
and  without  having  also  notified  or  caused  to  be  noti- 
fied all  of  the  creditors  of  the  vendor  named  in  such 
statement,  as  in  this  section  prescribed,  such  purchase, 


428  Goodwin  v.  Tuttlb.  [70  Or. 

sale,  or  transfer  shall,  as  to  any  and  all  creditors  of 
the  vendor,  be  conclnsiVely  presumed  fraudulent  and 
void'':  Section  6070,  L.  0.  L. 

Section  70  of  the  National  Bankrupt  Law  provides : 

**The  trustee  of  the  estate  of  a  bankrupt,  upon  his 
appointment  and  qualification,  *  •  shall  in  turn  be 
vested  by  operation  of  law  with  the  title  of  the  bank* 
rupt,  as  of  the  date  he  was  adjudged  a  bankrupt, 
•  •  ''  to  ** property  transferred  by  him  in  fraud  of 
his  creditors";  and  "property  which  prior  to  the  fil- 
ing of  the  petition  he  could  by  any  means  have  trans- 
ferred or  which  might  have  been  levied  upon  and  sold 
under  judicial  process  against  him.  •  *  The  trustee 
may  avoid  any  transfer  by  the  bankrupt  of  his  prop- 
erty which  any  creditor  of  such  bankrupt  might  have 
avoided,  and  may  recover  the  property  so  transferred, 
or  its  value,  from  the  person  to  whom  it  was  trans- 
ferred, unless  he  was  a  bona  fide  holder  for  value 
prior  to  the  date  of  the  adjudication.  Such  property 
may  be  recovered  or  its  value  collected  from  whoever 
may  have  received  it,  except  a  bona  fide  holder  for 
value.  For  the  purpose  of  such  recovery  any  court 
of  bankruptcy,  as  hereinbefore  defined,  and  any  state 
court  which  would  have  had  jurisdiction  if  bankruptcy 
had  not  intervened,  shall  have  concurrent  jurisdic- 
tion.'' 

1.  It  was  argued  that,  because  the  property  was  de- 
scribed as  being  ** acquired"  from  the  Co-Operative 
Trading  Company,  the  complaint,  in  effect,  pleaded 
property  in  the  defendant.  A  fair  construction  of  the 
complaint,  however,  taking  it  by  the  four  comers,  does 
not  justify  such  a  conclusion.  The  word  ^'acquired" 
is  used  merely  as  descriptive  of  the  property,  and 
does  not  necessarily  mean  that  title  had  passed  to  the 
defendant.  A  thief  may  properly  be  said  to  have 
** acquired"  the  property  which  he  has  stolen,  and  in 
a  certain  sense  any  person  taking  possession  of  prop- 
erty may  be  properly  said  to  have  ** acquired"  it. 
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2.  It  was  also  contended  by  the  defendant  that 
where  the  plaintiff  alleges  that  he  is  the  absolute  and 
unqualified  owner  of  the  property  in  dispute,  which 
defendant  denies,  he  is  required  to  prove  it,  and  that 
proof  that  the  plaintiff  holds  it  in  trust  for  another  is 
not  enough.  Contrary  to  the  single  authority  cited 
in  support  of  that  point,  it  has  been  held  in  this  state 
in  sever&l  cases  that  in  replevin  under  the  allegation 
of  general  ownership  the  plaintiff  may  prove  a  special 
property  entitling  him  to  possession:  Reinstein  v. 
Roberts,  34  Or.  87  (55  P&c  90,  75  Am.  St.  Rep.  564) ; 
Backhaus  v.  Burells,  43  Or.  558  (72  Pac.  976,  73  Pac 
342) ;  Culver  v.  Randle,  45  Or.  491,  (78  Pac.  394) ;  Har- 
vey V.  Lidvall,  48  Or.  558  (87  Pac.  895) ;  Swank  v. 
Elwert,  55  Or.  487  (105  Pac.  901) ;  Roberson  v.  Ellis, 
58  Or.  219   (114  Pac.  100). 

3.  Another  argument  of  the  defendant  was  that  the 
new  matter  in  the  reply  constituted  a  departure  from 
the  complaint.  It  seems  that  it  was  upon  this  ground 
that  the  Circuit  Court  refused  to  allow  the  plaintiff  to 
prove  the  invalidity  of  the  alleged  bulk  sale  of  the 
property.  Under  the  terms  of  the  national  bankrupt 
law  quoted,  the  trustee  by  operation  of  law  is  vested 
with  the  title  of  all  the  bankrupt's  estate,  and  is 
equipped  with  all  the  legal  remedies  for  the  recovery 
of  the  same.  Suppose  that  he  had  found  the  property 
of  the  bankrupt  in  the  possession  of  some  individual 
without  any  claim  of  title  whatever  on  the  part  of  the 
holder.  No  one  would  claim  in  such  a  case  that  the 
trustee  should  be  compelled  to  set  up  in  his  complaint 
the  evidence  of  his  own  title.  It  would  be  sufficient 
in  the  first  instance  for  him  to  allege  in  the  ordinary 
form  his  property  and  right  to  the  immediate  posses- 
sion of  the  chattels  in  question.  So  it  is  in  the  first 
place  always  where  the  trustee  seeks  to  recover  the 
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possession  of  property.  It  is  only  when,  as  in  this 
litigation,  the  defendant  has  alleged  title  in  himself 
that  it  becomes  necessary  or  even  proper  for  the 
plaintiff  to  reinforce  his  complaint  by  showing  in 
greater  detail  the  invalidity  of  the  defendant's  claim 
to  the  property.  This  is  the  purpose  and  effect  of  the 
new  matter  in  the  reply  in  the  case  at  bar.  It  is  not 
a  departure  from,  but  rather  a  fortification  of,  the 
complaint,  and  hence  is  not  open  to  objection :  Moores 
V.  Clackamas  County,  40  Or.  536  (67  Pac.  662); 
Cooper  V.  Blair,  50  Or.  394  (92  Pac.  1074) ;  Roots  v. 
Boring  Junction  Lbr.  Co.,  50  Or.  298  (92  Pac.  811,  94 
Pac.  182);  Pioneer  Hdw.  Co.  v.  Farrin,  55  Or,  590 
(107  Pac.  456). 

4.  The  principal  contention  of  the  defendant  is  that 
the  property  can  only  be  recovered  in  an  action  by 
the  trustee  as  the  representative  of  the  creditors  npon 
an  attachment  of  the  property.  If,  in  the  absence  of 
bankruptcy  proceedings,  the  creditors  themselves  were 
seeking  to  collect  their  claims,  it  would  indeed  be 
necessary  for  them  to  establish  their  demands  by  re- 
covering judgment  thereon  against  the  debtor,  or  at 
least  to  attach  the  property  as  a  basis  upon  which  to 
subject  it  to  their  demands  as  against  its  present  pos- 
sessor. It  is  well  settled  that  creditors  have  no  direct 
action  against  one  holding  the  possession  of  property 
which  might  otherwise  be  subjected  to  the  payment  of 
claims  against  the  debtor,  because  there  is  no  privity 
of  contract  between  one  in  the  possession  of  the  prop- 
erty under  such  circumstances  and  the  creditors  seek- 
ing to  apply  it  to  their  claim.  So  it  has  been  held 
often  in  this  state  that  a  creditor  seeking  to  subject 
property  to  the  liquidation  of  his  claims  while  the 
goods  are  in  the  possession  of  a  third  party  must 
previously  establish  his  claim  by  judgment  or  acquire 
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a  lien  by  attachment:  Dawson  v.  Coffey,  12  Or.  513 
(8  Pac.  838);  Dawson  v.  Sims,  14  Or.  561  (13  Pac. 
506) ;  Matlock  v.  Babb,  31  Or.  516  (49  Pac.  873) ; 
Fleischner  v.  Bank  of  McMinnvUle,  36  Or.  553,  562 
(54  Pac.  884,  60  Pac.  603,  61  Pac.  345) ;  Bennett  v. 
Minott,  28  Or.  339  (39  Pac.  997,  44  Pac.  283). 

The  controlling  proposition  in  such  cases  is  that, 
if  one  would  disturb  a  transaction  which  might  other- 
wise be  valid  between  the  immediate  parties  to  it, 
he  must  show  his  right  to  intermeddle.  This  is  ac^ 
comphshed  by  establishing  in  a  judicial  proceeding 
that  the  former  owner  of  the  property  was  indebted 
to  the  claimant  upon  an  unpaid  demand.  On  behalf 
of  the  trustee  the  reason  of  the  rule  is  satisfied  in  a 
bankruptcy  proceeding,  whereby  it  has  been  adjudi- 
cated that  the  debtor  is  insolvent  and  unable  to  pay 
his  debts.  The  appointment  and  qualification  of  the 
trustee  in  such  circumstances  complete  the  demonstra- 
tion of  the  reason,  and  show  that  he  is  entitled  to  the 
possession  of  the  property  for  the  purpose  of  apply- 
ing it  to  the  claims  of  the  creditors.  The  principle 
finds  expression  in  the  words  of  the  national  statute 
which  not  only  vests  the  title  of  the  bankrupt's  prop- 
erty in  the  trustee,  but  also  gives  the  latter  the  right 
to  recover  the  same  from  whomsoever  has  possession 
of  it,  excepting  only  the  purchaser  in  good  faith.  The 
conjunction  of  title  and  the  right  to  possession  in  one 
and  the  same  person,  the  trustee  in  such  cases,  con- 
stitute the  basis  for  an  action  of  replevin  in  his  favor. 

5.  It  is  conceded  that  up  to  December  31,  1912,  the 
bankrupt  was  the  owner  and  in  possession  of  the  stock 
of  goods  in  question.  Its  ownership  continued  in  the 
bankrupt,  and  finally  became  vested  in  the  trustee,  un- 
less that  result  is  prevented  by  the  sale  in  bulk.  Our 
statute,  however,  has  spoken  on  that  subject,  and  has 
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laid  down  the  rule  that  such  a  transfer  under  the  cir- 
cumstances contained  in  the  offer  to  prove  shall  con- 
clusively be  presumed  fraudulent  and  void.  In  other 
words,  such  a  transaction  does  not,  as  against  the 
trustee,  affect  the  title  to  the  property  in  any  way. 
A  person  who  takes  possession  of  property  in  direct 
violation  of  the  statute  on  the  subject  in  such  cases 
cannot  **be  a  bona  fide  holder  for  value  prior  to  the 
date  of  the  adjudication.'^  It  matters  not  that  he 
gave  his  note  for  the  same,  because  our  own  statute 
says  that  whenever  any  person  shall  purchase  any 
stock  of  goods  in  bulk,  or  shall  pay  the  purchase 
price,  or  any  part  thereof,  or  execute  or  deliver  to 
the  vendor  thereof,  or  to  his  order,  or  to  any  per- 
sons for  his  use,  anypromissory  note  or  other  evi- 
dence of  indebtedness  for  such  stock,  or  any  part 
thereof,  without  having  first  demanded  and  received 
from  his  vendor  the  statement  alluded  to  in  the  stat- 
ute, such  purchase,  sale,  or  transfer  shall  as  to  any 
and  all  creditors  of  the  vendor  be  conclusively  pre- 
sumed fraudulent  and  void. 

The  questions  of  the  ownership  or  possession  of  the 
note  or  the  enforcement  of  the  payment  thereof  are 
not  before  us.  Giving  the  note  does  not  take  the  sale 
out  of  the  operation  of  the  statute.  We  can  only  give 
effect  to  the  terms  of  the  act  of  the  legislature  re- 
specting the  property  in  question.  The  plaintiff  was 
entitled  to  prove  the  course  of  the  possession  of  the 
property  from  the  bankrupt  to  himself,  and  the  court 
was  in  error  when  it  directed  a  verdict  in  favor  of  the 
defendant. 

The  judgment  is  reversed  and  the  cause  remianded 
for  further  proceedings. 

Bevebsed  and  Remanded. 
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Argued  May  6,  affirmed  May  26,  1914. 

WALLOWA  LAKE   AMUSEMENT   CO.  v.  HAM- 

ILTON. 

(142  Pac.  321.) 

Oontracta — Coiuitmctloii — ^Province  of  OonxL 

1.  Under  Section  715,  L.  O.  L.,  providing  that  the  language  of  a 
writing  is  to  be  interpreted  according  to  the  meaning  it  bears  in  the 
place  of  its  ezecntion,  unless  the  parties  have  reference  to  a  different 
place,  the  office  of  the  judge  in  the  construction  of  contracts  is  simply 
to  ascertain  and  declare  what  is  in  terms  or  in  substance  contained 
therein,  not  to  insert  what  has  been  omitted  or  to  omit  what  has  been 
inserted. 

[As  to  evidence  to  explain  words  used  in  written  contract,  see 
note  in  122  Am.  St.  Bep.  545. 

Aiortgagea — Oonttrnctloii — ^Intention  of  Parties. 

2.  Under  Section  716,  L.  O.  L.,  providing  that  in  the  construction 
of  an  instrument  the  intention  of  the  parties  is  to  be  pursued  if  pos- 
sible, where  a  mortgage  provides  that  the  mortgagee  agrees  to  release 
from  time  to  time  portions  of  the  land  in  quantities  of  not  less  than 
half  an  acre  each  on  the  request  of  the  mortgagor  and  payment  by 
him  of  $30  for  each  and  every  half  acre  desired  to  be  released,  the 
mortgagor,  on  making  request  therefor  and  paying  or  tendering  pay- 
ment at  $60  per  acre,  is  entitled  to  have  released  land  specified  by 
him  to  the  number  of  acres  so  paid  for. 

Mortgages — Constmctlon — ^Provision  for  Partial  Belease. 

3.  Under  a  mortgage  provision  that  the  mortgagee  should  release 
from  time  to  time  portions  of  the  land  on  payment  of  $30  for  each 
half  acre  to  be  released,  the  amount  of  payment  required  to  entitle 
the  mortgagor  to  such  release  before  any  payment  on  the  mortgage 
became  due  is  $60  per  acre,  though  the  amount  of  the  next  payment 
to  become  due  would  exceed  the  amount  so  paid. 

Mortgages — ^Payment — Sufficiency  of  Tender. 

4.  Under  a  mortgage  provision  for  partial  release  on  payments  by 
the  mortgagor  at  $30  for  each  half  acre,  the  fact  that  a  tender  was 
conditional  on  the  execution  of  a  partial  release  did  not  affect  the 
sufficiency  of  the  tender. 

[As  to  sufficiency  and  effect  of  tender,  see  notes  in  77  Am.  Dec. 
470;  30  Am.  St.  Rep.  460.] 

Mortgages — ^Payments-Waiver  of  Tender. 

5.  Where  a  mortgage  provided  for  partial  release  on  payments  by 
the  mortgagor  at  $30  for  each  half  acre,  the  refusal  of  the  mortgagee 
to  execute  such  release  for  the  reason  that  its  execution  would  weaken 
the  security  was  a  waiver  of  the  necessity  for  a  tender  by  the 
mortgagor. 

Specific  Performance — Evidence — ^Weight  and  Sufficiency. 

6.  In  a  suit  for  specific  performance  of  a  provision  in  a  mortgage 
for  a  partial  release  on  partial  payments  by  the  mortgagor,  evidence 
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held  to  show  that  the  mortgagor  had  made  an  actual  tender  of  pay- 
ment entitling  him  to  a  release. 

ETldmice— Weight  and  Snfficiency— Positive  and  Negative  Evidence. 

7.  When  witnesses  are  of  equal  credibility,  positive  evidence  ia 
entitled  to  more  weight  than  negative  evidence  ae  to  the  same  trans- 
action. 

From  Wallowa:  John  W.  Knowles,  Judge. 

In  Banc.     Statement  by  Mb.  Justice  Ramsey. 

This  is  a  suit  by  the  Wallowa  Lake  Amusement 
Company,  a  private  corporation,  against  Joseph  L. 
Hamilton  for  specific  performance  of  a  contract.  The 
court  below  rendered  a  decree  in  favor  of  the  plaintiff 
for  the  relief  prayed  for  by  it,  and  also  a  decree  of 
foreclosure  of  a  mortgage  in  favor, ^f  the  defendant 
on  a  counterclaim.  The  defendant  appeals  from  that 
part  of  said  decree  rendered  in  favor  of  the  plaintiflF. 
The  plaintiff  did  not  appeal.  The  facts  appear  in  the 
opinion  of  the  court.  Affibmed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Daniel  Boyd. 

For  respondent  there  was  a  brief  with  oral  argu- 
ments by  Mr.  A.  W.  Schaupp  and  Mr.  John  P.  Rusk. 

Mb.  Justice  Bamsey  delivered  the  opinion  of  the 
court. 

This  is  a  suit  in  equity  to  obtain  a  decree  for  the 
specific  performance  of  a  contract.  The  pleadings 
are  too  lengthy  to  be  set  out.  No  questions  are  raised 
as  to  their  sufficiency.  The  plaintiff  on  May  6,  1911, 
purchased  from  the  defendant  about  138  acres  of  un- 
improved land,  lying  on  the  south  side  of  Wallowa 
Lake  in  Wallowa  County.  This  land  is  described  in 
the  second  amended  complaint,  which  will  be  referred 
to  infra,  as  *'the  complaint.'^    The  plaintiff  was   to 
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pay  $8,320,  or  approximately  $60  per  acre,  for  this 
land.  The  plaintiff  paid  $1,000  in  cash,  and  on  the  6th 
day  of  May,  1911,  executed  a  purchase  money  mort- 
gage to  the  defendant  on  said  land  for  the  sum  of 
$7,320,  the  balance  of  the  purchase  price  thereof.  The 
plaintiff  executed  to  the  defendant  four  promissory 
notes  for  said  sum  of  $7,320.  One  of  said  promissory 
notes  was  dated  May  6,  1911,  and  was  for  $1,000,  and 
was  payable  on  or  before  September  1,  1912.  Each 
of  said  notes  bore  interest  from  May  6,  1911,  at  eight 
per  cent  per  annum,  payable  annually.  All  interest 
on  said  $7,320  to  May  6,  1912,  was  paid  by  the  plain- 
tiff. This  suit  was  commenced  on  the  26th  day  of 
August,  1912.  Said  mortgage  contains,  inter  alia,  the 
following  covenant,  to  wit: 

**It  is  hereby  agreed  between  the  grantor  and  the 
grantee  herein,  that  the  grantee  agrees  to  release, 
from  time  to  time,  from  the  lien  and  operation  of  this 
mortgage,  portions  of  the  land  herein  described  in 
quantities  of  not  less  than  one-half  acre  each,  upon 
the  request  of  the  grantor  herein,  its  successors  or 
assigns,  and  upon  the  payment  by  said  grantor,  its 
successors,  or  assigns,  of  the  sum  of  $30,  for  each 
and  every  half  acre  desired  to  be  released.  *  *  It  is 
also  agreed  that  all  payments  made  by  grantor,  its  suc- 
cessors, or  assigns,  upon  this  mortgage  and  the  notes 
secured  hereby  arelo  be  applied  at  the  time  of  pay- 
ment, first  to  interest,  and  then  to  first  next  maturing 
notes. ' ' 

This  suit  was  brought  upon  the  covenant  set  out 
supra  to  obtain  a  decree  compelling  the  defendant  to 
release  from  the  lien  and  effect  of  said  mortgage  13 
acres  of  said  land,  described  in  the  complaint. 

The  sixth,  seventh,  and  eighth  paragraphs  of  the 
complaint  are  as  follows,  omitting  the  description  of 
the  13-acre  tract  that  the  plaintiff  desired  released : 

**  (6)  That  plaintiff  has  duly  kept  and  performed  all 
the  conditions  of  said  covenant  on  its  part  to  be  kept 
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and  performed,  and  that,  On  or  about  the  21st  day  of 
August,  1912,  in  Wallowa  County,  Or.,  plaintiff  ten- 
dered to  defendant,  Joseph  L.  Hamilton,  in  person  the 
sum  of  $780,  the  sum  necessary  to  secure  the  release 
of  13  acres  of  land  included  in  said  mortgage,  accord- 
ing to  the  covenants  thereof,  and  requested  that  de- 
fendant release  from  said  mortgage  13  acres  of  the 
land  described  therein,  and  designated  the  same  to 
defendant,  and  that  said  defendant  refused  to  release 
said  13  acres,  or  any  part  thereof,  or  any  of  said  land 
at  all,  and  that  at  the  same  time  and  place  plaintiff 
tendered  to  defendant  in  person  the  further  sum  of 
$245.50,  making  a  total  of  $1,025.50,  so  tendered  by 
plaintiff  to  defendant,  being  the  amount,  in  full,  neces- 
sary to  pay  in  full  the  note  mentioned  and  described 
in  said  mortgage  for  the  sum  of  $1,000,  and  to  become 
due  September  1,  1912,  and  requested  and  insisted 
that  defendant  release  to  plaintiff  13  acres  of  said 
land,  and  that  defendant  refused  to  make  such  release. 

**(7)  That  after  said  offer  and  request,  upon  the 
aforesaid  date,  plaintiff  demanded  from  defendant  a 
release  of  said  13  acres  hereinbefore  described,  ac- 
cording to  the  provisions  of  said  covenant,  and  still  is 
ready,  able,  and  willing  to  pay  to  defendant  the  sum 
of  $60  per  acre,  and  now  brings  the  same  into  court 
for  said  purpose. 

*'(8)  That  the  first  note  for  $1,000  is  due  on  the 
1st  day  of  September,  1912,  with  interest  from  the  6th 
day  of  May,  1912,  to  the  1st  day  of  September,  1912, 
amounting  to  $25.50,  and  plaintiff  now  brings  the  sum 
of  $245.50,  together  with  the  sum  of  $780,  and  places 
the  same  into  the  court  according  to  the  terms  of  said 
mortgage,  and  covenants.  ^^ 

The  answer  denies  the  tender  and  some  other  parts 
of  the  complaint,  and  admits  some  portions  thereof, 
and  sets  up  said  mortgage,  and  asks  for  a  foreclosure 
thereof,  etc.  The  reply  denies  much  of  the  answer, 
but  admits  portions  thereof. 

The  court  below  rendered  a  decree  in  favor  of  the 
plaintiff,  for  a  release  from  the  lien  and  effect  of  said 
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mortgage  of  the  13  acres  of  the  land  that  the  plain- 
tiff desired  released,  and  granted  a  decree  for  the 
foreclosure  of  said  mortgage.  The  defendant  appeals 
from  that  part  of  the  decree  for  the  release  from  the 
lien  of  said  mortgage  of  said  13  acres  of  land.  The 
plaintiff  did  not  appeal,  and  hence  that  part  of  said 
decree  foreclosing  said  mortgage  will  not  be  reviewed 
or  disturbed. 

1,  2.  As  stated  supra,  said  mortgage  contains  a  cove- 
nant that  the  mortgagee,  the  defendant,  would,  from 
time  to  time,  release  from  the  lien  and  operation  of 
the  mortgage  portions  of  the  lands  therein  described 
in  quantities  of  not  less  than  one-half  acre,  upon  the 
request  of  the  mortgagor,  the  plaintiff,  or  its  succes- 
sors or  assigns,  upon  the  payment  by  the  mortgagor, 
its  successors  or  assigns,  to  the  mortgagee  of  the  sum 
of  $30,  for  each  and  every  one-half  acre  desired  to 
be  released.  This  covenant  is  to  be  construed  accord- 
ing to  the  meaning  of  the  language  used.  The  land 
belonged  to  the  mortgagor,  and  the  mortgagee  had  a 
mortgage  lien  upon  it  for  $7,320.  The  mortgagor  had 
paid  $1,000  on  the  purchase  price  of  the  land.  The 
covenant  provides  that  the  mortgagee  shall,  from  time 
to  time,  upon  the  request  of  the  mortgagor,  and  the 
payment  of  $30,  for  each  half  acre  to  be  released,  re- 
lease from  the  lien  of  the  mortgage  portions  of  the 
land  described  in  the  mortgage.  This  clause  was  in- 
corporated into  the  mortgage  for  the  benefit  of  the 
mortgagor.  It  appears  from  the  evidence  that  the 
mortgagor,  after  the  execution  of  the  mortgage, 
erected  upon  the  13  acres  that  it  desired  to  have  re- 
leased improvements  of  considerable  value.  In  the 
construction  of  contracts,  the  oflSce  of  the  judge  is 
simply  to  ascertain  and  declare  what  is  in  terms  or 
in  substance,  contained  therein,  not  to  insert  what  has 
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been  omitted,  or  to  omit  what  has  been  inserted  (Sec- 
tion 715,  L.  0.  L.),  and  the  intention  x)f  the  parties,  as 
shown  by  the  contract,  is  to  be  pursued  (Section  716, 
L.  0.  L.).  We  hold  that,  under  the  covenant  set  out 
supra,  the  plaintiJBf  was  entitled  to  have  the  13  acres 
released  from  the  lien  of  the  mortgage  on  making  a 
request  therefor  and  paying  or  tendering  payment 
therefor  at  the  rate  of  $60  per  acre. 

The  plaintiff  alleges  that  on  August  21,  1912,  it 
requested  the  defendant  to  release  said  13  acres  of 
said  land,  and  at  the  same  time  tendered  to  him  there- 
for $780,  and  also  $245.50,  to  apply  on  the  $1,000  note, 
and  interest  that  the  plaintiff  owed  the  defendant  on 
said  mortgage,  making  in  all  $1,025.50  so  tendered, 
and  that  the  defendant  refused  to  execute  said  release. 
The  defendant  did  not  accept  said  tender,  and  the 
plaintiff,  when  it  commenced  this  suit,  deposited  the 
sum  of  $1,000  in  court  for  the  defendant  as  a  continu- 
ing tender.  The  evidence  is  conflicting  as  to  whether 
said  tender  was  made  on  August  21,  1912.  This  suit 
was  begun  only  five  days  later,  and  said  money  was 
then  deposited  in  court  for  the  defendant  as  a  con- 
tinuing tender. 

James  F.  Egensperger  was  president  and  general 
manager  of  the  plaintiff  at  the  dates  mentioned  in  the 
complaint.  He  testifies,  inter  alia,  that  about  two 
weeks  prior  to  August  21,  1912,  he  informed  the  de- 
fendant that  the  plaintiff  desired  13  acres  of  the  land 
covered  by  the  mortgage  released  from  the  lien  there- 
of, and  that  on  August  21,  1912,  he  called  the  defend- 
ant into  the  plaintiff's  oflSce,  and  told  him  that  he  had 
the  papers  and  the  money  ready,  and  would  turn  the 
money  over  to  him  when  he  signed  the  release  of  the 
land.  He  says,  also,  that  the  defendant  told  him  at 
that  time  that,  since  he  mentioned  the  matter  of  the 
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release  before,  he  had  thought  it  over,  and  that  he 
would,  under  no  conditions,  sign  the  release.  This 
witness  says  that  he  at  that  time  offered  the  defend- 
ant the  $60  per  acre,  amounting  to  $780,  for  releas- 
ing the  13  acres,  and  $245.50  besides,  making  $1,025.50, 
that  he  claims  to  have  tendered  to  the  defendant  on 
August  21,  1912.  The  witness  says  that  he  offered 
the  $780  to  obtain  the  release  of  the  13  acres  of  land ; 
that  the  other  $245.50  that  he  offered  was  what  he  had 
figured  would  be  necessary  (with  the  $780)  to  pay  the 
$1,000  that  would  become  due  September  1,  1912,  in- 
cluding interest  on  it.  He  says  that  he  had  a  check 
on  a  Joseph  bank  for  $1,025.50,  payable  to  the  de- 
fendant, and  offered  it  to  the  defendant  on  August 
21,  1912,  and  that  the  latter  refused  to  make  the  re- 
lease, but  made  no  objection  to  the  tender.  The  evi- 
dence shows  that  the  president  of  the  plaintiff  had 
prepared  a  paper  in  due  form  for  the  release  of  said 
13  acres,  and  that  the  release  described  the  13  acres 
that  the  plaintiff  desired  released,  and  that  he  pre- 
sented said  release  to  the  defendant,  and  asked  him 
to  execute  it,  and  that  the  defendant  refused  to  exe- 
cute it.  The  evidence  of  the  defendant  shows  that 
this  release  was  presented  to  him  for  execution,  and 
that  he  knew  what  land  it  included  and  that  he  refused 
to  release  said  land.  On  August  21,  1912,  when  the 
defendant  was  asked  to  execute  said  release,  he  was 
in  the  employ  of  the  plaintiff.  The  defendant  in  his 
evidence  admits  that  he  had  a  conversation  with  the 
president  of  the  plaintiff  on  August  21,  1912,  and  that 
the  latter  presented  to  him  a  release  of  the  13  acres 
of  land,  and  asked  him  to  execute  it,  and  that  he  re- 
fused to  do  so.  The  defendant  says  that  the  president 
of  the  plaintiff  did  not  offer  him  any  money,  and  that 
he  did  not  see  him  have  a  check.    He  says,  also,  that 
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he  does  not  know  whether  he  said  anything  about 
paying  him  money  or  not,  but  he  does  not  think  that 
he  did.  The  defendant  says  (Evidence,  p.  45)  that 
the  president  of  the  plaintiff  pressed  him  to  sign  the 
release,  and  that  he  finally  told  him  that  he  would  not 
sign  it  until  he  got  legal  counsel,  and  he  says  that  he 
did  not  execute  the  release  as  requested,  because  to 
execute  it  would  weaken  his  security,  and  that  he  did 
not  deem  it  fair  .to  take  the  choice  land  with  all  the 
improvements  from  the  mortgage.  These  improve- 
ments were  made  on  the  land  by  the  plaintiff  after 
the  mortgage  was  executed-  The  defendant  admits 
that  his  refusal  to  execute  the  release  was  not  due 
to  the  fact  that  there  was  no  money  or  currency  ten- 
dered him. 

3.  The  court  below  found  that  the  plaintiff  did  not 
tender  to  the  defendant,  on  August  21,  1912,  the 
necessary  amount,  and  demanded  the  execution  of  the 
release.  The  amount  that  should  have  been  paid  or 
tendered  to  the  defendant  on  August  21,  1912,  was 
$60  per  acre  for  13  acres  of  land,  or  $780  in  all.  No 
part  of  the  $1,000.00  note  was  due  until  September 
1,  1912.  It  was  not  necessary  that  the  plaintiff  pay 
or  tender  more  than  the  $780. 

The  president  and  general  manager  of  the  plaintiflE 
testifies  that  he  tendered  the  defendant  by  check,  the 
$780,  and  $245.50  more  to  pay  the  $1,000  note  and 
interest;  but  the  defendant  denies  that  he  offered  him 
any  money  or  check,  and  says  that  he  does  not  think 
that  anything  was  said  about  paying  him.  The  de- 
fendant admits,  however,  that  he  refused  to  execute 
the  release  because  to  execute  it  would  release  from 
the  mortgage  the  land  upon  which  the  improvements 
had  been  erected  and  weaken  his  security.  He  said 
that  the  failure  to  produce  the  money  or  currency  had 
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nothing  to  do  with  his  refusal  to  execute  the  release. 
The  amount  finally  brought  into  court  as  a  tender  to 
the  plaintiff  is  $1,025.50. 

4.  The  defendant  contends  in  effect  that,  assuming 
the  evidence  of  Mr.  Egensperger  relating  to  the  ten- 
der to  be  true,  the  tender  was  conditional  and  invalid. 
Mr.  Egensperger  (Evidence,  p.  3),  says  that: 

**0n  the  21st  day  of  August,  having  had  all  things 
in  readiness,  I  called  Mr.  Hamilton  into  the  oflSce,  and 
told  him  that  I  had  the  papers  ready  and  the  money, 
and  would  turn  it  over  to  him  when  he  signed  the  re- 
lease/' 

On  page  8  of  the  evidence  he  was  asked  what  he  said 
to  Hamilton  when  he  wanted  the  release  signed,  and 
he  answered : 

**As  soon  as  the  release  was  made,  I  would  turn  the 
check  over  to  him  [Hamilton].** 

These  extracts  contain  a  fair  statement  of  what  said 
witness  said  in  regard  to  turning  the  check  over  to 
the  defendant.  The  substance  of  his  offer  was  to  give 
him  the  check  as  soon  as  he  should  execute  the  re- 
lease. He  did  not  offer  him  the  check  absolutely.  He 
was  to  be  paid  on  his  executing  the  release.  The 
$780  was  to  be  paid  for  the  release.  When  a  person 
is  to  perform  an  act,  the  obligation  to  perform  which 
is  independent  of  any  precedent  or  concurrent  act  to 
be  performed  by  the  other  party,  as  where  money 
is  to  be  paid  in  liquidation  of  a  debt,  the  money  or 
thing  to  be  delivered  must  be  tendered  v/nrcondition- 
ally,  and  a  tender,  under  such  circumstances,  accom- 
panied with  some  condition  which  the  tenderer  has  no 
right  to  make,  as  where  the  sum  is  offered  **as  a  set- 
tlement," or  '4n  full  payment,''  is  invalid:  38  Cyc. 
152;  1  Jones,  Mort.  (6  ed.),  §  893;  TuthUl  v.  Morris, 
81  N.  Y.  94. 


442  Wallowa  Lake  etc.  Co.  v.  Hamh/ton.      [70  Or. 


In  this  case,  however,  the  tender  of  the  $780  was 
not  made  primarily  to  pay  an  existing  indebtedness. 
It  was  made  to  obtain  a  release  of  the  13  acres  of 
land.  Under  the  covenant,  the  release  was  to  be  exe- 
cuted npon  the  request  of  the  plaintiff,  and  the  pay- 
ment of  the  $60  per  acre.  The  request  for  the  release, 
the  payment  of  the  money,  and  the  execution  of  the 
release  were  to  be  mutual  and  concurrent  acts,  to  be 
perfonned  as  one  transaction.  Payment  of  the  money 
without  obtaining  the  release  would  have  left  the  lien 
of  record  on  the  13  acres,  and  the  plaintiff  would  not 
have  obtained  that  for  which  it  made  the  payment. 

Discussing  this  subject,  38  Cyc.  p.  153,  inter  alia, 
says: 

**  •  •  And  a  tender  of  performance  may  be  accom- 
panied by  such  conditions,  as  to  acceptance  as  are, 
by  the  contract,  conditions  precedent  to  be  performed 
by  the  party  to  whom  the  tender  is  made,  and  which, 
therefore,  the  tenderer  has  a  clear  right  to  exact ;  and, 
where  mutual  concurrent  acts  are  to  be  performed, 
the  word  *  tender, '  as  used  in  such  connection,  does  not 
mean  the  same  kind  of  offer  as  where  it  is  used  unth 
reference  to  an  offer  to  pay  an  ordinary  debt  in 
money;  but  it  only  means  readiness  and  willingness, 
accompanied  with  ability  to  do  the  thing  required,  and 
notice  of  a  readiness  to  perform,  providing  the  other 
party  vnll  concurrently  do  the  thing  that  he  is  re- 
quested to  do,  and  it  has  been  held  that  a  tender  may 
be  made  conditional  upon  proof  being  produced  that 
the  party  holding  the  claim  has  a  right  to  receive  pay- 
ment, if  circumstances  exist  which  reasonably  induce 
a  belief  in  the  tenderer  that  the  tenderee  has  not  such 
right.  ^' 

28  Am.  &  Eng.  Ency.  Law  (2  ed.),  page  31,  says: 

**It  is  often  broadly  stated  that  a  tender  must  be 
absolute  and  without  condition.  The  rule  may  be 
more  accurately  stated  as  follows:  A  tender,  to  be 
good,  must  not  be  accompanied  by  any  condition  to 
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which  the  creditor  has  a  right  to  object ;  but  it  is  not 
invalidated  by  being  coupled  with  a  condition  upon 
which  the  debtor  has  the  right  to  insist,  and  to  which 
the  creditor  cannot  reasonably  object/' 

The  same  volume,  page  33,  says : 

**A  tender  is  not  invalidated  because  it  is  coupled 
with  a  demand  for  the  performance  of  a  reciprocal 
duty  enjoined  by  law  upon  the  person  to  whom  the 
tender  is  made.  *  *  It  has  frequently  been  held  that 
a  tender  of  the  amount  of  a  mortgage  debt  is  not  in- 
valid because  coupled  with  a  demand  for  a  cancella- 
tion or  release,  or  a  reconveyance. ' ' 

In  Smith  v.  Lewis,  26  Conn.  119,  the  court  says : 

*'Some  misapprehension  or  confusion  appears  to 
have  arisen  from  the  mode  of  expression  used  in  the 
books  in  treating  of  the  necessity  of  a  tender  or  offer 
by  the  parties,  as  applicable  to  the  case  of  mutttal 
and  concurrent  promises.  The  word  *  tender, '  as  used 
in  such  a  connection,  does  not  mean  the  same  kind  of 
offer  as  when  it  is  used  with  reference  to  the  payment 
or  offer  to  pay  an  ordinary  debt  due  in  money,  where 
the  money  is  offered  to  a  creditor  who  is  entitled  to 
receive  it  and  nothing  further  remains  to  be  done, 
but  the  transaction  is  completed  and  ended;  but  it 
only  means  a  readiness  and  willingness,  accompanied 
with  an  ability  on  the  part  of  one  of  the  parties  to 
do  the  acts  which  the  agreement  requires  him  to  per- 
form, provided  the  other  will  concurrently  do  the 
things  which  he  is  required  by  It  to  do,  and  a  notice 
by  the  former  to  the  latter  of  such  readiness.  *  *  It 
is  not  an  absolute,  unconditional  offer  to  do  or  trans- 
fer anything  at  all  events,  but  it  is  in  its  nature  con- 
ditional only,  and  dependent  on,  and  to  be  performed 
only  in  case  of,  the  readiness  of  the  other  party  to 
perform  his  part  of  the  agreement.'' 

In  Shouse  v.  Doane,  39  Fla.  108  (21  South.  811),  the 
court  says : 

*'The  complainant  was  not  required  to  make  an  un- 
conditional  tender.    His  tender  must  be,  in  its  nature, 
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conditional  only,  and  dependent  on  and  to  be  per- 
formed only  in  case  of  the  readiness  of  the  other  party 
to  perform  his  part  of  the  agreement.  The  require- 
ment of  a  *  tender  of  purchase  money,  ^  used  in  this 
connection,  does  not  mean  a  tender  strictly  valid  at 
law,  but  means  a  present  readiness,  willingness,  and 
ability  in  good  faith  to  perform  the  acts  required  of 
one  by  the  agreement,  provided  the  other  party  will 
concurrently  do  the  things  which  he  is  required  by 
the  contract  to  do,  and  notice  by  the  former  to  the 
latter  of  such  readiness,  willingness,  and  ability." 

In  Halpin  v.  Phoenix  Ins.  Co.,  118  N.  Y.  176,  177 
(23  N.  E.  485),  the  court  says: 

''But  where  there  is  no  dispute  as  to  the  amount 
of  the  debt,  a  tender  may  always  be  restricted  by  such 
conditions  as  by  the  terms  of  the  contract  are  condi- 
tions precedent  or  simultaneous  to  the  payment  of 
the  debt  or  proper  to  be  performed  by  the  party  to 
whom  the  tender  is  made.  *  *  In  all  these  cases  the 
party  making  the  tender  had  a  legal  right  to  insist, 
as  a  condition  of  payment,  that  the  party  to  whom 
the  tender  was  made  do  the  things  demanded,  and  for 
that  reason  coupling  such  conditions  to  the  acceptance 
of  the  tender  did  not  destroy  its  effect.  A  debtor  who 
has  transferred  securities  as  collateral  to  the  debt, 
has  a  legal  right,  upon  payment  of  the  debt,  to 
have  such  collaterals  reassigned  to  him,  and  a  ten- 
der of  the  debt  is  not  destroyed  by  making  it  a  con- 
dition of  its  acceptance,  that  the  creditor  transfer  the 
collaterals  to  him,  because  that  condition  is  one  the 
debtor  has  a  right  to  insist  upon  and  the  creditor  no 
right  to  refuse ;  so  a  mortgagor  who  pays  a  bond  and 
mortgage,  has  a  legal  right  to  have  the  mortgage  satis- 
fied on  the  record.  In  no  way,  except  by  a  certificate 
of  the  holder  of  the  mortgage,  can  that  result  be  ac- 
complished. It  is  within  the  terms  of  the  contract 
between  the  parties,  and  is  a  thing  which,  on  payment 
of  the  debt,  the  mortgagee  is  under  an  obligation  to 
do  and  one  which  a  court  of  equity  would  compel  him  to 
do.    It  is  a  condition,  therefore,  which  the  mortgagor 
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has  a  right  to  attach  to  the  tender  of  the  debt,  and  does 
not  destroy  its  effect/' 

In  Johnson  v.  Cranage,  45  Mich.  18  (7  N.  W.  190), 
the  court  says : 

''A  tender  may  very  properly  be  coupled  with  con- 
ditions snch  as  the  party  has  a  right  to  make,  and  is 
entitled  to  as  resulting  from  a  payment  or  tender 
legally  made.  *  *  The  plaintiffs  could  not  obtain  pos- 
session of  their  logs  from  the  Boom  Company  even 
had  they  paid  in  full  all  that  was  demanded,  without 
an  order  from  Johnson,  and  they  on  making  a  tender 
to  him  had  a  right  to  couple  it  with  a  demand  for  their 
logs,  or  what  would  entitle  them  to  a  delivery  of  the 
logs. ' ' 

In  ManJcel  v.  Belscaniper,  84  Wis.  223  (54  N.  W.  502), 
the  court  says : 

*'The  tender  of  the  entire  amount  was  made  to  the 
plaintiff  at  her  residence,  and  it  is  plain  from  the  testi- 
mony that  she  had  no  intention  of  taking  it,  but  was 
rather  actuated  by  a  disposition  to  subject  the  defend- 
ant to  diflSculty  and  embarrassment.  It  was  her  duty 
at  that  time  to  have  received  the  money,  and  to  have 
executed  to  the  defendant  the  deed  of  conveyance  of 
the  premises  in  question.  *  *  The  tender  was  not  im- 
paired by  the  fact  that  he  (when  he  made  the  tender) 
demanded  a  deed,  for  he  did  not  insist  upon  any  con- 
dition except  such  as  the  plaintiff  was  clearly  in  duty 
bound  to  perform  at  the  time  of  payment,  by  the  con- 
tract 

See  on  this  point,  also,  Kennedy  v.  Moore,  91  Iowa, 
39  (58  N.  W.  1065) ;  Taylor  v.  Mathews,  53  Fla.  776 
(44  South.  146);  Harding  v.  Giddings,  73  Fed.  335 
(19C.  C.  A.  508). 

If  the  plaintiff  offered  to  pay  the  defendant  the 
$60  per  acre  for  releasing  the  13  acres  of  land,  on  his 
executing  the  release,  and  requested  him  to  execute 
the    release,    that   constituted   a   valid   tender.     The 
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plaintiflf  was  entitled  to  have  the  release  executed  on 
paying  or  offering  to  pay  the  defendant  the  stipulated 
price,  and  as  soon  as  the  money  was  tendered,  it  was 
the  duty  of  the  defendant  to  execute  the  release.  The 
request  to  execute  the  release,  the  payment  or  tender 
of  the  money,  and  the  execution  of  the  release  were 
concurrent  acts  to  be  done  by  the  parties.  If  the 
plaintiff  tendered  the  money,  and  demanded  the  exe- 
cution of  the  release,  he  did  no  more  than  he  had  a 
right  to  do.  The  money  was  to  be  paid  to  obtain  the 
release  of  the  mortgage  lien  on  the  13  acres,  and  the 
plaintiff  had  the  right  to  make  the  tender  conditional 
on  the  execution  of  the  release. 

As  stated  supra,  the  plaintiff  was  obliged  to  pay, 
or  offer  no  more  than  the  $780,  in  order  to  entitle  it 
to  the  release.  No  part  of  the  mortgage  debt  was  due 
at  the  time  that  the  tender  was  made  or  when  the  suit 
was  commenced. 

5.  The  evidence  shows  that  on  August  21,  1912,  the 
manager  of  the  plaintiff  called  the  defendant  into  the 
plaintiff's  oflSce,  and  there  presented  to  him  a  release 
that  had  been  prepared  for  the  defendant  to  execute, 
and  asked  him  to  execute  it.  The  release  described 
the  13  acres  of  land  that  the  plaintiff  desired  the  de- 
fendant to  release  from  the  mortgage  lien.  The  de- 
fendant admits  all  this,  and  that  he  knew  what  partic- 
ular land  the  release  described.  The  manager  of  the 
plaintiff  says  that  he  had  at  that  time  a  check  for  the 
money,  and  informed  the  defendant  that  the  money 
or  the  check  for  the  money  was  to  be  turned  over  to 
the  defendant  on  his  executing  the  release.  The  evi- 
dence shows  beyond  all  doubt,  and  the  defendant  ad- 
mits, that  he  refused  to  execute  the  release  because 
to  release  the  13  acres  would  weaken  his  security  for 
the  amount  owing  him  on  the  mortgage ;  the  improve- 
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ments  erected  by  the  plaintiff  being  on  the  13  acres. 
He  admits*  that  his  refusal  to  execute  the  release  was 
not  due  to  the  failure  of  the  plaintiff  to  offer  him  the 
money  or  currency  covering  the  amount  to  be  paid 
for  the  release.  The  refusal  of  the  defendant  to  exe- 
cute the  release  for  the  reason  that  its  execution  would 
weaken  his  security  constituted  a  waiver  of  the  neces- 
sity of  making  a  tender. 

Pomeroy,  Contracts,  Section  326,  says : 

**  Although  the  plaintiff  must  in  general  show  an 
actual  performance  on  his  part,  or  else  a  tender  or 
offer  of  performance,  yet  such  tender  or  offer  is  some- 
times unnecessary,  and  a  readiness  and  willingness 
to  perform  is  sufficient.  The  necessity  of  a  tender 
is  obviated,  and  the  readiness  and  willingness  supply 
its  place  whenever  the  case  shows,  either  in  the  allega- 
tions or  the  evidence,  that  if  a  tender  had  been  made 
it  would  have  been  refused  hy  the  defendant,  or  shows 
that  the  defendant  had,  by  his  own  acts  or  omissions, 
made  it  impossible  for  him  to  accept  the  plaintiff's 
offer,  and  fulfill  his  own  part  of  the  agreement. 
Under  such  circumstances,  equity  does  not  require  the 
empty  show  of  a  tender. '  * 

Waterman,  Specific  Performance,  Section  446,  says, 
inter  alia: 

**A  tender  of  performance  need  not  be  made  when 
it  would  be  wholly  nugatory.  *  *  When  the  facts  al- 
leged in  the  bill,  or  given  in  evidence,  show  that  an 
offer  of  performance  by  the  plaintiff  would  not  have 
been  accepted,  such  offer  is  therefore  rendered  un- 
necessary. If  the  vendor  denies  the  obligation  of  the 
contract,  resumes  possession  of  the  land,  and  receives 
the  rents  and  profits,  a  tender  by  the  vendee  of  the 
purchase  money  is  not  necessary  to  entitle  him  to  a 
decree  for  specific  performance.*' 

*'When  a  vendor  places  himself  in  such  a  position 
as  to  make  it  appear  that  if  a  tender  of  the  purchase 
price    were   made   its    acceptance  would  be  refused, 
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the  purchaser  need  not  make  a  tender  in  order  to 
maintain  his  bill.  In  such  case,  an  offer  to  bring  the 
money  into  court  when  the  amount  is  liquidated  and 
his  decree  granted  is  suflBcient. ' ' 

See  on  this  point,  also,  Guillaume  v.  K.  8.  D.  Land 
Co.,  48  Or.  400  (86  Pac.  883,  88  Pac.  586) ;  Merrill  v. 
Eexter,  52  Or.  144  (94  Pac.  972,  96  Pac.  865) ;  West 
V.  Washington  Ry.  Co.,  49  Or.  436  (90  Pac.  666)  ; 
Whitney  Co.  v.  Smith,  63  Or.  190,  191  (126  Pac.  1000)  ; 
Woods  V.  Wickstrom,  67  Or.  581  (135  Pac.  192). 

The  evidence  of  the  defendant  shows  that  if  the 
$780  had  been  tendered  to  him  in  gold  on  condition 
that  he  execute  the  release,  he  would  have  refused  to 
accept  it  or  to  execute  the  release.  He  had  made  up 
his  mind  not  to  execute  a  release  of  the  13  acres,  and 
hence  no  tender  was  necessary. 

6.  We  think,  however,  that  the  evidence  shows  that 
the  plaintiff  was  able,  willing,  and  desirous  to  pay  to 
the  defendant  the  $780,  and  that  it  really  did  offer 
to  give  him  a  check  for  the  same  on  condition  that  he 
execute  the  release.  The  court  below  held  the  ten- 
der was  made  on  August  21,  1912,  and  we  affirm  this 
finding.  The  manager  of  the  plaintiff  testifies  that 
he  did  make  the  offer.  We  think  that  the  defendant 
is  honest  in  not  remembering  that  such  an  offer  was 
made.  He  made  up  his  mind  to  refuse  to  execute  the 
release,  and  cared  little  about  an  offer  that  he  had 
made  up  his  mind  to  decline.  According  to  the  evi- 
dence of  the  defendant,  the  interview  between  him 
and  the  manager  of  the  plaintiff  was  a  spirited  affair, 
and  both  parties  became  angry.  We  think  that  the 
defendant  gave  no  attention  to  what  he  was  to  be  paid 
for  the  release,  and  forgot  that  the  plaintiff  offered 
him  a  check  for  the  amount.  The  manager  of  the 
plaintiff  who  says  that  he  did  offer  the  defendant  a 


May,  1914.]  Kellooo  v.  Smith.  449 

check  for  tEe  amount  is  more  likely  to  remember  what 
he  did  than  the  defendant  who  denies  that  he  made 
said  offer. 

7.  When  the  witnesses  are  of  equal  credibility,  posi- 
tive evidence  as  to  what  was  done  is  entitled  to  more 
weight  than  negative  evidence  relating  to  the  same 
transaction :  17  Cyc,  p.  801. 

The  plaintiff  claims  to  have  made  the  tender  on 
August  21,  1912,  and  this  suit  was  commenced  on 
August  26th,  only  five  days  after  the  making  of  said 
tender.  When  this  suit  was  commenced  the  money 
was  deposited  in  court  as  a  continuing  tender  to  the 
defendant.  We  affirm  the  findings  of  Judge  Knowles 
in  regard  to  the  tender. 

We  have  examined  all  the  questions  at  issue,  and 
we  find  no  error  in  the  proceedings  of  the  trial  court. 
The  decree  of  the  court  below  is  affirmed. 

Affirmed. 


Argued  April  23,  dismissed  May  26,  1914. 

KELLOGG  V.  SMITH. 

(142  Pac.  330.) 

Appeal  and  Error — ^Dismlsaal — Eyidence. 

1.  Affidavits  of  both  parties  on  a  motion  to  dismiss  an  appeal  by 
defendant  held  to  show  that  the  defendant  used  and  dealt  with  prop- 
erty given  to  him  by  the  decree  as  his  own,  and  not  merely  to  protect 
his  rights  therein  as  mortgagee. 

Appeal  and  Error — ^Dismissal — Grounds — Compliance  with  Decree. 

2.  Where  an  appellant  uses  and  deals  with  property  awarded  to 
him  by  the  decree  of  the  Circuit  Court  as  his  own,  and  not  merely  to 
protect  his  rights  as  the  holder  of  a  mortgage  thereon,  the  appeal  will 
be  dismissed. 

From  Multnomah :  Henry  E.  McGinn,  Judge. 

Statement  by  Mr.  Justice  Moore. 

This  is  a  suit  by  Eugene  Kellogg  against  W.  M. 
Smith  to  cancel  a  deed  of  real  property,  a  promissory 
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note,  and  chattel  mortgage.  The  facts  are  that  on 
August  23,  1912,  the  defendant  W.  M.  Smith  was  the 
owner  and  in  possession  at  No.  707  Vancouver  Avenue, 
Portland,  Oregon,  of  certain  machinery,  consisting 
chiefly  of  one  upright  engine,  five  washing  machines, 
one  extractor,  three  wagons,  one  auto  truck,  fixtures 
and  equipments  used  in  and  designated  as  the  Albina 
Wet  Wash  Laundry,  which  property  he  on  that  day,  for 
the  expressed  consideration  of  $5,000,  transferred  by 
bill  of  sale  to  the  plaintiff,  Eugene  Kellogg.  The  pur- 
chase price  mentioned  was  paid  in  part  by  a  convey- 
ance of  14.80  acres  of  land  in  Yamhill  County,  Oregon, 
executed  to  the  defendant  August  23,  1912,  for  the 
stated  consideration  of  $2,400,  by  Mrs.  Viola  Tate, 
the  plaintiff's  sister,  who  then  was  the  owner  in  fee 
of  the  premises.  The  remainder  of  the  $5,000  was 
evidenced  by  the  plaintiff's  promissory  note,  executed 
to  the  defendant  and  payable  in  installments  of  $100 
each,  the  first  maturing  October  1,  1912,  and  the  other 
partial  payments  monthly  thereafter.  The  negotiable 
instrument  was  secured  by  a  chattel  mortgage,  exe- 
cuted by  the  plaintiff  to  the  defendant,  of  the  laundry, 
the  fixtures  therein,  and  the  equipment  thereof. 

The  complaint  charges,  in  effect,  that  prior  to  Au- 
gust 23,  1912,  in  order  to  induce  the  making  of  the 
note  and  the  chattel  mortgage  and  the  execution  of 
the  deed,  the  defendant  falsely  represented  to  the 
plaintiff  that  the  net  income  of  the  laundry  was  not 
less  than  $50  a  week;  that  the  property  mentioned 
was  free  from  encumbrance  and  indebtedness;  that 
the  machinery,  equipment,  etc.,  were  in  good  order; 
that  the  auto  truck  was  in  good  condition  and  worth 
$1,000,  and  that  the  operating  expenses  of  the  laun- 
dry were  fully  paid;  that  the  plaintiff  was  un- 
acquainted with  such  business,  but,  relying  on  such 
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representations,  and  not  knowing  anything  to  the  con- 
trary, he  was  induced  to  enter  into  the  agreement  with 
the  defendant;  that  the  net  income  of  the  laundry 
was  not  $50  a  week,  nor  did  the  revenue  derived  from 
that  business  equal  the  expenses  thereof;  that  many 
unpaid  bills  against  the  laundry  were  outstanding, 
and  personal  property  was  not  free  from  indebtedness 
when  the  transfers  were  made;  that  the  auto  truck 
was  of  obsolete  make,  broken,  useless,  and  not  worth 
the  sum  stated,  and  that  the  engine  used  in  the  laun- 
dry was  not  in  good  working  order ;  that  plaintiff  took 
possession  of  the  property  and  conducted  the  laundry 

business  until  September ,  1912,  when  for  the  first 

time  he  learned  that  such  representations  were  false 
and  made  to  induce  him  to  execute  the  instrument 
mentioned,  whereupon  he  tendered  to  the  defendant 
the  possession  of  all  the  property  and  demanded  a 
reconveyance  of  the  real  estate,  a  cancellation  of  the 
promissory  note  and  mortgage,  and  the  payment  of 
$1,000  as  damages,  but  that  the  defendant  wrongfully 
refused  to  comply  therewith;  that  by  reason  of  such 
agreement  the  plaintiff  has  sustained  losses  as  fol- 
lows: To  money  expended  in  conducting  the  laundry 
$ ,  to  time  employed  therein  $250,  to  attorneys  en- 
gaged to  maintain  this  suit  $300,  and  to  other  damages 
$250;  and  that  plaintiff  has  no  plain,  speedy,  or  ade- 
quate remedy  at  law. 

The  answer  denied  the  material  averments  of  the 
complaint,  and  for  a  further  defense  alleged,  in  sub- 
stance, that  prior  to,  and  at  the  time  of,  the  sale  of 
the  laundry  the  plaintiff  made  a  careful  examination 
of  all  the  machinery  so  employed,  and  also  inspected 
the  books  used  in  the  business,  thoroughly  informing 
himself  as  to  the  amount  of  money  received  there- 
from and  expended  therein,  which  investigation  ex- 
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tended  over  a  period  of  more  than  two  weeks;  that 
in  purchasing  the  property  the  plaintiff  did  not  rely 
upon  any  representations  made  by  the  defendant,  but 
depended  upon  his  own  independent  examination  of 
the  machinery,  equipment,  and  of  all  the  business,  etc. ; 
that  when  the  laundry  was  delivered  to  the  plaintiff 
it  was  in  good  condition,  all  the  machinery  in  adequate 
repair  and  running  smoothly;  and  that  the  business 
was  paying  the  defendant  a  profit — all  of  which  the 
plaintiff  knew. 

The  reply  put  in  issue  the  allegations  of  new  mat- 
ter in  the  answer,  and,  the  cause  having  been  tried, 
a  decree  was  rendered  denying  any  damages,  but  de- 
claring the  bill  of  sale,  the  promissory  note,  the  chat- 
tel mortgage,  and  the  deed  to  be  void,  setting  them 
aside  and  directing  the  defendant  to  deliver  them  into 
court  to  be  canceled.  From  this  decree  the  defendant 
appeals.  Appeal  Dismissed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Hayward  H.  Riddell  and  Mr.  H.  Daniel,  with  an 
oral  argument  by  Mr.  Riddell. 

For  respondent  there  was  a  brief  over  the  names 
of  Mr.  Harry  Yanckwich  and  Mr.  R.  J.  Parkinson, 
with  an  oral  argument  by  Mr.  Yanckwich. 

Me.  Justice  Moore  delivered  the  opinion  of  the 
court. 

1.  A  motion  has  been  interposed  in  limine  to  dismiss 
the  appeal  on  the  ground  that  the  defendant  had  ac- 
quiesced in  and  complied  with  the  final  order  of  the 
court  herein.  It  appears  from  the  affidavit  of  one  of 
plaintiff's  counsel  that  on  November  26,  1912,  when 
the  decree  was  given,  the  laundry  was  not  being  oper- 
ated; that  a  few  days  thereafter  he  was  notified  by 
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telephone  by  one  of  defendant's  attorneys  to  appear 
at  707  Vancouver  Avenue,  at  1:30  o'clock  P.  M.  of 
the  day  named  to  turn  over  the  laundry,  machinery, 
etc.;  that  pursuant  thereto,  the  plain tiflf  and  affiant, 
at  the  time  so  specified,  visited  the  laundry  and  found 
thereat  three  or  four  of  the  workmen  waiting  for  the 
doors  to  be  opened  in  order  to  resume  their  work; 
that  one  of  the  delivery  wagons  of  the  defendant  was 
standing  near  the  building  ready  for  business,  and 
several  bundles  of  washing  were  then  piled  in  front 
of  the  laundry;  that  affiant  demanded  a  receipt  for 
the  property  from  the  defendant,  who  refused  to  give 
one,  saying  that,  if  the  doors  of  the  building  were  not 
opened,  he  would  break  the  locks,  whereupon  such 
fastenings  were  removed,  the  possession  of  the  prop- 
erty was  delivered  to  the  defendant,  who  immediately 
proceeded  to  put  the  machinery  in  motion,  then  and 
thereafter  operating  the  laundry,  and  that  in  conse- 
quence of  such  conduct  he  is  estopped  from  asserting 
that  the  decree  is  not  fully  satisfied. 

The  counter-affidavit  states  that  when  the  plaintiff 
abandoned  the  laundry  he  left  the  machinery  and 
equipment  without  putting  them  in  proper  order ;  that 
the  tubs,  extractor,  etc.,  remained  filled  with  dirty 
water;  that  the  engine  was  neither  cleaned  nor  oiled; 
that  all  the  articles  of  equipment  were  left  in  such  a 
condition  that  they  would  very  speedily  have  become 
unfit  for  use;  that  a  number  of  bundles  of  clothing 
which  had  not  been  washed  remained  in  the  building; 
that  plaintiff  removed  the  locks  from  the  doors,  and 
affiant  thereupon  made  arrangements  with  a  person 
who  understood  the  operation  of  a  laundry  to  enter 
the  building  to  put  it  in  order,  to  wash  and  properly 
dispose  of  the  accumulated  laundry  so  left  thereat, 
and  to  put  the  machinery  in  proper  condition;  that 
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affiant  is  not  operating  the  laundry,  and  the  machin- 
ery and  equipment  are  now  in  the  building  which  is 
owned  by  him,  and  that,  aside  from  caring  for  the 
machinery,  etc.,  he  has  not  occupied  or  used  the  same, 
which  at  all  times  have  been  subject  to  the  order  of 
the  plaintiff;  that  no  part  of  the  promissory  note  has 
been  paid;  and  that  the  chattel  mortgage  given  to  se- 
cure the  negotiable  instrument  creates  a  lien  upon  the 
personal  property  mentioned  to  protect  which  the 
affiant  undertook,  without  in  any  manner  accepting  or 
ratifying  the  decree. 

The  reply  affidavit  of  Henry  F.  Paylor  is  to  the 
effect  that  he  was  employed  by  the  plaintiff  when  the 
latter  closed  the  laundry  October  12,  1912,  at  which 
time  there  was  left  in  the  building  only  a  few  pieces 
of  clothing,  generally  denominated  *' shortage,"  the 
owners  thereof  being  unknown,  which  pieces  were 
hung  up  to  dry;  that  when  the  laundry  was  thus  shut 
down  the  equipment  was  put  into  good  condition,  the 
machinery  oiled,  and  no  water  was  left  in  the  tubs 
or  the  extractor,  nor  anything  allowed  to  remain 
whereby  injury  could  result;  that  several  weeks  after 
the  laundry  was  reopened,  subsequent  to  the  granting 
of  decree  herein,  the,  aflSant  entered  the  building, 
where  he  found  several  persons  who  had  been  em- 
ployed therein  idle,  who  informed  him  that  they  were 
dissatisfied  with  the  man  in  charge  of  the  business; 
that  there  were  then  many  bundles  of  wet  washed 
laundry  which  the  drivers  refused  to  deliver ;  that 
about  a  month  thereafter  affiant  discovered  that  the 
laundry  had  again  been  closed,  and  was  informed  that 
the  premises  had  been  leased  for  several  months  to 
the  Pioneer  Wet  Wash  Laundry,  which  was  not  going 
to  operate  the  business. 
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Pay  lor 's  sworn  declarations  are  corroborated  by 
the  reply  affidavit  of  the  plaintiff,  who  states  that, 
with  the  other  property,  he  also  delivered  the  wagons 
to  the  defendant,  who  thereupon  leased  the  premises 
to  a  Mr.  Phillips ;  that  such  lessee  operated  the  laun- 
dry several  weeks  when  he  sublet  the  building,  ma- 
chinery, etc.,  to  the  Pioneer  Wet  Wash  Laundry, 
which,  in  order  to  avoid  competition,  did  not  do  any 
business  in  the  building  so  demised. 

The  reply  affidavit  of  Rex  Perkins  is,  in  substance, 
that  he  is  the  Owner  of  the  Pioneer  Wet  Wash  Laundry 
of  Portland,  Oregon;  that  about  June  14,  1913,  he 
purchased  from  Mrs.  Lillian  Phillips  the  business  and 
good  will  of  the  Albina  Wet  Wash  Laundry,  at  which 
time  he  also  leased  for  the  term  of  one  year  the  build- 
ing, machinery,  and  equipment  from  the  defendant 
as  the  owner  thereof,  since  which  time  he  had  not 
operated  that  laundry,  but  held  the  lease  thereof, 
doing  all  the  washing  at  the  Pioneer  Wet  Wash 
Laundry. 

The  defendant's  final  affidavit,  made  April  22,  1914, 
states  generally  that  by  the  terms  of  the  chattel  mort- 
gage referred  to  it  was  provided  that,  if  default  were 
made  in  the  payment  of  any  installment  of  the  prom- 
issory note  thus  secured,  the  whole  sum  specified 
should  become  due  and  payable;  that  the  first  install- 
ment of  $100  matured  October  1, 1912,  no  part  of  which 
has  been  paid,  whereby  the  conditions  of  the  mort- 
gage were  broken;  that  the  plaintiff  abandoned  the 
mortgaged  property,  and  upon  such  breach  the  affiant 
took  and  now  Holds  possession  thereof;  that  he  leased 
the  building  to  Bex  Perkins,  but  the  mortgaged  prop- 
erty has  at  all  times  been  subject  to  redelivery  upon 
the  payment  of  the  promissory  note;  ''that  said  ma- 
chinery and  chattels  were*  not  leased  to  Bex.  Perkins 
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or  the  Pioneer  Wet  Wash  Laundry,  or  to  anyone  else, 
but  said  machinery  and  equipment  and  all  thereof  are 
in  my  possession." 

2.  It  must  be  conceded  that  it  was  the  right  and  duty 
of  the  defendant  to  protect  and  preserve  the  property 
described  in  the  chattel  mortgage,  and,  if  his  posses- 
sion of  the  machinery,  equipments,  etc.,  had  been  lim- 
ited to  such  care,  the  motion  to  dismiss  the  appeal 
would  necessarily  be  denied.  It  appears,  however, 
that  his  management  of,  and  control  over,  such  prop- 
erty extended  far  beyond  its  mere  protection.  The 
defendant's  final  affidavit  does  not  controvert  the 
sworn  declarations  of  Rex  Perkins  to  the  effect  that 
on  June  14,  1913,  he  leased  from  Smith,  as  the  owner 
thereof,  the  building,  machinery,  and  equipment  so 
mortgaged  for  the  term  of  one  year.  It  will  be  kept 
in  mind  that  such  final  affidavit  states  **that  said  ma- 
chinery and  chattels  are  not  leased  to  Rex  Perkins," 
etc.  The  defendant  did  not  state  upon  oath  that  the 
machinery  and  chattels  had  not  been  so  demised.  It 
is  to  be  inferred  from  the  careful  use  of  the  language 
employed  that  after  leasing  the  machinery  and  equip- 
ment to  Perkins,  as  he  deposes,  the  latter  surrendered 
his  right  to,  and  interest  in,  the  mortgaged  property 
to  the  defendant,  who  then  could  truthfully  depose  as 
set  forth  in  his  final  affidavit.  From  an  inspection 
of  the  affidavits  referred  to  it  is  apparent  that  the 
defendant  used  and  dealt  with  the  mortgaged  property 
as  though  he  then  intended  freely  to  accept  and  accede 
to  the  terms  of  the  decree  rendered  herein,  and,  such 
being  the  case,  he  will  not  be  permitted  now  to  change 
the  position  which  he  voluntarily  assumed,  and  is 
estopped  from  asserting  a  different  attitude:  Culver 
V.  Randle,  45  Or.  491  (78  Pac.  394),  and  note  collating 
the  preceding  cases  on  this  subject;  Roots  v.  Boring 
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Junct.  Lum.  Co.,  50  Or.  298  (92  Pac.  811,  94  Pac.  182) ; 
Oregon  Elec.  Co,  v.  Terwilliger  Land  Co.,  51  Or.  107 
(93  Pac.  634,  930) ;  Thomas  v.  Booth-Kelly  Co.,  52  Or. 
534  (97  Pac.  1078,  132  Am.  St.  Rep.  713) ;  Elwert  v. 
Marley,  53  Or.  591  (99  Pac.  887,  101  Pac.  671, 133  Am. 
St.  Rep.  850) ;  Eilers  Piano  House  v.  Pick,  58  Or.  54 
(113  Pac.  54). 

It  follows  that  the  appeal  should  be  dismissed,  and 
it  is  so  ordered.  Dismissed. 


Argued  January  27,  demurrer  overruled  February  3,  1914. 

NATIONAL  COUNCIL  v.  McGINN,  Circuit  Judge. 

(138  Pac.  493.) 

Judgment — ^Mottons — Orders — Entry  Nunc  Fro  Tunc. 

1.  A  court  may  at  a  subsequent  term  enter  nunc  pro  tunc  a  judg- 
ment or  order  constituting  a  record  memorial  of  what  was  actually 
done  at  a  former  time,  but  cannot  order  entry  of  a  judgment  or  order 
nunc  which  was  not  in  fact  entered  t%vnc. 

[As  to  the  entry  of  nw\c  pro  tunc  judgments,  see  note  in  4  Am. 
St.  Rep.  828.] 

New  Trial — Grant  by  Court — Necessity  of  Motion. 

2.  An  order  by  the  court  sua  sponte  entered  nunc  pro  tune  setting 
aside  a  judgment  and  granting  a  new  trial  is  unauthorized. 

[As  to  power  of  court  to  grant  new  trial  of  its  own  motion,  see 
note  in  Ann.  Cas.  1914A,  412. 

Appeal  and  Error— Bight  to  Appeal — Motion  for  New  Trial. 

3.  Under  Section  549,  L.  O.  L.,  providing  that  any  party  to  a  judg- 
ment or  decree  other  than  one  by  confession  or  for  want  of  answer 
may  appeal  therefrom,  a  motion  for  new  trial  is  not  a  condition  pre- 
cedent to  the  right  to  appeal,  though  a  remedy  is  given  by  motion  for 
new  trial. 

[As  to  what  judgments  and  when  may  be  appealed  from,  see 
note  in  20  Am.  St.  Rep.  173.] 

Motions — Construction  of  Order — ^Distinct  Acta 

4.  An  order  granting  time  within  which  to  file  a  motion  for  new 
trial  and  to  file  a  bill  of  exceptions,  though  conjunctive,  does  not  re- 
quire both  documents  to  be  filed. 

Exceptions,  Bill  of — Compelling  Settlement — ^Mandamus. 

5.  It  is  no  ground  for  demurrer  to  an  alternative  writ  of  mandamus 
to  compel  a  judge  to  settle  and  sign  a  bill  of  exceptions  that  the  bill 


458  National  Council  v.  McGinn.  [70  Op. 


offered  is  not  a  proper  one,  the  judge's  duty  being  to  settle  and  sign 
such  a  bill  as  he  shall  adjudge  to  be  proper. 

[As  to  right  of  private  person  to  mcmdamtu  to  compel  perform- 
ance of  duty  by  court  or  magistrate,  see  note  in  Ann.  Cma*  1912A, 
1118.] 

Appeal    and    Error— Bill    of    Exceptioiui — ^Requisites — ^Incorporatiiig 
Evidence. 

6.  In  a  bill  of  exceptions,  each  particular  assignment  of  error  most 
have  grouped  with  it  so  much  of  the  testimony,  and  no  more,  as  is 
necessary  to  explain  the  exception,  all  the  evidence  being  set  out 
where  the  alleged  error  is  the  overruling  of  a  motion  for  nonsait,  or  it 
is  sought  to  review  a  ruling  on  motion  for  directed  verdict. 

Exceiytions,  Bill  of — Scope  and  Oontente — ^Report  of  Erldence. 

7.  Article  VII,  Section  3,  of  the  Constitution,  providing  that,  tiD 
otherwise  provided  by  law,  upon  appeal  to  the  Supreme  Court,  either 
party  may  have  attached  to  the  bill  of  exceptions  the  whole  testi- 
mony, does  not  make  the  report  of  the  testimony  a  part  of  the  bill. 

Exceptions,  Bill  of — Settlement — Stipulations. 

8.  A  judge  is  not  bound  to  settle  an  improper  bill  of  exceptions, 
though  the  parties  have  stipulated  that  it  may  be  settled. 

Original  proceeding  in  Supreme  Court. 

This  is  an  original  proceeding  in  mandamus  by  the 
National  Council  of  the  Knights  and  Ladies  of  Secu- 
rity against  Henry  E.  McGinn,  Judge  of  Department 
No.  3  of  the  Circuit  Court  of  Multnomah  County,  Ore- 
gon. For  cause  as  to  why  he  has  not  settled  the  bill 
of  exceptions,  the  defendant  demurs  to  the  alternative 
writ. 

OVEBBXJUED. 

For  plaintiff  there  was  a  brief  over  the  name  of 
Messrs.  Christopherson  d  Matthews,  with  an  oral  ar- 
gument by  Mr.  Q.  L.  Matthews. 

For  defendant  there  was  a  brief  over  the  name  of 
Messrs.  Little  field  &  Smith,  with  an  oral  argument  by 
Mr.  Isham  N.  Smith. 

In  Banc.  Mr.  Justice  Burnett  delivered  the  opin- 
ion of  the  court. 

The  contention  before  us  arises  on  a  demurrer  to  an 
alternative  writ  of  mandamus  issued  out  of  this  court 
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and  directed  to  the  defendant  as  a  judge  of  the  Circiut 
Court  of  Multnomah  County,  commanding  him  to  set- 
tle and  sign  a  bill  of  exceptions  in  an  action  pending 
in  that  court,  wherein  plaintiff  here  was  defendant  and 
one  Hoffman  was  plaintiff,  or  to  show  cause  why  he 
has  not  done  so.  The  writ  recites  the  judgment  ren- 
dered October  2,  1913,  and  an  order  allowing  defend- 
ant there,  the  plaintiff  here,  **up  to  and  including  No- 
vember 28, 1913,  within  which  to  move  for  a  new  trial, 
and  within  which  to  serve,  file,  and  settle  the  bill  of 
exceptions  in  said  action.'*  It  narrates  a  stipulation 
filed  in  the  Circuit  Court  November  11,  1913,  signed 
by  the  attorneys  for  both  parties,  to  the  purport  that : 

**In  this  action  it  is  hereby  stipulated  and  agreed  by 
and  between  the  parties  hereto  and  their  attorneys  that 
the  bill  of  exceptions  herein  may  consist  of  a  tran- 
script  of  the  whole  testimony  and  all  of  the  proceed- 
ings had  at  the  trial,  including  the  exhibits  offered, 
received,  and  rejected,  the  instructions  of  the  court  to 
the  jury  and  requested  instructions  of  the  respective 
parties.  It  is  further  stipulated  and  agreed  that  the 
bill  mentioned  may  be  settled  by  the  court  as  and  for 
a  bill  of  exceptions  in  this  action,  and  that  plaintiff 
reserves  all  rights  in  the  premises  and  reserves  the 
right  to  move  for  a  dismissal  of  the  bill  herein. ' ' 

It  is  stated  by  the  writ  in  substance,  that  on  No- 
vember 25, 1913,  a  bill  of  exceptions,  prepared  as  stipu- 
lated, was  served  upon  plaintiff's  counsel,  and  on  the 
same  day  it  was  presented  to  the  judge  for  settlement. 
Further,  that  on  December  4,  1913,  the  settlement  and 
allowance  of  the  bill  of  exceptions  came  on  for  hear- 
ing before  the  court,  at  which  hearing  the  parties  were 
represented  by  their  respective  counsel,  and  that  the 
judge,  defendant  herein,  after  argument  of  counsel, 
refused  to  sign,  settle,  or  allow  the  bill  of  exceptions, 
but  then  and  there  made  an  order  in  these  terms : 
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-I  • 

**Iii  this  action,  the  defendant  herein  having  served 
a  bill  of  exceptions  and  presented  the  same  to  this 
court  within  the  time  provided  by  law,  to  wit,  on  the 
25th  day  of  November,  A.  D.  1913,  and  the  allowing 
and  settling  of  said  bill  of  exceptions  having  come  on 
regularly  for  hearing  before  the  court  on  the  4th  day 
of  December,  A.  D.  1913,  defendant  appearing  by  Q.  L. 
Matthews,  one  of  its  attorneys,  and  the  plaintiff  ap- 
pearing by  I.  N.  Smith,  one  of  his  attorneys,  and  the 
court  having  heard  argument  .of  counsel  and  being 
fully  advised  in  the  premises,  refused  to  sign,  settle, 
or  allow  said  bill  of  exceptions,  and  upon  its  own  mo- 
tion granted  the  defendant  a  new  trial  herein.  It  is 
therefore  hereby  ordered  and  adjudged,  that  the  de- 
fendant be  and  it  is  hereby  granted  a  new  trial  in  this 
action,  and  the  judgment  heretofore  rendered  and 
entered  in  favor  of  the  plaintiff  and  against  the  de- 
fendant is  hereby  vacated  and  set  aside.  It  is  further 
ordered  and  adjudged  that  this  order  be  and  the  same 
is  hereby  entered  nunc  pro  tunc  as  for  November  25, 
1913,  the  date  upon  which  the  bill  of  exceptions  herein 
was  presented  to  the  court." 

Finally  it  is  stated  that  the  judge  examined  the  bill 
of  exceptions,  made  no  objections  to  the  correctness 
thereof;  that  no  objection  was  made  or  filed  by  plain- 
tiff's counsel;  but  that  the  judge  declined  to  settle  the 
same  without  specifying  any  reason  therefor,  and 
granted  a  new  trial,  as  stated  above,  although  no  mo- 
tion had  been  made  by  either  party  for  a  new  trial,  all 
of  which  was  entirely  upon  the  judge's  own  motion, 
and  was  done  more  than  60  days  after  the  rendition  of 
the  original  judgment  in  the  action.  For  cause  why 
he  has  not  settled  the  bill  of  exceptions,  the  defendant 
demurs  to  the  alternative  writ: 

In  substance,  the  first  ground  of  demurrer,  stated 
in  several  forms,  is  that  the  judgment  from  which  the 
plaintiff  here  seeks  to  appeal  has  been  set  aside  and  a 
new  trial  granted;  and,  second,  that  no  motion  for  a 
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new  trial  was  ever  made  by  plaintiff,  and  that,  in  the 
absence  of  such  a  motion,  no  exceptions  can  be  settled 
or  allowed  for  any  of  the  reasons  specified  in  the  Code 
as  grounds  for  granting  a  new  trial ;  further,  that  the 
proffered  bill,  alleged  to  consist  only  of  the  transcript 
of  the  stenographer's  notes  of  the  testimony  and  pro- 
ceedings at  the  trial,  do  not  constitute  a  bill  of  excep- 
tions which  it  is  incumbent  upon  the  defendant  to  set- 
tle or  sign;  and  finally,  ''that  the  order  granting  time 
for  the  defendant,  plaintiff  herein,  within  which  to  file 
its  motion  for  a  pew  trial  and  to  prepare  its  bill  of 
exceptions  was  not  an  alternative,  but  a  conjunctive 
order,  and  that,  if  the  said  defendant  did  not  intend 
to  move  for  a  new  trial,  or  did  not  consider  that  the 
presentation  of  the  said  bill  of  exceptions  was  a  motion 
for  a  new  trial,  then  the  order  has  not  been  complied 
with.'' 

1,  2.  Upon  a  proper  showing,  the  court  may,  at  a 
subsequent  term,  enter  nunc  pro  tunc  a  judgment  or 
order  constituting  a  record  memorial  of  what  was  actu- 
ally done  by  the  court  at  a  former  time.  Says  Mr. 
Justice  Bean  in  Grover  v.  Hawthorne,  62  Or.  65  (116 
Pac.  100,  121  Pac.  804) :  *'When  a  judgment  has  been 
actually  rendered  or  an  order  made  by  the  court  which 
is  entitled  to  be  entered  of  record,  but,  owing  to  the 
misprision  of  the  clerk,  has  not  been  so  entered,  the 
court  may  order  the  entry  to  be  made  nunc  pro  tunc. 
But  it  is  not  the  function  of  the  court  to  create  an 
order  now,  which  ought  to  have  been  passed  at  a  for- 
mer time.  In  ordering  an  entry  nunc  pro  tunc,  not 
one  jot  or  tittle  should  be  added  to  or  taken  from  the 
original  judgment":  See  Frederick  v.  Bard,  66  Or.  259 
(134  Pac.  318). 

So  far  as  it  appears  from  the  recitals  in  the  writ, 
which,  for  the  purposes  of  the  demurrer,  are  taken  to 
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be  true,  the  first  time  any  attempt  was  made  by  the 
court  to  set  aside  the  original  judgment  was  on  the 
date  of  the  entry  of  the  nunc  pro  tunc  order,  to  wit, 
December  4,  1913.  In  other  words,  the  court  at- 
tempted to  do  on  this  last  date  what  might  have  been 
done,  but  was  not  done,  at  a  former  time,  ^and  not  only 
so,  but  entered  the  order  sua  sponte.  This  last  is  con- 
trary to  the  doctrine  laid  down  in  Scott  v.  Ford,  52 
Or.  288  (97.Pac.  99)  to  the  effect  that  a  new  trial  can- 
not be  granted  by  the  court,  unless  a  party  to  the  ac- 
tion files  a  motion  to  that  end.  Under  the  authority 
of  Grover  v.  Hawthorne,  supra,  the  court  cannot  right- 
fully enter  a  judgment  nunc,  unless  in  real  truth  the 
judgment  was  rendered  tunc.  The  demurrer  to  the 
writ,  so  far  as  the  same  depends  upon  the  so-called 
order  nunc  pro  tunc,  is  not  well  taken. 

3.  It  was  contended  at  the  argument  that  it  was  com- 
pulsory upon  the  defendant  in  the  action  at  law  to 
move  for  a  new  trial  as  a  prerequisite  to  its  right  to 
appeal.  The  cause  had  proceeded  to  judgment  and  it 
is  said  in  Section  549,  L.  0.  L.,  **that  any  party  to  a 
judgment  or  decree  other  than  a  judgment  or  decree 
given  by  confession,  or  for  want  of  answer,  may  appeal 
therefrom. ' '  This  has  been  the  rule  of  practice  in  this 
state  for  many  years,  crystallized  in  the  words  of 
the  section  just  quoted.  It  is  plain  that  when  the 
cause  has  ripened  into  judgment  a  situation  results  in 
which  the  remedy  by  appeal  is  available,  without  ref- 
erence to  the  elective  remedy  of  a  motion  for  a  new 
trial  in  the  court  of  original  jurisdiction.  Bearing  in 
mind  that  two  statutes  relating  to  the  same  subject 
must  be  construed  if  possible  to  harmonize,  and  that 
repeals  by  implication  are  not  favored,  we  cannot  say 
that,  because  a  remedy  against  an  erroneous  judgment 
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is  given  by  motion  for  a  new  trial,  it  is  exclusive  of  the 
other  remedy  by  appeal. 

4.  It  is  proper  here  to  observe  that  the  order  grant- 
ing time  in  which  to  file  a  motion  for  a  new  trial  and 
in  which  to  file  a  bill  of  exceptions  does  not  necessarily 
require  that  both  such  documents  shall  be  filed.  In- 
deed, it  would  seem  an  abuse  of  discretion  for  the  court 
to  compel  the  losing  party  to  file  a  motion  for  a  new 
trial  as  a  condition  precedent  to  his  right  to  file  a  bill 
of  exceptions. 

5.  It  is  stated  also  as  a  ground  of  demurrer  that  the 
proposed  bill  does  not  constitute  a  proper  bill  of  excep- 
tions, because,  as  stated,  it  is  a  mere  rehearsal  of  all 
the  proceedings  at  the  trial,  coupled  with  a  narration 
by  the  stenographer  of  the  testimony  in  the  case.  The 
object  of  this  writ  is  not  to  compel  the  defendant  to 
sign  the  particular  bill  of  exceptions,  but  to  settle  and 
sign  what  he  shall  adjudge  to  be  a  proper  bill  of  excep- 
tions in  the  case. 

6.  The  frame  of  the  bill  of  exceptions  is  settled  by 
such  cases  as  Van  de  Wiele  v.  Garbade,  60  Or.  585 
(120  Pac.  752) ;  Hahn  v.  Mackay,  63  Or.  100  (126  Paa 
12,  991) ;  Redsecker  v.  Wade,  69  Or.  153  (134  Pac.  5) ; 
Thienes  v.  Francis,  69  Or.  165  (138  Pac.  490),  decided 
February  3, 1914,  to  the  effect  that  each  particular  as- 
signment of  error  must  have  grouped  with  it  so  much 
of  the  testimony,  and  no  more,  as  is  necessary  to  ex- 
plain the  point  of  the  exception.  An  apparent  devia- 
tion from  this  is  found  in  the  necessity  of  having  in 
the  bill  of  exceptions  all  the  testimony  of  the  plaintiff 
in  cases  where  the  error  complained  of  is  the  overrul- 
ing of  the  defendant's  motion  for  a  nonsuit,  and  in  the 
requirement  that  all  the  testimony  must  be  reported 
where  it  is  sought  to  review  the  action  of  the  court  on 
a  motion  for  a  directed  verdict.    In  reality  the  report 
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of  all  plaintiff's  testimony,  when  the  question  is  aboot 
nonsuit,  and  of  all  the  testimony  for  both  parties,  when 
the  contention  relates  to  a  directed  verdict,  is  not  an 
exception  to,  but  is  within,  the  reason  of  the  rule  re- 
quiring to  be  set  forth  only  so  much  and  no  more  of 
the  evidence  as  may  be  necessary  to  explain  the  point 
of  the  exception.  The  reason  is  that  a  motion  for  non- 
suit is  practically  a  demurrer  to  the  evidence  of  plain- 
tiff, and,  if  exception  is  made  to  the  ruling  on  the 
motion,  it  is  necessary  to  explain  the  point  of  that  par- 
ticular objection  that  all  of  the  testimony  for  the  plain- 
tiff be  put  into  the  bill  under  that  head.  On  the  same 
principle,  it  is  necessary  to  incorporate  in  a  bill  of 
exceptions  all  the  evidence  under  the  head  of  the  ob- 
jection to  the  ruling  on  a  motion  for  a  directed  verdict, 
for  such  a  motion  proceeds  upon  the  theory  that,  as  a 
matter  to  be  determined  by  the  court,  but  one  verdict 
can  be  lawfully  rendered  on  the  whole  testimony  ad- 
duced. The  full  testimony  is  therefore  necessary  to 
explain  the  objection  on  that  point.  In  these  two  lat- 
ter instances  only,  the  testimony  should  be  reported 
as  indicated.  The  record  should  be  stripped  of  the 
discussion  of  counsel,  the  other  objections,  and  the 
remarks  of  the  court.  In  other  words,  the  whole  testi- 
mony will  be  considered,  when  reported  in  the  bill  of 
exceptions,  only  for  purposes  of  nonsuit  and  directed 
verdict.  If  specific  objections  to  rulings  of  the  court 
on  particular  questions  propounded  to  a  witness,  in- 
structions to  the  jury,  and  the  like  are  to  be  considered, 
each  objection  must  be  accompanied  only  by  so  much 
of  the  testimony  as  is  necessary  to  explain  the  point 
of  exception. 

7.  What  is  here  said  is  not  intended  as  a  construc- 
tion of  the  problematical  terms  of  Article  VII,  Section 
3,  of  the  state  Constitution.     That  section  does  not 
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purport  to  make  the  report  of  all  the  testimony  a  part 
of  the  bill,  but  only  says  the  report  may  be  attached  to 
the  bill.  What  is  obnoxious  to  the  statute  and  obstruc- 
tive in  the  hearing  of  causes  on  appeal  is  to  dump  into 
a  bill  of  exceptions  all  the  chatter  of  garrulous  attor- 
neys on  captious  objections  repeated  ad  libitum,  with 
all  the  remarks  of  the  trial  judge  necessarily  made  in 
ruling  on  such  objections,  and  then  expect  any  court 
to  take  such  exceedingly  raw  material  and  from  it, 
first,  to  ascertain  what  is  the  real  question  involved, 
and  next,  to  properly  determine  the  issue.  It  is  a  slov- 
enly practice  not  contemplated  by  the  statute,  and 
largely  accounts  for  the  prevailing  congestion  in  the 
business  of  the  courts.  We  cannot  say  in  advance  that 
when  he  undertakes  to  settle  the  bill  of  exceptions,  the 
learned  judge  will  violate  any  of  these  principles.  All 
that  can  be  said  is  that  he  is  required  to  settle  a  proper 
bill  of  exceptions. 

8.  In  so  doing  he  is  not  bound  hy  the  stipulation  of 
the  parties,  if  they  offer  an  improper  bill,  although 
they  may  have  agreed  to  the  document.  The  statute  is 
to  be  respected  notwithstanding  their  agreement.  The 
Circuit  Court  is  to  exercise  its  judgment  in  applying 
the  mandates  of  the  statute  to  the  proposed  bill  of 
exceptions,  amending  and  framing  it  accordingly ;  and 
that  is  all  that  can  be  properly  required  on  the  record 
here. 

The  demurrer  to  the  alternative  writ  is  overruled. 

OVBRBULED. 
70  Or.— »0 
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Argaed  May  5,  affirmed  May  26,  1914. 

WILLIAMS  V.  HENRY,  County  Judgb. 

(142  Pac.  337.) 

Certiorari— Writ  of  Review— Service. 

1.  Under  Section  603,  L.  O.  L.,  providing  that  any  party  to  any 
proceeding  before  an  inferior  tribunal  may  have  the  aeeision  thereof 
reviewed  and  Section  609,  requiring  the  writ  of  review  to  be  aerved 
by  delivering  the  original  according  to  the  direction  thereof  and  a 
certified  copy  of  the  writ  to  be  served  by  delivery  to  the  opposite 
party  at  least  ten  days  before  the  return  of  the  original  writ,  a  writ 
of  review  sued  out  by  remonstrators  in  a  proceeding  before  a  district 
boundary  board  should  be  served  on  the  petitioners  who  initiated  the 
proceeding. 

[As  to  persons  entitled  to  prosecute  writ  of  certiorari,  see  notes 
in  103  Am.  St.  Bep.  110;  Ann.  Cas.  1914C,  126.] 

Certiorari — Writ  of  Beriew — Service. 

2.  Under  Section  609,  L.  O.  L.,  providing  for  service  of  writ  of  re- 
view upon  the  opposite  party  in  a  suit  or  proceeding  to  be  reviewed,  a 
writ  of  review  in  proceedings  before  a  district  boundary  board  must  be 
served  not  only  on  the  county  school  superintendent,  as  secretary  of 
the  boundary  board,  but  on  each  member  of  the  board,  though  Section 
55,  L.  O.  L.,  relating  to  service  of  summons,  provides  that,  if  a  pro- 
ceeding be  against  a  county  or  other  public  corporation,  a  copy  of 
the  summons  shall  be  delivered  to  the  clerk  of  the  county  or  public 
corporation. 

[As  to  when  the  writ  of  certiorari  issues  and  what  ia  review- 
able upon  it,  see  notes  in  12  Am.  Dec.  531;  40  Am.  St.  Bep.  29.] 

From  Union :  John  W.  Knowles,  Judge. 

In  Banc    Statement  by  Mb.  Justice  Bubnett. 

A  writ  of  review  was  sued  out  by  Sherwood  Will- 
iams, Clay  W.  Fox  and  A.  F.  Wilson,  to  review  a  pro- 
ceeding before  J.  C.  Henry,  County  Judge,  J.  F. 
Hutchinson,  C.  A.  Galloway  and  A.  E.  Ivanhoe,  County 
School  Superintendent,  as  and  comprising  the  District 
Boundary  Board  of  Union  County,  Oregon.  The  facts 
are  as  follows : 

Sixteen  legal  voters  of  a  proposed  new  school  dis- 
trict in  Union  County  petitioned  the  district  boundary 
board  of  that  county  to  divide  school  district  No.  11 
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SO  as  to  create  out  of  a  part  thereof  a  new  district  No. 
78.  The  plaintiffs,  and  many  others,  legal  voters  of 
the  original  district,  remonstrated  against  the  pro- 
posed division.  The  board,  however,  after  long  con- 
sideration of  the  subject,  granted  the  prayer  of  the 
petition  and  divided  the  district.  The  plaintiffs  here 
sued  out  a  writ  of  review  and  served  the  same  only 
on  the  county  school  superintendent  as  secretary  of  the 
boundary  board.  No  service  was  made  upon  the  peti- 
tioners for  the  division.  The  Circuit  Court  dismissed 
the  writ,  and  the  plaintiffs  appeal.  Affibmed. 

For  appellants  there  was  a  brief  over  the  name  of 
Messrs.  Crawford  &  Eakin,  with  an  oral  argument  by 
Mr.  Robert  S.  Eakin. 

For  respondents  there  was  a  brief  over  the  names 
of  Messrs.  Cochran  £  Eberhard  and  Mr.  Charles  H. 
Finn,  with  an  oral  argument  by  Mr.  George  T. 
Cochran. 

Mb.  Justice  Bubnbtt  delivered  the  opinion  of  the 
court. 

1.  The  following  sections  of  our  Code  govern  this 
matter : 

**Any  party  to  any  process  or  proceeding  before  or 
by  any  inferior  court,  officer,  or  tribunal  may  have  the 
decision  or  determination  thereof  reviewed  for  errors 
therein,  as  in  this  chapter  prescribed,  and  not  other- 
wise •  •  '^  Section  603,  L.  0.  L. 

*'Upon  the  filing  of  the  order  allowing  the  writ,  and 
the  petition  and  undertaking  of  the  plaintiff,  the  clerk 
shall  issue  the  writ,  according  to  the  direction  of  the 
order.  The  writ  shall  be  served  by  delivering  the 
original,  according  to  the  direction  thereof,  and  may 
be'  served  by  any  officer  or  person  authorized  to  serve 
a  summons,  and  a  certified  copy  of  the  writ  shall  be 
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served  by  delivery  to  the  opposite  party  in  the  suit  or 
proceeding  sought  to  be  reviewed,  at  least  ten -days 
before  the  return  of  the  original  wrif :  Section  609, 
L.  0.  L. 

By  proper  service  of  the  writ  alone  can  the  court  ac- 
quire jurisdiction  to  proceed  in  the  matter  to  be  re- 
viewed. If  the  remonstrators  were  parties  entitled  to 
sue  out  the  writ,  the  persons  who  initiated  the  proceed- 
ings by  filing  the  petition,  for  the  division  of  the  dis- 
trict, under  Section  4021,  L.  0.  L.  were  certainly  oppo- 
site parties  upon  whom  the  writ  should  be  served  as 
required  by  Section  609. 

2.  If  the  members  of  the  boundary  board  were 
proper  parties  as  constituents  of  tribunal  ordering  the 
division,  service  upon  the  secretary  would  not  be  suf- 
ficient to  gain  jurisdiction  of  the  board.  Although  the 
statute  prescribes  that  the  writ  shall  be  served  by  any 
oflScer  or  person  authorized  to  serve  a  summons,  the 
manner  of  its  service  is  prescribed  by  the  statute  itself, 
and  that  does  not  show  that  it  shall  be  served  as  a  sum- 
mons.    True  enough,  it  is  said  in  Section  55,  L.  0.  L. : 

**The  summons  shall  be  served  by  delivering  a  copy 
thereof,  together  with  a  copy  of  the  complaint  pre- 
pared and  certified  by  the  plaintiff,  his  age^t  or  attor- 
ney, or  by  the  county  clerk,  as  follows:  *  *  If 
against  any  county,  incorporated  town,  school  district, 
or  other  public  corporation  in  this  state,  to  the  clerk  of 
such  county,  incorporated  town,  school  district,  or 
other  public  corporation.  *  •  '' 

Yet  the  boundary  board  is  not  a  corporation,  and,  in 
the  absence  of  a  statutory  rule  authorizing  service 
upon  that  body  to  be  accomplished  by  delivery  of  a 
document  to  its  clerk,  the  court  could  not  gain  jurisdic- 
tion of  the  members  of  the  board  otherwise  than  by 
service  upon  each  of  them. 
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For  the  reason  that  the  Circuit  Court  did  not  acquire 
jurisdiction  by  proper  service  of  the  writ,  the  judg- 
ment dismissing  the  same  is  affirmed.         Affibmed. 


tea 


Argued  April  10,  affirmed  May  26,  1914. 

HANSON  V.  HANSON. 

(142   Pac.    348.) 

Divorce — Defenses — ^Misconduct  of  Plaintiif. 

In  a  suit  for  divorce,  where  defendant,  files  a  counterclaim  for 
divorce,  and  the  evidence  shows  that  both  parties  were  in  the  habit 
of  becoming  intoxicated,  that  most  or  all  of  the  altercations  occurred 
when  both  were  intoxicated,  and  that  plaintiff's  reputation  for  chastity 
at  her  marriage  was  bad,  which  was  known  to  defendant,  a  decree 
dismissing  the  complaint  without  cost  to  either  party  was  proper. 

[As  to  recriminatory  defenses  in  suits  for  divorce,  see  notes  in 
15  Am.  Dec.  211;  86  Am.  St.  Bep.  333.  As  to  degree  of  proof 
required  to  establish  cause  for  divorce,  see  note  in  Ann.  Cas. 
1913B,  1216.] 

From  Benton :  James  W.  Hamilton,  Judge. 

This  is  a  suit  for  divorce  by  Katie  Hanson  against 
Charles  Hanson.  The  Circuit  Court  rendered  a  decree 
dismissing  the  complaint  without  costs  to  either  party, 
and  the  plaintiff  being  dissatisfied,  prosecutes  this 
appeal.  Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  Weatherford  <&  Weatherford  and  Mr.  George 
W.  Denman,  with  an  oral  argument  by  Mr.  Mark  V. 
Weatherford. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  McFadden  &  Clarke,  with  an  oral  argument  by 
Mr.  Arthur  Clarke. 

For  the  State  there  was  a  brief  over  the  name  of 
Mr.  E.  E.  Wilson,  District  Attorney. 
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Department  2.  Mb.  Justiob  Eakin  delivered  the 
opinion  of  the  court 

This  is  a  suit  for  divorce.  The  answer  also  contains 
a  counterclaim  for  a  divorce.  The  Circuit  Court  tried 
the  case,  and  found  that  hoth  plaintiff  and  defendant 
were  in  the  habit  of  becoming  intoxicated,  and  that 
most  or  all  of  the  altercations  related  occurred  when 
both  were  intoxicated;  that  plaintiff's  reputation  for 
chastity  at  the  time  of  her  marriage  with  defendant 
was  bad,  which  fact  was  well  known  to  defendant;  that 
plaintiff  and  defendant  are  drunken  and  immoral,  and 
that  a  court  of  equity  will  not  undertake  to  grant  re- 
lief where  both  parties  are  guilty  of  a  violation  of  the 
marital  obligations — and  rendered  a  decree  dismissing 
the  complaint,  without  cost  to  either  party. 

After  a  review  of  the  evidence,  we  are  satisfied  that 
the  decree  is  a  proper  one,  which  we  affirm,  neither 
party  to  recover  costs  in  this  court.  Affirmed. 

Mb.  Chief  Justice  McBbidb,  Mb.  Jxtsticb  Bean  and 
Mb.  Justice  MoNary  concur. 


Argued  April  22,  reyereed  May,  26  1914. 

STATE  V.  BABTON. 

(142 -Pac.  3480 

Orlxnlnal  Law — ^Trlal — Conduct  of  Oooiuiel — ^Action  hj  Oonrt. 

1.  The  persistent  attempt  of  the  state  to  force  upon  the  attention 
of  the  jury  evidence  which  the  court  had  excluded  ia  reversible  error, 
though  the  court  directed  the  jury  to  disregard  the  objectionable 
remarks. 

[As  to  improper  argument  of  counsel  justifying  new  trial,  see 
note  in  9  Am.  St.  Rep.  559.  As  to  misconduct  of  attorneys  at 
trial|  and  itf  effect^  see  note  in  100  Am.  St.  Bep.  690.]  . 
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Criminal  Law— Trial — Caatlonary  Imrtractloiui — ^Necessity. 

2.  In  a  prosecution  for  assault  with  intent  to  rape,  where  a  memo- 
rial signed  by  170  persons  in  a  town  of  1,000  or  1,500  inhabitants  had 
been  addressed  to  the  prosecuting  attorney  and  grand  jury  urging 
vigorous  prosecution  for  crime  and  particularly  for  the  crime  in  ques- 
tion, the  refusal  of  an  instruction  to  the  jury  not  to  rush  blindly  to  a 
conclusion  or  to  allow  themselves  to  be  swayed  by  passion  or  preju- 
dice, and  that  it  is  not  sufficient  for  the  state  to  make  out  a  strong 
probability  of  defendant's  guilt,  but  the  state  must  convince  by  evi- 
dence beyond  a  reasonable  doubt  that  defendant  is  guilty,  is  error. 

[As  to  what  is  reasonable  doubt  and  instructions  concerning  it, 
see  note  in  48  Am.  St.  Bep.  566.] 

From  Coos :  John  S.  Coke,  Judge. 

Department  2.  Statement  by  Mb.  Chief  Justice 
McBbide. 

The  defendant,  Jesse  S.  Barton,  was  convicted  of 
an  assault  with  intent  to  commit  rape,  and  appeals. 
During  the  trial  the  state  offered  evidence  tending  to 
show  that  the  previous  reputation  of  the  prosecutrix 
for  truth,  honesty,  and  veracity  was  good,  to  the  intro- 
duction of  which  the  defendant  objected,  and  the  objec- 
tion was  sustained.  Whereupon  the  district  attorney 
addressed  himself  to  the  court,  and  in  the  presence  of 
the  jury  stated  in  detail  what  he  expected  to  prove  by 
the  witnesses  offered.  Thereafter  upon  the  closing 
argument,  and  after  having  been  warned  by  the  court, 
he  addressed  the  jury  along  the  same  lines  until  objec- 
tion thereto  was  sustained  by  the  court,  and  the  prose- 
cutor was  admonished  that  such  remarks  were  im- 
proper ;  but  he  again  proceeded  to  comment  to  the  jury 
upon  the  fact  that  the  defendant  had  objected  to  the 
introduction  of  such  testimony  and  was  again  reproved 
by  the  court  and  the  jury  instructed  to  disregard  such 
statements.  The  defendant's  counsel,  among  others, 
requested  the  following  instructions,  which  were 
refused : 

'*You  are  instructed,  gentlemen  of  the  jury,  that  you 
are  not  to  rush  blindly  to  a  conclusion  in  the  case,  or 
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to  allow  yourselves  to  be  swerved  by  passion  or  preju- 
dice from  the  true  line  of  duty  as  laid  down  in  the  law 
of  the  land.  Neither  are  you  to  allow  mere  sentiment 
to  influence  you  in  the  discharge  of  your  duty.  What- 
ever your  verdict  is,  it  must  be  the  product  of  a  careful 
and  impartial  consideration  of  all  of  the  evidence  in 
the  case,  under  the  rules  of  law  as  given  you  by  the 
court.  It  is  not  sufficient  for  the  state  to  make  out  by 
the  testimony  a  strong  probability  of  the  defendant's 
guilt,  or  merely  a  better  case  than  that  of  the  defend- 
ant. In  order  to  secure  a  conviction,  the  state  must 
convince  you  by  the  evidence  beyond  a  reasonable 
doubt  that  the  defendant  is  guilty  as  charged  in  the 
indictment.  *  * 

It  appears  from  the  transcript  that  previous  to  the 
indictment  a  petition  was  signed  by  170  citizens  of 
Coquille,  where  court  was  held,  which  reads  as  follows  ; 

** District  Atty.  Geo.  M.  Brown  and  Members  of  the 
Grand  Jury,  Coquille,  Coos  County,  Oregon — ^Messrs: 
As  an  expression  of  public  sentiment  conceived  for  the 
sole  purpose  of  encouraging  and  assisting  you  in  the 
performance  of  a  difficult  and  disagreeable  duty,  we 
the  undersigned  citizens  of  Coquille  present  to  you  the 
following  memorial:  That  moral  conditions  are  bad 
here  is  evidenced  by  frequent  cases  of  unlawful  cohabi- 
tation, suicides,  homicides,  and  criminal  abortions  re- 
sulting therefrom,  and  by  social  tolerance  towards 
such  crimes.  Such  conditions  render  it  impossible  to 
properly  safeguard  the  moral  welfare  of  our  children 
and  young  people,  handicap  all  our  efforts  toward 
social  and  moral  betterment,  and  besmirch  the  fair 
name  of  our  community  to  our  material  detriment. 
We  consider  it  an  intolerable  shame  that  not  only  the 
transient  and  irresponsible  members  of  the  community, 
but  also,  and  chiefly,  some  of  those  higher  up  should 
fasten  upon  the  community  the  stigma  and  blight  of 
such  acts.  Realizing  the  difficulty  of  prosecuting  such 
cases,  we  take  this  means  of  assuring  you  of  our  sym- 
pathy and  support  in  pushing  such  prosecution  to  the 
limit.    Especially  do  we  call  to  your  attention  the  al- 
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leged  assault  against  Miss  Madge  Yokum,  the  prosecu- 
tion of  which  case  may  form  the  basis  of  a  wholesome 
example.*'  Reversed  and  Remanded. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Jay  Bowerman,  Mr.  E.  D.  Sperry  and  Mr.  C.  F. 
McKnight,  with  an  oral  argument  by  Mr.  Bowerman. 

For  the  State  there  was  a  brief  over  the  names  of 
Mr.  James  W.  Crawford,  Assistant  Attorney  General, 
Mr.  George  M.  Brown,  Prosecuting  Attorney,  and  Mr. 
L.  A.  Liljeqvist,  Deputy  Prosecuting  Attorney,  with 
an  oral  argument  by  Mr.  Crawford. 

Opinion  by  Mb.  Chief  Justice  McBridb. 

1.  The  persistent  attempt  of  the  state  to  force  upon 
the  attention  of  the  jury  evidence  which  the  court  had 
excluded,  constituted  reversible  error:  Long  v.  State, 
56  Ind.  182  (26  Am.  Rep.  19);  Randall  v.  State,  132 
Ind.  539  (32  N.  E.  305) ;  McAdory  v.  State,  62  Ala. 
154;  People  v.  Mitchell,  62  Cal.  411;  Berry  v.  State,  10 
Ga.  511;  Fox  v.  People,  95  111.  71;  People  v.  Dane,  59 
Mich.  550  (26  N.  W.  781) ;  Fuller  v.  State,  30  Tex.  App. 
559  (17  S.  W.  1108) ;  United  States  v.  Cross,  19  D.  C. 
562;  Leahy  v.  State,  31  Neb.  566  (48  N.  W.  390) ;  Peo- 
pie  V.  Fielding,  158  N.  Y.  542  (53  N.  E.  497,  70  Am.  St. 
Rep.  495,  46  L.  R.  A.  641) ;  People  v.  Valliere,  127  Cal. 
66  (59  Pac.  295) ;  People  v.  Derbert,  138  Cal.  467  (71 
Pac.  564);  State  v.  Rader,  62  Or.  37  (124  Pac.  195). 
It  is  true  that  in  this  case,  as  in  several  of  the  cases 
cited,  the  court  directed  the  jury  to  disregard  the  ob- 
jectionable remarks;  but  they  were  deliberately  in- 
jected into  the  case,  and  it  is  impossible  for  us  to  say 
that  they  made  no  impression  on  the  minds  of  the 
jurors,  or  to  judge  as  to  whether  or  not  the  court's 
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well-meant  endeavor  to  ** unscramble  the  egg**  was 
successful. 

2.  While  cautionary  instructions  are  usually  in  the 
discretion  of  the  court,  there  may  be  circumstances 
rendering  them  imperatively  necessary,  and  we  think 
such  was  the  case  here.  The  memorial  introduced  in 
evidence  tends  to  show  that  at  least  170  persons  in 
that  town  of  1,000  or  1,500  inhabitants  had  a  strong 
prejudice  against  the  defendant,  and  a  more  or  less 
fixed  opinion  as  to  his  guilt.  This  would  or  might  nat- 
urally filter  into  the  minds  of  jurors  attending  the 
court  and  insensibly  tend  to  prejudice  them  against  the 
defendant.  It  was  asking  nothing  more  than  what 
was  fair  and  just  to  the  defendant  that  the  jury  should 
be  cautioned  against  allowing  prejudice  or  sentiment 
to  influence  its  verdict,  and  the  instruction  should  have 
been  given.  This  is  one  of  those  instances  adverted  to 
in  State  v.  Megorden,  49  Or.  259  (88  Pac.  306,  14  Ann. 
Cas.  130),  where  *Hhe  circumstances  of  the  case  made 
them  necessary.'' 

For  these  reasons,  the  judgment  is  reversed  and  a 
new  trial  granted.  Reversed  and  Remanded. 

Mb.  Justice  Bean,  Mb.  Justice  Eakin  and  Mb.  Jus- 
tice McNaby  concur. 


[^ 
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Argraed  April  17,  reyerBed  May  26,  1914. 

BUSSELL  MILLEB  MILLING  CO.  v.  BASTASCH. 

(142  Pac.  355.) 

Oostonui  and  XJaagee — Operatloiui  and  Effect. 

1.  In  an  action  for  a  breach  of  contract  to  purchase  flour,  a  cus- 
tom of  the  plaintiff  on  purchases  for  future  delivery  of  setting  aside 
a  quantity  of  wheat  sufficient  to  be  manufactured  into  the  flour 
ordered  cannot  be  considered,  where  the  parties  are  not  shown  to  have 
contracted  with  reference  to  it  and  no  knowledge  of  it  is  imputed  to 
the  defendants  in  either  pleadings  or  evidence. 

[As  to  effect  and  proof  of  customa  and  usages,  see  notes  in  50 
Am.  Dee.  97;  18  Am.  Bep.  204.] 

Sales — ^Breach  of  Contract— Damages — ^Measare. 

2.  W)iere  a  contract  for  the  sale  of  flour  for  future  delivery  does 
not  call  for  the  manufacture  of  particular  wheat  into  the  flour,  the 
decline  of  price  of  wheat  reserved  for  the  order  cannot  be  taken  as 
an  element  of  damages  for  breach  of  contract  by  the  buyer. 

[As  to  measure  of  damages  against  vendee  for  refusing  to  per- 
form his  contract,  see  note  in  67  Am.  Dee.  275.] 

From  Multnomah:  John  P.  Kavanaugh,  Judge. 

Department  1.    Statement  by  Mb.  Justice  Bubnett. 

• 

The  plaintiff,  Bussell  Miller  Milling  Company,  a 
North  Dakota  corporation,  brings  this  action  against 
Andrew  Bastasch,  Carl  Bastasch  and  Eudolph  Kiss- 
ling,  composing  a  bakery  firm  known  as  the  New  York 
Bakery  and  doing  business  in  the  City  of  Portland,  and 
declares  upon  an  alleged  breach  of  an  executory  con- 
tract for  the  sale  by  plaintiff  to  the  defendants  of 
1,800  barrels  of  flour  of  the  brand  known  as  Electric 
Light  to  be  shipped  from  time  to  time  from  North 
Dakota  to  Portland  between  August  23,  1910,  and  Au- 
gust 30,  1911.  The  plaintiff  alleges  the  making  of  the 
contract  as  indicated ;  that  205  barrells  were  delivered ; 
and  that  on  April  18,  1911,  the  defendants  without 
cause  repudiated  the  contract  and  refused  to  accept 
any  more  flour,  although  at  all  times  up  to  and  includ- 
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ing  August  30,  1911,  the  plaintiflF  was  ready,  able,  and 
willing  to  perform  the  contract  on  its  part.  Alleging 
**that  by  reason  of  the  aforesaid  facts  and  the  breach 
of  said  contract  by  the  defendants  as  aforesaid,  plain- 
tiff has  been  damaged  in  the  sum  of  $1,600,  no  part  of 
which  has  been  paid,  * '  and  demands  judgment  for  that 
sum. 

The  defendants  deny  the  damages  and  the  breach 
assigned,  and  admit  the  making  of  the  contract  which 
is  in  the  form  of  an  order  for  that  amount  of  flonr. 
The  defendants  allege,  in  substance,  that  the  agent  of 
the  plaintiff  through  whom  the  contract  was  negoti- 
ated knew  that  the  defendants  were  purchasing  the 
flour  to  be  used  in  the  manufacture  of  the  best  quality 
of  bread  for  sale  in  Portland,  and  represented  to  the 
defendants  that  the  flour  contracted  for  was  the  high- 
est grade  manufactured  in  the  United  States,  and 
would  produce  bread  of  the  finest  quality;  further, 
that  the  plaintiff  shipped  to  the  defendants  205  bar- 
rels of  flour  under  the  contract;  that  the  defendants 
paid  for  the  same  without  an  opportunity  to  examine 
it ;  but  that  on  trial  it  proved  to  be  of  an  inferior  qual- 
ity and  would  not  produce  good  bread,  and,  upon  being 
informed  of  the  result  of  the  test,  the  agent  of  the 
plaintiff  notified  the  defendants  that  they  could  con- 
sider the  contract  mentioned  in  plaintiff's  complaint 
canceled,  and  plaintiff  would  carry  out  the  contract 
with  another  grade  of  flour  manufactured  from  wheat 
raised  in  Montana.  The  answer  concludes  with  an 
allegation  in  substance  that  the  defendants,  always 
since  the  execution  of  the  contract,  have  been  ready, 
able,  and  willing  to  receive  from  and  to  pay  plaintiff 
for  flour  of  the  kind  contracted  for  to  the  extent  of 
the  order.  The  reply  denies  all  the  affirmative  matter 
of  the  answer  inconsistent  with  the  complaint.     From 
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a  judgment  upon  a  verdict  in  favor  of  the  plaintiff, 
the  defendants  appeal.      Bevbbsed  and  Bemanded. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr.  Joel  M.  Long  and  Mr.  Miller  Murdoch,  with  an 
oral  argument  by  Mr.  Long. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  A.  E.  Clark  and  Mr.  Malcolm  H.  Clark^  with  an 
oral  argument  by  Mr.  A.  E.  Clark. 

Mb.  Justice  Bubnett  delivered  the  opinion  of  the 
court. 

As  stated,  the  action  is  one  based  upon  an  alleged 
breach  of  an  executory  contract  for  the  sale  of  per- 
sonal property.  The  defendants  answering  do  not 
allege  any  fraud  or  deceit  by  which  they  were  induced 
to  make  the  contract.  The  allegations  about  the  in- 
ferior quality  of  the  flour  are  redundant,  or,  at  best, 
mere  matters  of  inducement  leading  to  the  allegation 
that  the  plaintiff  by  its  agent  agreed  that  the  contract 
should  be  canceled.  No  counterclaim  for  damages  on 
account  of  the  defect  in  the  flour  delivered  and  ac- 
cepted is  stated,  and  hence  nothing  can  be  claimed  by 
the  defendants  on  account  thereof.  The  question 
raised  by  them  respecting  the  right  to  inspect  goods 
before  receiving  them  is  academic  in  its  nature  and 
not  material  in  this  case.  A  denial  of  the  right  of  in- 
spection before  receiving  the  goods,  if  insisted  upon 
by  the  defendants,  might  furnish  ground  for  a  rescis- 
sion of  the  contract.  Even  then  the  defendants  would 
have  to  act  on  the  right  to  rescind  and  give  the  plain- 
tiff timely  notice  of  the  rescission.  The  defense, 
however,  does  not  proceed  from  that  theory.  On  the 
contrary,  the  contention  of  the  answer  is  that  the  de- 
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f endants  were  always  ready  and  willing  to  accept  and 
pay  for  the  flour  ordered,  if  the  plaintiff  would  deliver 
the  quality  stipulated. 

1.  On    the    assumption   that    the    defendants    had 
broken  the  contract  by  refusing  to  order  any    more 
flour  after  the  first  shipment  had  been  received,  the 
court  over  the  objection  of  the  defendants  allowed  the 
plaintiff  to  show  that  it  was  its  custom,  on  receiving 
orders  for  flour  for  future  delivery,  to  set  aside  a  suffi- 
cient amount  of  wheat  from  which  to  manufacture 
the  amount  of  flour  ordered  and  carry   it   upon    its 
books  at  the  then  prevailing  price  of  wheat,  in  what 
was  called  a  hedge  account,  crediting  it  with  flour  as 
the  same  was  delivered,  until  the    order   was    filled. 
With  this  as  a  basis,  the  court  over  the  further  objec- 
tion of  the  defendants  allowed  the  plaintiff  to  show 
that  wheat  thus  set  aside  had  depreciated  in  market 
value  from  the  time  the  order  was  given  until  a  breach 
of  the  agreement  by  the  defendants,  all  for  the  pur- 
pose of  affecting  the  amount  of  damages  to  be  recov- 
ered by  adding  the  amount  of  decline  in  the  price  of 
wheat  to  the  difference  between  the  contract  price  of 
the  flour  and  the  market  price  of  the  same  at  the  time 
of  the  breach. 

It  may  be  remarked  in  passing  that  a  custom  can- 
not be  received  to  affect  the  express  terms  of  a  con- 
tract. It  can  be  used  only  as  an  aid  to  its  interpre- 
tation, and  not  then  unless  the  custom  was  known  to 
both  parties  at  the  time  the  contract  was  made  or  was 
of  such  universal  prevalence  as  to  raise  the  presump- 
tion that  both  parties  were  aware  of  its  existence: 
Holmes  v.  Whitaker,  23  Or.  319  (31  Pac.  705) ;  Willis 
V.  Lance,  28  Or.  371  (43  Pac.  487) ;  Savage  v.  Salem 
Mills  Co.,  48  Or.  1  (85  Pac.  69,  10  Ann.  Gas.  1065); 
Manerud  v.  Eugene,  62  Or.  196  (124  Pac.  662).    The 
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custom  was  not  pleaded,  the  parties  are  not  shown  to 
have  contracted  with  reference  to  it,  and  no  knowledge 
of  it  is  imputed  to  the  defendants  in  either  pleadings 
or  evidence ;  hence  its  consideration  as  a  factor  in  the 
trial  was  erroneous. 

2.  The  decline  in  the  price  of  wheat  cannot  be  taken 
as  an  element  of  damages  in  this  case  because  there 
is  nothing  in  the  complaint  indicating  that  any  special 
article  of  merchandise  was  to  be  manufactured  by  the 
plaintiff  for  the  defendants  out  of  any  particular  ma- 
terial to  be  used  for  the  purpose.  It  is  a  plain  ques- 
tion of  a  breach  of  an  executory  contract  for  the  sale 
of  personal  property  at  a  price  specified.  The  meas- 
ure of  damages  for  a  breach  of  such  a  contract  by  the 
purchaser  is  the  difference  between  the  contract  price 
and  the  lesser  market  value  of  the  goods  at  the  time 
of  the  breach  of  the  contract.  This  is  the  rule  laid 
down  for  cases  of  this  nature  in  Kingman  v.  Western 
Manufacturing  Co.,  92  Fed.  486  (34  C.  C.  A.  489),  a 
precedent  cited  by  the  plaintiff.  Other  rules  are  there 
stated  respecting  the  measure  of  damages  in  actions 
where  materials  have  been  purchased  and  labor  be- 
stowed upon  them,  but  they  have  no  application  to  the 
case  pleaded  in  the  complaint  here.  For  aught  that 
appears  in  this  case,  the  plaintiff  could  have  gone  into 
open  market  and  purchased  flour  to  fill  its  contract. 
All  questions  about  the  purchase  of  material  and  the 
decline  in  price  thereof  were  foreign  to  the  issue 
framed  by  the  pleadings.  The  following  precedents 
are  helpful  in  the  consideration  of  this  case:  Hopkins- 
ville  Milling  Co.  v.  Gwin  (Ala.),  60  South.  270;  Art- 
Aseptible  Furniture  Co.  v.  Shannon  (Iowa),  140  N.  W. 
3b8;  Stock  v.  Snell,  213  Mass.  449  (100  N.  E.  830); 
Globe  Wernicke  v.  Deutser  Furniture  Co.  (Tex.  Civ. 
App.),  155  S.  W.  1007;  Nelson  v.  Hirschberg,  70  Ark. 
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39  (66  S.  W.  347).  There  was  much  in  the  testimony 
to  the  effect  that  the  plaintiff's  practice  was  not  to 
manufacture  flour  to  fill  an  order  like  the  one  here  in- 
volved until  it  received  shipping  directions,  but  it  also, 
appears  that  the  brand  of  flour  specified  was  one  regu- 
larly made  by  the  plaintiff  in  the  usual  course  of  busi- 
ness for  indiscriminate  sale  to  whomsoever  would 
purchase.  It  is  not  like  a  transaction  where  the 
article  desired  is  for  a  special  purpose  and  of  no  use 
to  either  the  maker  or  a  stranger  like  a  set  of  artificial 
teeth  for  a  certain  person,  or  advertising  matter  for 
a  particular  firm,  or  a  party  dress  for  a  fashionable 
society  belle.  The  flour  in  this  instance  is  shown  by 
the  testimony  to  be  a  staple  article  on  the  market,  of 
an  established  standard  in  quality,  and  an  agreement 
like  the  one  in  question  having  as  its  subject  merchan- 
dise of  that  kind,  although  it  is  yet  to  be  manufactured, 
under  the  circumstances  disclosed  by  the  testimony, 
is  still  only  an  executory  contract  for  the  sale  of  per- 
sonal property.  The  conclusion  is  that  whether  we 
consider  the  pleadings  or  the  evidence  the  result  is  the 
same,  involving  the  measure  of  damages  above  indi- 
cated. 

Many  other  errors  are  assigned,  but  in  the  main 
they  depend  either  upon  the  question  about  the  grade 
of  the  flour  which  we  have  shown  is  irrelevant  under 
the  pleadings,  or  upon  the  other  question  of  the  dam- 
ages being  affected  by  the  decline  in  the  price  of 
wheat;  hence  they  will  not  be  considered. 

For  the  reasons  indicated,  the  judgment  is  reversed 
and  the  cause  remanded  for  further  proceedings. 

Reversed  and  Remanded. 

Mr.  Chief  Justice  McBride,  Mb.  Justice  Moore  and 
Mb.  Justice  Ramsey  concur. 
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GAYLORD  v.  CARROLL.  • 

(142  Pac.  367.) 

Public  Lands — ^Lands  of  United  States — Homestead. 

Where  a  homestead  entryman  during  his  life  complied  with  all  the 
requirements  of  law,  including  the  final  proof  which  Revised  Statutes 
of  the  United  States,  Section  2291  (U.  S.  Comp.  Stats.  1901,  p.  1390), 
requires  to  be  made  by  the  entryman,  or,  if  he  be  dead,  by  his  widow 
or  heirs  or  devisees,  he  secured  an  interest  in  the  land  which  ripened 
into  an  equitable  estate  when,  after  his  death,  the  receiver's  certificate 
was  issued,  and  into  a  legal  title  when  the  patent  was  issued  in  his 
name,  which  estate  and  title  related  back  to  the  date  of  his  final  proof 
and  descends  to  his  heirs. 

[As  to  succession  to  rights  of  homesteader  on  his,  death  before 
perfection  of  title,  see  note  in  Ann.  Gas.  1912C,  696.] 

From  Baker :  Gustav  Anderson,  Judge. 

In  Banc.    Statement  by  Mr.  Justice  Moore. 

This  is  a  suit  to  determine  an  adverse  interest  in 
real  estate.  The  material  averments  of  the  complaint 
are  to  the  effect  that  the  plaintiff,  Hazel  D.  Gaylord,  is 
the  owner  in  fee  of  a  particularly  described  tract  of 
land  in  Baker  County,  Oregon,  which  premises  are  un- 
occupied; and  that  the  defendants.  Serene  J.  Carroll 
and  Carrie,  his  wife,  and  Charles  C.  Carroll  and  May, 
his  wife,  assert  an  adverse  interest  in  the  real  prop- 
erty. The  prayer  of  the  bill  is  that  the  defendants  be 
required  to  set  forth  any  interest  they  have  or  either 
of  them  claims  in  the  premises,  and  that  such  interest 
be  decreed  invalid. 

The  answer  denied  the  material  averments  of  the 
complaint,  and  for  a  further  defense  alleged  in  sub- 
stance: That  the  real  property  referred  to  was  the 
homestead  of  Joseph  E.  Carroll,  who  resided  on  the 
premises  and  performed  all  the  acts  necessary  to 
perfect  his  right  thereto.     That  he  made  final  proof 
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in  support  of  his  entry  October  19,  1911,  and  died 
intestate  February  7,  1912.  That  there  was  issued  in 
his  name  a  final  certificate  July  26,  1912,  and  a 
patent  for  the  land  on  the  14th  of  the  following  Oc- 
tober- That  since  his  death  his  widow,  Sarah  A.,  has 
died,  and  her  dower  estate  in  the  real  property  was 
thereby  extinguished.  That  the  plaintiff  is  the  step- 
daughter of  such  entryman  and  has  no  interest  in  the 
premises.  That  the  defendants  Serene  J.  and  Charles 
C.  Carroll  are  the  sons  and  only  heirs  of  Joseph  E. 
Carroll,  deceased,  and  that  they  are  the  owners  irt  fee 
of  the  land. 

The  reply  denied  the  material  allegations  of  the 
new  matter  in  the  answer,  and  further  averred  in 
effect:  That,  after  the  death  of  Joseph  E.  Carroll, 
his  widow,  Sarah  A.,  who  was  a  citizen  of  the  United 
States,  was  appointed  administratrix  of  his  estate,  but 
before  the  settlement  thereof  she  died  intestate,  leav- 
ing surviving  as  her  only  heir  the  plaintiff  herein, 
to  whom  she  devised  and  bequeathed  all  her  real  and 
personal  property,  except  a  gift  of  $200.  That,  the 
final  proof  not  having  been  approved  until  after  the 
entryman 's  death,  his  widow  thereupon  became  en- 
titled to  the  homestead  in  her  own  right,  and,  she 
having  died  intestate,  the  real  property  passed  by  de- 
vise to  the  plaintiff,  who  is  the  owner  of  the  premises. 
A  demurrer  to  the  reply  was  sustained,  and,  the 
plaintiff  declining  further  to  plead,  the  court  deter- 
mined that  the  defendants  were  the  owners  in  fee  of 
the  land  and  entitled  to  the  immediate  possession 
thereof.     From  this  decree  the  plaintiff  appeals. 

Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  James  D.  Slater. 
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For  respondents  there  was  a  brief  over  the  names 
of  Mr.  R.  J.  Kitchen  and  Messrs.  Cochran  &  Eber- 
hard,  with  oral  arguments  by  Mr.  Colon  B.  Eberhard 
and  Mr.  Kitchen. 

Mr.  Justice  Moore  delivered  the  opinion  of  the 
court. 

The  question  to  be  considered  is  whether  or  not 
Joseph  E.  Carroll,  who  had  resided  upon  and  culti- 
vated the  land  specified  in  his  homestead  entry  the 
prescribed  length  of  time,  and  who  within  the  period 
limited  therefor  had  submitted  at  the  proper  local  land 
oflBce  due  proof  of  such  facts,  though  no  final  certifi- 
cate was  issued  in  his  lifetime  to  evidence  his  compli- 
ance with  the  requirements  of  the  act  of  Congress  ap- 
proved May  20,  1862,  '*to  secure  homesteads  to  actual 
settlers  on  the  public  domain,"  and  the  acts  supple- 
mental thereto,  thereby  obtained  such  an  equitable  in- 
terest in  the  premises  as  would  pass  to  his  heirs,  upon 
his  death  intestate  when  he  left  a  widow  surviving. 

A  clause  in  the  homestead  law,  prescribing  the  man- 
ner in  which  an  entryman,  who  has  complied  with  the 
provisions  of  such  enactment,  may  secure  the  ultimate 
evidence  of  his  right  to  a  tract  of  public  land  and  of 
a  transfer  of  the  legal  title  thereto,  reads: 

*'No  certificate,  however,  shall  be  given  or  patent 
issued  therefor,  until  the  expiration  of  five  years  from 
the  date  of  such  entry;  and  if  at  the  expiration  of 
such  time,  or  at  any  time  within  two  years  thereafter, 
the  person  making  such  entry;  or  if  he  be  dead,  his 
widows  or  in  case  of  her  death,  his  heirs  or  devisee; 
or  in  case  of  a  widow  making  such  entry,  his  heirs  or 
devisee,  in  case  of  her  death,  proves  by  two  credible 
witnesses  that  he,  she,  or  they  have  resided  upon  or 
cultivated  the  same  for  the  term  of  five  years  imme- 
diately succeeding  the  time  of  filing  the  affidavit,  and 
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makes  affidavit  that  no  part  of  such  land  has  been 
alienated,  except  as  provided  in  section  twenty-two 
hundred  and  eighty-eight,  and  that  he,  she,  or  they  will 
bear  true  allegiance  to  the  government  of  the  United 
States;  then,  in  such  case,  he,  she,  or  they,  if  at  that 
time  citizens  of  the  United  States,  shall  be  entitled  to 
a  patent,  as  in  other  cases  provided  by  law'*:  Rev. 
Stats.  U.  S.,  §  2291  (U.  S.  Comp.  Stats.  1901,  p.  1390; 
6  Fed.  Stats.  Ann.  292). 

In  referring  to  the  provision  quoted  and  to  the  fol- 
lowing clause  of  the  enactment,  Mr.  Justice  Field,  in 
Bernier  v.  Bernier,  147  U.  S.  242,  246  (37  L.  Ed.  152, 
13  Sup.  Ct.  Rep.  244,  245),  remarks: 

*'The  object  of  the  sections  in  question  was,  as  well 
observed  by  counsel,  to  provide  the  method  of  com- 
pleting the  homestead  claim  and  obtaining  a  patent 
therefor,  and  not  to  establish  a  line  of  descent  or  rules 
of  distribution  of  the  deceased  entryman*s  estate." 

It  will  thus  be  seen  from  an  examination  of  Sec- 
tion 2291,  supra,  that  a  duly  qualified  widow  of  an 
entryman,  who,  under  the  homestead  law,  has  made 
final  proof,  succeeds  to  his  right  when  she  *' proves  by 
two  credible  witnesses''  the  particular  facts  specified. 
As  a  legitimate  inference  from  the  expression  so  em- 
ployed, it  would  necessarily  seem  to  follow  that  if, 
as  in  the  case  at  bar,  the  widow  was  not  required  to 
prove  such  facts  or  to  take  the  oath  specified,  because 
the  entryman  in  his  lifetime  had  submitted  the  evi- 
dence thereof,  she  would  not  be  entitled  to  the  land 
or  more  than  a  dower  estate  therein,  unless  she  was 
his  legal  heir. 

A  homestead  claim  is  initiated  when  a  person  ap- 
plying for  a  tract  of  unappropriated  public  land,  not 
exceeding  160  acres,  makes  before  the  register  or  re- 
ceiver an  affidavit  as  to  his  qualifications  and  pays  the 
officer  the  fees  required  for  that  purpose:  Rev.  Stats. 
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U.  S.,  §  2290  (U.  S.  Comp.  Stats.  1901,  p.  1389;  6  Fed. 
Stats.  Ann.  290).  When  thus  inaugurated,  the  cl&im  is 
completed  by  proving,  before  the  expiration  of  seven 
years  from  the  date  of  the  entry,  that  the  claimant  has 
resided  upon  and  cultivated  the  land  for  a  term  of 
five  years  immediately  succeeding  the  filing  of  his 
original  affidavit  and  also  making  an  additional  affi- 
davit stating  the  facts  as  hereinbefore  specified.  If, 
before  submitting  such  evidence,  the  entryman  die, 
leaving  no  widow,  his  heirs  or  devisee  may  complete 
the  homestead  claim  by  making  the  required  proof: 
Rev.  Stats.  U.  S.,  §  2291.  In  the  absence  of  a  surviving 
widow,  the  enactment  referred  to  having  authorized 
the  person  to  whom  the  homestead  claim  is  given  by 
last  will,  or,  if  the  entryman  die  intestate,  permitted 
the  persons  who  would  succeed  by  rules  of  law,  to  an 
estate  in  lands  of  which  the  claimant  died  seised,  to 
make  the  required  proof,  is  a  recognition  by  Congress 
that  the  entryman  had  an  equitable  interest  in  the 
premises  upon  which  he  had  settled.  Whether  or  not 
such  interest  is  only  a  privilege  which  the  entryman  *s 
widow,  if  qualified,  can  exercise  by  completing  the 
homestead  claim  and  obtaining  a  patent,  or,  if  no 
widow  survive,  his  heirs  or  devisee  may  assert  by  sub- 
mitting the  requisite  proof  for  such  purposes  as  fav- 
ored purchasers  from  a  generous  government,  is  not 
now  necessary  to  inquire. 

Completing  the  homestead  claim  by  a  widow,  heir, 
or  devisee  or  an  entryman  means  the  performance  of 
some  act  on  the  part  of  such  person,  essential  to  a 
compliance  with  some  unfulfilled  requirements  of  the 
act  of  Congress  or  the  rules  of  the  General  Land  Office 
regulating  the  mode  of  procedure.  In  the  case  at 
bar,  the  entryman  had  observed  all  such  demands  by 
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making  the  requisite  proof,  thereby  leaving"   for  his 
surviving  widow  no  duty  to  perform  in  this  respect. 

In  Strain  v.  Hostotlas,  17  Land  Dec.  Dept.  Int.  293, 
it  was  ruled  that  a  widow  of  a  deceased  homesteader, 
having  submitted  final  proof  showing  full  compliance 
with  the  law,  secured  thereby  the  equitable  title  to  the 
k.nd  involved,  that  any  delay  in  the  issuance  of  a  final 
certificate  would  not  affect  her  rights,  and  that,  in  the 
event  of  her  subsequent  death,  the  equitable  title  de- 
scended to  her  heirs.     So,  too,  it  has  also  been  held 
that  the  sale  of  lands  after  due  compliance  with  the 
requirements  of  law  by  a  homesteader  who  paid  the 
fees  and  submitted  final  proof,  but  prior  to  the  issu- 
ance of  a  final  certificate,  did  not  defeat  the  rig-ht  to 
a  patent:  In  re  Querbach,  10  Land  Dec.  Dept.   Int. 
342;  Bashford  v.  Clark,  22  Land  Dec.  Dept.  Int.  328; 
Dittmer  v.  Wolfe,  25  Land  Dec.  Dept.  Int.  137. 

In  an  able  dissenting  opinion  in  the  case  of  Eckert 
V.  Schmitt,  60  Wash.  23,  30  (110  Pac.  635,  638),  Mr. 
Justice  Chadwick,  referring  to  an  entryman    or  his 
wife,  who,  under  the  homestead  law   of  the    United 
States,  was  entitled  to  the  land  settled  upon,  says: 

**The  federal  statute  fixes  the  title  in  the  one  who 
made  the  proof  under  if 

In  Dor  an  v.  Kennedy,  122  Minn.  1,  5  (141  N.  W. 
851,  852),  a  homestead  entry  having  been  commuted 
to  a  cash  purchaser  and  final  proof  submitted  by  the 
claimant,  who,  complying  with  all  the  requirements 
of  the  law,  died  before  the  receiver's  certificate  was 
issued  in  his  name,  it  was  held  that  he  was  to  be  re- 
garded as  the  equitable  owner  of  the  land  which 
formed  a  part  of  his  estate  and  descended  in  accord- 
ance with  the  laws  of  the  state.  In  deciding  that  case 
Mr.  Justice  Hallam  says: 
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'*  When  the  right  to  a  patent  has  once  become  vested, 
it  is  equivalent,  so  far  as  the  government  is  concerned, 
to  a  patent  actually  issued.  The  execution  and  deliv- 
ery of  the  patent  after  the  right  to  it  is  complete  are 
the  mere  ministerial  acts  of  the  officer  charged  with 
that  duty.'' 

It  has  been  held  by  this  court,  as  consonant  with  the 
rule  generally  prevailing  in  other  states,  that  though 
a  claimant  of  public  land  may  have  complied  with  all 
the  requirements  of  law,  so  as  to  entitle  him  to  ^  pat- 
ent for  the  real  property,  he  does  not  have  such  an 
estate  therein  as  to  render  the  premises  subject  to 
taxation  until  the  final  receipt  has  been  issued :  John- 
son V.  Crook  County,  53  Or.  329  (100  Pac.  294,  133 
Am.  St.  Rep.  834).  This  precept  is  based  on  the  prin- 
ciple that  the  levy  of  a  tax  upon  real  property,  under- 
taken to  be  obtained  from  the  United  States,  is  a  pro- 
ceeding in  invitum,  and,  before  such  exaction  can  be- 
come a  lien  upon  the  land,  an  equitable  estate  therein 
must  have  been  created  by  the  issuance  of  a  final  re- 
ceiver's receipt.  The  decree  rendered  herein  was  evi- 
dently not  prejudicial  to  the  entryman's  right,  since 
the  title  to  his  homestead  was  determined  bv  the  trial 
court  to  have  been  inherited  by  his  lineal  descendants. 

It  is  believed  that  when  Joseph  E.  Carroll  fully 
performed  all  the  conditions  imposed  upon  him  by 
law,  which  ultimate  prerequisite  consisted  in  making 
the  final  proof  in  support  of  his  homestead  entry,  he 
thereby  secured  in  the  land  an  interest,  which  ripened 
into  an  equitable  estate  in  the  premises  when,  after  his 
death,  the  receiver's  certificate  was  issued,  and  that 
such  estate  matured  into  a  legal  title  when  the  patent 
was  issued  in  his  name,  and  that  such  equitable  estate 
and  legal  title  upon  the  broad  principles  of  equity  and 
in  furtherance  of  justice  related  back  at  least  to  Oc- 
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tober  19,  1911,  when  he  submitted  the  final  proof: 
Johnson  v.  Crook  County,  53  Or.  329  (100  Pac.  294, 
133  Am.  St.  Rep.  834). 

Believing  that  a  proper  conclusion  was  reached  by 
the  trial  court  and  was  based  upon  and  justified  by 
the  answer  herein,  no  error  was  committed  in  sustain- 
ing the  demurrer  to  the  reply. 

It  follows  that  the  decree  should  be  affirmed  ;  and  it 
is  so  ordered.  Affibmed. 


Argued  April  20,  reversed  May  26,  1914. 

HOFFMAN  V.  TOFT.* 

(142  Pac.  365.) 

Fraud — ZUements — Damages  to  Person  Defrauded. 

1.  Where  plaintiff  has  been  induced  by  the  fraud  of  defendants 
to  give  his  promissory  note  for  worthless  corporate  stock,  and  the 
defendants  have  negotiated  the  note  to  an  innocent  purchaser,  plain- 
tiff has  suffered  damages  entitling  him  to  recover  for  the  fraud, 
though  the  note  is  not  yet  due.  ~^ 

[As  to  action  to  recover  for  false  representations,  see  note  in 
18  Am.  St.  Bep.  555.] 

Pleading — ^Demurrer— Admissions. 

2.  An  allegation  of  the  complaint  that  one  of  the  defendants  was 
an  agent  of  the  corporate  defendant  and  its  officers  and  conspired 
with  them  in  the  sale  of  the  corporate  stock  to  plaintiff  must,  for  the 
purposes  of  a  demurrer  to  the  complaint,  be  assumed  to  be  true. 

[As  to  stockholders'  subscriptions  as  affected  by  fraud,  see  note 
in  3  Am.  St.  Rep.  824. 

From  Multnomah:  William  N.  Gatens,  Judge. 

Department  2.     Statement  by  Mr.  Justice  Bean*. 

This  is  an  action  by  J.  L.  Hoffman  against  John  F. 
Toft,  Joseph  L.  Gawley,  W.  M.  Dillenbeck,  John  F. 
Shorey,  and  Colombian  Timber  Company,  a  Wash- 
ington corporation,  and  this  appeal  is  from  a  judg- 


*The  right  to  maintain  an  action  for  damages  for  fraud  in  securing 
bill  or  note  not  yet  due,  see  note  in  52  L.  R.  A.  (N.  S.)  944. 
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ment  dismissing  the  complaint  and  action,  following 
an  order  sustaining  a  demurrer  to  the  complaint. 

The  plaintiff  alleges  in  his  complaint,  in  substance, 
that  the  defendant  corporation  was  organized  under 
the  laws  of  the  State  of  Washington,  and  maintained 
an  oflBce  in  Portland,  Oregon;  that  the  defendant 
Shorey  was  president  thereof,  defendant  Gawley,  vice- 
president  and  general  manager,  and  defendant  Dillen- 
beck  secretary  and  treasurer;  that  all  the  defendants 
concerted  and  confederated  to  cheat  and  defraud  the 
plaintiff,  and  induced  him  by  fraudulent  statements 
and  representations  to  purchase  capital  stock  of  the 
defendant  corporation  of  the  par  value  of  $5,000,  for 
an  agreed  consideration  of  that  amount;  that  in  pay- 
ment for  the  stock  plaintiff  executed  to  the  corpora- 
tion his  negotiable  promissory  note  for  $5,000,  dated 
August  7,  1912,  due  one  year  after  date ;  that  immedi- 
ately after  the  note  was  executed  it  was  negotiated  for 
value  to  one  Thomas  Farrell,  who,  as  plaintiff  is  in- 
formed and  believes,  is  an  innocent  purchaser  of  the 
same.  It  is  further  alleged  that  the  corporation  and 
the  defendants  Shorey  and  Toft  indorsed  the  note 
and  received  the  proceeds  thereof;  that  plaintiff  is 
solvent  and  financially  responsible;  that  payment  of 
the  note  can  be  enforced  against  him  at  maturity. 

The  alleged  false  representations  consist  of  the  fol- 
lowing matters :  The  oflBcers  of  the  corporation  caused 
literature,  including  a  prospectus  to  be  used  by  the 
agents  and  oflScers  of  the  corporation  in  soliciting  sub- 
scriptions of  stock,  to  be  prepared  and  printed  for 
distribution  for  the  purpose  of  inducing  the  public 
generally  to  invest  in  the  capital  stock  of  the  corpora- 
tion. W.  E.  Douglas,  as  agent  of  the  company,  was 
authorized  and  directed  by  its  officers  to  exhibit  the 
prospectus  to  the  plaintiff  to  the  end  that  he  might  be 
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thereby  induced  to  purchase  and  pay  for  some  of  the 
corporate  stock.    It  was  represented  by  the  defend- 
ants and  shown  by  the  prospectus  that  the  corporation 
owned  a  large  logging  equipment  consisting  of  **one 
45-ton  standard  Baldwin  locomotive;  6  Western  log- 
ging cars;  2  donkey  engines,  heavy  type,  completely 
equipped ;  32,940  feet  of  45-pound  steel  rail ;  1,500  fish 
plates;  5  kegs  railroad  spikes;  100  brace  chairs  for 
track  rails'';  that  the  company  also  owned  the  con- 
tract for  logging  the  property  of  the  Fearon  &  Mar- 
tello  Company,  the  value  of  which  could  not  be  esti- 
mated, but  which,  no  doubt,  would  run  into  millions  of 
dollars;  that  the  company  would  engage  in  the  busi- 
ness of  logging  mahogany  and  Spanish  cedar  timber 
under  and  by  virtue  of  a  logging  contract  which  it 
held  covering  upward  of  5,000,000,000  feet  of  timber 
located  in  Colombia,  bordering  upon  and  tributary  to 
Lake  Zapatosa,  and  lying  from  3  to  5  miles  from  the 
Magdalena  River,  which  is  navigable  for  nearly  500 
miles  above  this  property;  that  the  contract  provided 
that  the  Colombian  Timber  Company  should  receive 
$50  per  1,000  feet  for  all  mahogany  and  Spanish  cedar 
timber  delivered  to  the  Fearon  &  Martello  Company; 
that  the  timber  company  offered  for  sale  50,000  shares 
of  its  treasury  stock,  fully  paid  and  nonassessable,  at 
par  value  of  $1  per  share ;  that  the  funds  realized  from 
the  sale  of  its  stock  would  be  used  to  install  its  machin- 
ery and  to  commence  actual  operations  of  logging  and 
shipping  under  the  terms  of  its  contract. 

It  was  further  alleged  that  the  defendant  John  F. 
Toft  was  at  the  same  time  acting  as  the  agent  of  the 
corporation  and  its  officers  in  the  sale  of  the  corporate 
stock;  that  he  introduced  Douglas  to  the  plaintiff, 
and,  concerting  and  conspiring  with  him  and  the  other 
defendants  to  induce  the  plaintiff  to  purchase  the  cor- 
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porate  stock,  represented  to  the  plaintiff  that  he  knew 
Douglas  well;  that  the  latter  was  reliable,  and  that 
whatever  he  said  could  be  depended  upon;  that  Toft 
had  carefully  examined  into  the  said  proposition  of 
the  corporation,  its  properties  and  the  value  thereof; 
that  it  owned  the  properties  so  represented  in  the 
prospectus  to  be  owned  by  it;  that  Toft  had  invested 
of  his  own  money  in  the  corporate  stock  in  the  con- 
pany  the  sum  of  $5,000,  and  that  it  was  worth  the  par 
value  thereof ;  that  plaintiff  relied  upon  all  such  repre- 
sentations and  statements,  and  believed  them  to  be 
true,  and  was  thereby  induced  to,  and  did,  purchase 
such  capital  stock;  that  all  the  statements  and  repre- 
sentations so  made  and  relied  upon  by  the  plaintiff 
were  false  and  untrue,  and  known  by  the  defendants 
to  be  false  when  they  were  made,  or  were  made  reck- 
lessly and  wantonly  and  without  knowledge  that  the 
same  were  true;  that  the  defendant  corporation  was 
not  the  owner  of  any  property  at  any  time,  and  that 
its  capital  stock  was  absolutely  worthless;  that  the 
defendant  Toft  never  invested  $5,000,  nor  any  sum, 
in  the  capital  stock  of  the  corporation;  that  the  com- 
pany did  not  have  any  valid  and  enforceable  logging 
contract  with  the  Fearon  &  Martello  Company  of  New 
York,  nor  with  any  other  person  or  corporation,  but 
had  a  mere  right  to  obtain  a  contract,  which  right  has 
never  been  perfected;  that  all  right  under  such  pre- 
liminary option  would  expire  on  the  26th  day  of  the 
month  of  the  filing  of  the  complaint ;  that  the  corpora- 
tion had  no  assets  whatever,  either  in  the  way  of  real 
property,  contracts,  logging  equipment,  office  furni- 
ture, or  anything  else,  outside  of  the  corporate  records 
and  corporate  seal;  that  no  part  of  the  proceeds  of 
such  note  were  used  or  ever  intended  to  be  used  by 
the  defendants  to  install  machinery  or  to  commence 
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operations  of  logging  and  shipping;  that  by  reason 
of  the  facts  alleged,  and  because  of  the  wrongful  con- 
duct of  the  defendants,  plaintiff  has  been  damaged  in 
the  sum  of  $5,400,  the  principal  sum  of  said  note,  and 
the  interest  for  one  year. 

The  defendants  demurred  to  the  plaintiff's  com- 
plaint for  the  reason  that  the  same  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  asserting  in 
support  thereof,  in  pursuance  of  a  rule  of  the  trial 
court,  that  the  note  is  not  yet  due,  and  that  the  plain- 
tiff has  not  been  called  upon  to  pay  the  same,  and 
that  by  reason  thereof  the  plaintiff  has  sustained  no 
damage.  The  plaintiff  assigns  error  in  the  trial  court 
sustaining  the  demurrer  to  the  complaint. 

Bevebsed  and  Remanded. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  A.  E.  Clark  and  Mr.  Malcolm  H.  Clark j  with  an 
oral  argument  by  Mr.  A.  E.  Clark. 

For  respondent,  John  F.  Toft,  there  was  a  brief 
over  the  names  of  Mr.  Walter  G.  Hayes  and  Messrs. 
Manning,  White  &  Hitch,  with  oral  arguments  by  Mr. 
Hayes  and  Mr.  Sam  White. 

For  respondents,  W.  M.  Dillenbeck,  John  F.  Shorey 
and  Colombian  Timber  Company,  there  was  a  brief 
with  oral  arguments  by  Messrs.  Christopherson  A 
Matthews  and  Mr.  C.  R.  Thompson. 

No  appearance  for  respondent,  Joseph  L.  Gawley. 

Mb.  Justice  Beak  delivered  the  opinion  of  the  court. 

1.  It  is  contended  by  the  defendants,  as  in  the  lower 
court,  that  the  plaintiff  has  not  been  damaged,  and 
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consequently  not  defrauded,  for  the  reason  that  he 
has  not  yet  paid  the  note  executed  for  the  corporate 
stock.  This  position  is  untenable.  To  illustrate:  Let 
us  suppose  that  the  plaintiff  had  exchanged  a  valid 
$5,000  note  of  another  person,  or  had  traded  real  or 
personal  property  for  the  corporate  stock.  It  would 
not  for  a  moment  be  contended  that  the  plaintiff,  un- 
der the  circumstances  alleged  in  the  complaint,  was 
not  damaged. thereby.  The  allegations  show  that  the 
promissory  note  executed  by  the  plaintiff  to  the  de- 
fendant corporation  was  a  valid  obligation  in  the 
hands  of  an  innocent  purchaser,  and  was  of  the  value 
of  $5,000.  The  plaintiff  is  in  the  same  position  as 
though  he  had  given  his  note  for  that  amount  to  a 
bank  and  paid  the  money  to  the  defendants. 

2.  It  is  asserted  on  behalf  of  the  defendant  Toft 
that  he  was  never  an  officer  or  director  in  the  defend- 
ant corporation.  The  complaint,-  however,  alleges 
that  he  was  at  the  time  acting  as  the  agent  of  the  com- 
pany and  its  officers,  and  conspired  with  them  in  the 
sale  of  the  corporate  stock.  The  complaint,  for  the 
purposes  of  the  demurrer,  must  be  assumed  to  be  true. 
The  plaintiff  became  liable  and  the  wrong  was  com- 
plete upon  the  execution  of  the  note  for  the  worthless 
stock  and  the  transfer  thereof  to  an  innocent  pur- 
chaser for  value.  It  is  true,  as  quoted  in  the  defend- 
ants' brief  from  the  case  of  Mobile  S  Montgomery 
Ry.  Co.  V.  Felrath,  67  Ala.  189,  that : 

**Mere  fraud  without  damage  gives  no  cause  of  ac- 
tion; the  two  must  concur  before  an  action  will  lie, 
and  it  is  as  necessary  for  a  party  complaining  to  prove 
the  one  as  the  other.'' 

This  principle  is  not  questioned.  Fraud  is  alleged 
in  the  complaint,  as  is  also  the  damage,  to  wit,  the 
liability  of  the  plaintiff  on  a  $5,000  note,  with  interest. 
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in  the  hands  of    an    innocent    purchaser   for     value. 
After  the  plaintiff  was  defrauded  out  of  his  note  in 
the  manner  alleged  in  the  complaint,  he  was  not  re- 
quired to  sit  supinely  by  until  he  had  paid  the  obliga- 
tion and  the  alleged  perpetrators  of  the  fraud,   or  a 
portion  of  them,  had  changed  conditions  or  departed 
for  green  pastures,  and  further  complicated  matters. 
Indeed,  if  this  were  the  rule,  the  state  would  be  an  in- 
viting field  for   the  sale    of    worthless  -  stock.     It    is 
claimed  by  the  defendants  that  before    the    plaintiff 
can  recover  he  must  return  the  note  transferred   by 
the  defendants  to  a  third  party.     A  suflScient  answer 
to  this  contention  is  that  the  plaintiff  does  not  possess 
the  note;  therefore  he  cannot  return  it.     Neither  did 
he  negotiate  it  to  an  innocent  purchaser.     Granting 
the  claim  of  defendants  in  this  respect  would  be  pav- 
ing the  way  for  one  person  to  defraud  another,  taking" 
a  negotiable  instrument  for  the  amount,  and  then  for 
the  wrongdoer  to  render  himself  immune  from  action 
by  simply  indorsing  the  note  to  an  innocent  purchaser 
for  value.     Such  a  proceeding  cannot  be  sanctioned. 
The  only  thing  that  can    plausibly    be    claimed    that 
plaintiff  should  return  is  the    worthless    stock,  and 
there  is  no  controversy  about  that.     In  Applebee  v. 
Rumery,  28  111.  280,  283,  an  action  for    damage   for 
fraud  in  the  sale  of  a  horse  to  the  plaintiff,  it  appeared 
that  the  plaintiff  had  given  two  promissory  notes  for 
the  purchase  price,  neither  of  which  had  been  paid 
either  at  the  time  the  action  was  brought,  or  at  the 
time  of  the  trial.     The  same  contention  was  made  that 
is  presented  by  the  defendants  in  the    case    at    bar. 
The  court  said: 

'  *  The  amount,  mode,  or  time  of  payment  is  not  ma- 
terial, so  as  the  sale  was  upon  a  sufficient  considera- 
tion to  sustain  it.     The  giving  of  the  two  promissory 
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notes  was  a  sufficient  consideration ;  nor  could  the  de- 
fendant defeat  the  right  of  the  plaintiff  to  recover,  by 
showing  that  the  notes  were  still  in  his  hands  unpaid, 
though  it  may  be  that  he  might,  upon  a  proper  notice, 
bring  the  notes  into  court  and  offer  to  surrender  them 
in  mitigation  of  the  damages  to  that  extent;  but  we 
will  not  now  affirm  that  even  this  could  be  done/^ 

The  case  of  the  Metropolitan  Elevated  Railway  Co. 
V.  Kneeland,  120  N.  Y.  134,  140  (24  N.  E.  381,  382,  17 
Am.  St.  Rep.  619,  8  L.  R.  A.  253),  arose  in  this  man- 
ner. The  defendants  were  officers  and  directors  of 
the  plaintiff  corporation,  and  fraudulently  caused 
certain  obligations  of  the  corporation  which  were  ne- 
gotiable to  be  issued  to  themselves,  which  they  nego- 
tiated to  innocent  purchasers  before  maturity.  The 
plaintiff  brought  an  action  based  upon  the  theory  that 
the  defendants  could  be  held  for  damages  by  reason 
of  the  fact  that  through  their  fraudulent  acts  they 
had  caused  the  negotiable  obligations  of  the  plaintiff 
to  be  issued  and  negotiated  to  innocent  purchasers, 
and  thus  fraudulently  imposed  upon  the  plaintiff  a 
liability  to  pay  the  same  at  maturity.  None  of  the 
obligations  had  been  paid  at  the  time  of  the  trial.  The 
defendants  demurred  to  the  sufficiency  of  the  com- 
plaint for  the  reason  that  it  did  not  appear  that  the 
plaintiff  had  paid  any  of  the  obligations,  and  that 
there  was  no  allegation  of  loss.  The  Court  of  Ap- 
peals, in  reversing  the  judgment  of  the  lower  court, 
among  other  things,  said: 

**This  is  an  action  against  the  directors  of  a  corpo- 
ration for  fraudulently  issuing  and  negotiating  prom- 
issory notes  in  its  name,  which,  on  reaching  the  hands 
of  bona  fide  purchasers  for  value,  became  legal  obli- 
gations against  the  company.  The  substantial  ques- 
tion presented  by  the  demurrer  is  whether  such  an 
action  can  be  maintained  upon  an  allegation  of  liability 
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to  pay  without  an  allegation  either  of  payment  or 
of  actual  loss.     In  an  action  for  the  conversion  of  a 
promissory   note    by    wrongfully  negotiating  it  to  a 
bona  fide  holder  for  value,  the  maker  need  neither 
allege  nor  prove  that  he  has  paid  it,  but  it  is  suflBcient 
if  he  avers  that  he  is  legally  liable  to  pay  it :    Decker 
V.  Mathews,  12  N.  Y.  313.     The  gravamen  of  such  an 
action,  as  was  held  in  the  case  cited,  is  the  wrongful 
act  of  the  defendant  in  causing  a  note  without  value, 
except  to  a  bona  fide  holder,  to  become  valuable  by  the 
sale  thereof  to  such  a  purchaser  as  could  enforce  it 
against  the  plaintiff.    It  was  also  held  in  that  case 
that  a  cause  of  action  accrued  to  the  maker  as  soon 
as  he  became  liable  upon  the  note  through  the  trans- 
fer thereof,  and  that  neither  the  right  of  action  nor 
the  measure  of  damages  depended  upon  the  fact  of 
payment.     This  case  was  relied  upon   by   the    court 
when  it  rendered  judgment  in  Farnham  v.  Benedict, 
107  N.  Y.  159,  [13  N.  E.  784],  where  the  defendant, 
being  in   possession,   without  title,   of  certain   town 
bonds  that  had  been  fraudulently  issued  through  his 
procurement,  and  which  were  void  in  fact,  although 
apparently  valid,  sold  them  to  bona  fide  purchasers, 
and  thus  rendered  them  valid  and  binding  upon  the 
town,  so  that  it  was  compelled  to  pay  them.     It  was 
held  that  he  was  liable  to  the  town  for  the  amount  of 
the  bonds,  and  Judge  Eapallo,  in  speaking  for  the 
court,  said  that  immediately  on  the  negotiation  of  the 
bonds  a  cause  of  action  accrued  in  favor  of  the  town, 
either  in  the  nature  of  an  action  of  trover  for  the 
face  of  the  bonds,  or  as  for  money  had  and  received, 
for  the  money  realized  by  him  on  the  sale,  according 
to  the  rule  laid  down  in  Comstock  v.  Hier,  73  N.  Y. 
269    [29   Am.    Rep.    142].     In  Thayer  v.  Manley,  73 
N.  Y.  305,  the  defendant,  by  means  of  false  and  fraud- 
ulent representations,  induced  the  plaintiff  to  execute 
and  deliver  to  him  three  negotiable  promissory  notes, 
but  before  any  of  them  became  due  the  plaintiff  de- 
manded them  from  the  defendant,  who  refused  to  de- 
liver them.     He  still  held  the  notes  at  the  time  of  the 
trial,  but  one  of  them  had  become  due  after  the  com- 
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menceinent  of  the  action.  It  was  held  that,  as  the 
defendant  had  it  in  his  power,  when  the  suit  was  com- 
menced, to  dispose  of  the  notes  to  a  bona  fide  holder, 
in  whose  hands  they  would  have  been  valid,  and  as 
the  plaintiff  was  then  entitled  to  recover  the  actual 
damage  which  might  accrue  to  him,  this  right  was  not 
impaired  by  the  subsequent  maturity  of  one  of  the 
notes  before  a  transfer;  that,  as  the  judgment  and  a 
satisfaction  thereof  would  transfer  title  to  the  notes 
to  defendant,  plaintiff  was  entitled  to  recover  the  full 
value ;  but  that  to  avoid  circuity  of  action  a  provision 
should  be  incorporated  in  the  judgment  giving  to  de- 
fendant the  right  to  cancel  and  return  the  notes  as  a 
satisfaction  of  the  damages.  It  was  also  held  that 
the  measure  of  damages  in  such  an  action  is  the  face 
of  the  note  and  interest,  unless  it  should  appear 
that  it  was  of  less  value  by  reason  of  payment 
of  the  same,  insolvency  of  the  maker  or  some  other 
lawful  defense" — citing  Betz  v.  Daily,  3  N.  Y.  St.  Rep. 
309,  and  Town  of  Ontario  v.  Hill,  33  Hun,  250. 

In  Stearns  v.  Kennedy,  94  Minn.  439,  443  (103 
N.  W.  212,  213),  the  action  was  brought  for  damages 
sustained  by  the  plaintiff  as  the  result  of  fraud  prac- 
ticed upon  him  in  the  sale  of  land  which  he  purchased 
upon  contract.  The  major  part  of  the  purchase  price 
remained  unpaid  at  the  time  of  the  action  as  well  as 
at  the  time  of  the  trial.  The  defendant  contended 
that  the  plaintiff  could  not  maintain  an  action  for 
damages  until  he  had  made  all  the  payments  stipu- 
lated by  the  contract.  The  Supreme  Court  of  Min- 
nesota, in  denying  this  contention,  said: 

'*The  payment  of  the  balance  of  the  purchase  price 
of  the  land  was  not  a  condition  precedent  to  the  plain- 
tiff's right  to  maintain  an  action  for  damages  for  the 
alleged  fraud.  It  is  true,  as  the  defendant  suggests, 
that  the  plaintiff  may  never  pay  the  balance  of  the 
purchase  price,  and  the  defendant  may  be  compelled 
to  take  back  the  land;  but  this  contingency  does  not 
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affect  the  plaintiff's  cause  of  action,  which  became 
complete  when  the  contract  was  made,  $1,400  on  the 
purchase  price  paid,  and  the  fraud  discovered:  Ap- 
plebee  v.  Rumery,  28  111.  280;  Weaver  v.  Shriver,  79 
Md.  530  (30  Atl.  189).  Again,  the  plaintiff,  by  his 
contract,  covenanted  to  pay  the  balance  of  the  pur- 
chase price  of  the  land,  and  all  of  it  which  became  due 
before  the  commencement  of  the  action  was  paid,  and 
there  is  no  suggestion  in  the  pleadings  or  the  evidence 
that  he  is  not  solvent;  hence  equitably,  as  well  as 
legally,  he  has  a  right  to  prosecute  this  action.'' 

See,  also,  Davison  v.  Farr,  18  Misc.  Rep.  124  (41 
N.  Y.  Supp.  170-172) ;  Nashville  Lbr.  Co.  v.  Fourth 
National  Bank,  94  Tenn.  374  (29  S.  W.  368,  45  Am 
St.  Rep.  727, 27  L.R.  A.  519,  note) ;  Decker  v.  Mathews, 
12  N.  Y.  313;  Oliver  v.  North.  Pac.  Transp.  Co.,  3  Or. 
84,  87;  8  Am.  &  Eng.  Cyc.  Law  (2  ed.),  647.  It  was 
error  to  sustain  the  demurrer  to  the  complaint. 

The  judgment  of  the  lower  court  is  reversed  and 
the  cause  remanded  for  such  further  proceedings  as 
may  be  deemed  proper,  not  inconsistent  with  this 
opinion.  Reversed  and  Remanded. 

Mr.  Chief  Justice  McBride,  Mr.  Justice  Eakik 
and  Mr.  Justice  McNary  concur. 


Argned  May  5,  affirmed  May  26,  1914. 

HORN  V.  DAVIS. 

(142  Pac.  544.) 

Appeal  and  Error — ^Review — ^Discretion  of  Trial  Conrt — ^Amendment 
of  Pleading. 

1.  The  refusal  of  an  offer,  near  the  close  of  the  trial,  to  amend  the 
reply  will  not  be  reversed  on  appeal ;  the  allowance  of  amendments 
being  within  the  discretion  of  the  trial  court,  which  is  reviewable  only 
for  abuse. 
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Pleading — ^Amendment  During  Trial — Statutory  Provialon. 

2.     Under  Section  102,  L.  O.  L.,  providing  for  amendment  of  plead- 
•COTt^  ings  before  the  trial  and  during  the  trial,  amendments  substantially 

r>  L  changing  the  cause  of  action  or  defense  cannot  be  allowed  during  the 

trial. 


i: 


[As  to  amendment  of  pleading  as  requiring  new  process,  see 
note  in  Ann.  Cas.  1913B,  831.] 


Pleading — Reply — ^Amendment. 

;  r  3.     In  an  action  for  money  due  on  a  contract  for  the  sale  of  horses, 

frr  cattle,  and  other  property,  where  the  plaintiff  interposed   a  general 

«.  ^  denial  to  the  answer  which  set  up  the  acceptance  of  a  promissory  note 

. ',.'  in  payment  and  a  surrender  of  the  note  in  settlement  of  a  shortage 

^^^  in  the  number  of  horses  and  cattle,  a  trial  amendment  to  the  reply, 

alleging  that,  at  the  time  of  the  settlement  alleged  in  the  answer, 
p.  u^  plaintiff's  wife  was  not  expected  to  live,  and  that,  before  he  would 

gather  the  horses  or  look  after  them,  he  would  let  defendant  have  his 
^•'  note  and  count  it  settled,  was  properly  excluded  as  it  failed  to  set  up 

;  ^  either  duress  or  undue  influence  in  making  the  settlement. 

J/^;.  Contracts — ^Validity^^'Dureas." 

1  .  4.     "Duress"  is   unlawful   constraint  whereby  one  is  forced  to  do 

''•^  some  act  against  one's  will,  and  it  may  be  duress  of  imprisonment,  or 

|..  by  violence,  or  duress  per  minas,  consisting  in  threats  of  imprison- 

ment, etc. 

[As  to  what  is  and  what  is  not  duress,  see  note  in  26  Am.  Dec. 
Wi  374.] 

Pleading— Issues  and  Proof — General  Denial. 

5.     Where  the  reply  denies  generally  every  allegation  of  new  matter 
in  the  answer,  the  plaintiff  may  put  in  evidence  any  probative  facts 
£  tending  to  disprove  the  material  allegations  of  the  answer. 

Contracts — Breach — Actions — Issues  and  Proof. 

[£  6.     Duress  and  undue  influence  are  affirmative  defenses  which  must 

be  specially  pleaded,  and  evidence  to  establish  them  is  not  admissible 
under  a  general  denial. 

Trial — Instructions — ^Instructions  Already  Olven. 

7.  When  the  instructions  given  cover  properly  all  the  issues  in  the 
case,  the  refusal  of  charges  is  not  error,  though  they  state  the  law 
applying  to  the  case  clearly. 

From  Malheur :  Dalton  Biggs,  Judge. 

In  Banc.     Statement  by  Mr.  Justice  Eamsey. 

This  is  an  action  by  W.  T.  Horn  against  Frank 
Davis,  upon  a  written  contract  to  recover  $5,000  al- 
leged to  be  due  the  plaintiff.  A  verdict  and  a  judg- 
ment were  rendered  in  favor  of  the  defendant.     The 
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plaintiff  appeals.    The  facts  appear  in  the  opinion  of 
the  court.  Affibmbd. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  George  W,  Hayes  and  Mr.  George  E.  Davis,  with 
an  oral  argument  by  Mr.  Hayes. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Will  R.  King  and  Messrs.  Brooke  <&  Swagler,  with 
an  oral  argument  by  Mr.  Ralph  W.  Swagler. 

Mr.  Justice  Bamsey  delivered  the  opinion  of  the 
court. 

On  the  29th  day  of  October,  1909,  the  plaintiff  and 
the  defendant  entered  into  a  written  contract  for  the 
sale  of  certain  real  and  personal  property,  of  which 
the  following  is  a  copy : 

*'This  agreement,  made  this  29th  day  of  October, 
1909,  by  and  between  W.  T.  Horn  of  Jordan  Valley, 
Oregon,  party  of  the  first  part,  and  Frank  Davis,  of 
Ontario,  Oregon,  party  of  the  second  part,  witnesseth : 
That  W.  T.  Horn,  the  party  of  the  first  part,  for  and 
in  consideration  of  the  sum  of  twenty-two  thousand 
five  hundred  dollars  ($22,500)  bargains,  sells  and  con- 
veys unto  Frank  Davis,  party  of  the  second  part,  the 
following  described  real  and  personal  property:  [A 
ranch  of  200  acres  is  here  described.]  Two  hundred 
and  fifty  (250)  head  of  range  and  work  horses  [de- 
scribing brand],  one  black,  brown  coach  stallion  known 
as  *Bayuard,'  one  hundred  (100)  head  of  range  cattle 
[describing  brand],  wagons,  machinery,  household 
goods,  hay  and  everything  on  the  said  ranch  which  is 
used  in  running  and  operating  same.  It  is  agreed 
that  Frank  Davis,  party  of  the  second  part,  agrees 
to  buy  the  above-described  property  for  the  sum  of 
twenty-two  thousand  five  hundred  dollars  ($22,500.00) 
from  the  party  of  the  first  part,  paying  for  the  same, 
as  follows:    Five  thousand  dollars  ($5,000.00)  to  be 


May,  1914.]  Horn  v.  Davis.  501 

::  paid  down,  five  thousand  dollars  ($5,000.00)  to  he  paid 

iir  on  January  1st,  1910,  the  balance  of  twelve  thousand 

five  hundred  dollars  ($12,500.00)  to  be  paid  in  seven 
-„  payments  as  follows :   [Here  is  set  out  when  these  pay- 

ments shall  be  made.]         [Signed]     W.  T.  Horn. 

''  [Signed]     Frank  Davis.'' 

This  action  is  brought  to  recover  the  said  sum  of 

r;.  $5,000  that  became  due  on  January  1,  1910,  according 

r  to  the  terms  of  said  contract.     The  complaint  alleges 

the  execution  of  said  contract  and  the  agreement  by 

the  defendant  to  pay  said  sum  of  $5,000  on  January 

1,    1910,    and   that    neither    said    sum  nor  any  part 

thereof  has  been  paid,  and  sets  out  a  copy  of  said 

contract,  and  alleges  that  the  plaintiff  has  performed 

^  all  the  conditions  of  said  contract  on  his  part,  and 

demands  judgment  for  said  sum  of  $5,000. 

The  answer  denies  every  allegation  of  the  complaint, 
except  the  first  paragraph  thereof,  and  the  first  sen- 
tence  of  the  second  paragraph  thereof,  being  that  por- 
tion of  said  complaint  down  to  and  including  the 
sentence  containing  the  words  *' Exhibit  A''  in  line 
10. 

The  answer  alleges  in  substance  inter  alia  that  on 
October  30,  1909,  after  the  execution  of  said  contract, 
the  defendant,  at  the  request  of  the  plaintiff,  made, 
executed,  and  delivered  to  the  plaintiff  his  promissory 
note  in  writing  for  the  sum  of  $5,000,  due  January  1, 
1910,  and  made  it  payable  to  the  plaintiff,  and  that 
the  plaintiff  at  said  time  received  and  accepted  said 
promissory  note  in  full  payment  of  said  sum  of  $5,000, 
payable  January  1,  1910,  mentioned  in  said  contract, 
and  in  lieu  thereof;  that,  by  the  execution,  delivery, 
and  acceptance  of  said  promissory  note  as  aforesaid, 
said  sum  of  $5,000  mentioned  in  said  contract,  and 
upon   which  this  action  is  brought,  became  and  was 
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fully  extinguished,  satisfied,  and  canceled;   and  that 
said  promissory  note  was  by  the  plaintiff  accepted  in 
lieu  thereof,  and  all  liability  on  the  part  of  the  defend- 
ant thereon    was    fully    satisfied  and  canceled.     The 
answer  alleges  also  that  thereafter  the  plaintiff  was 
unable  to  make  full  and  complete  delivery  to  the  de- 
fendant of  the  250  head  of  horses  and  the  100  head 
of  cattle  agreed  by  the  plaintiff  in  said  contract  to  be 
sold  to  the  defendant  and  delivered  to  the  defendant, 
as  provided  in  said  contract,  a  copy  of  which  is  at- 
tached to  the  plaintiff's  complaint,  and  hereby  referred 
to,  there  being  a  shortage  of  about  100  head  of  said 
horses  and  65  head  of  said  cattle,  and,  by  reason  of 
said  shortage,  plaintiff   was    unable    to    deliver  said 
horses  and  cattle,  as  provided  in  said  contract;  that 
on  or  about  April  15,  1910,  plaintiff  and  defendant 
mutually  agreed  that  in  full  settlement  of  the  failure 
of  plaintiff  to  make  full  delivery  of  said  250  head  of 
horses  and  100  head  of  cattle  purchased  by  defendant 
from  plaintiff,  and  in  full  settlement  of  said  shortage 
of  said  horses  and  cattle,  plaintiff  should  cancel,  sat- 
isfy, and  return  to  defendant  said  promissory    note 
for  the  sum  of  $5,000  above  mentioned,  and  that  there- 
upon, in  compliance  with  said  agreement  of  settlement 
for  said  shortage  of  said  horses  and  cattle,  plaintiff 
did  cancel,  satisfy,  and  return  to  the  defendant  said 
promissory   note    of   $5,000   above   mentioned;    that 
thereupon  and  thereby,  by  mutual  agreement  between 
plaintiff  and  defendant,  said  promissory  note  of  $5,000 
became  and  was  fully  paid,  satisfied,  and  discharged 
and  all  obligation  and  liability  on  the  part  of  defend- 
ant to  pay  said  promissory   note   and   said    sum   of 
$5,000,  as  mentioned  in  said  contract,  in  pajment  of 
which  said  note  had  been    given,  was  thereby   fully 
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ended,  and  the  same  and  each  thereof  fully  paid,  set- 
tled, satisfied,  and  discharged. 

The  reply  is  in  the  following  words : 

''Comes  now  the  above-named  plain tiflf  and,  reply- 
ing to  the  answer  of  defendant  on  file  herein,  denies 
generally  and  specifically  each  and  every  allegation  as 
contained  in  the  defendant's  second  affirmative  answer 
and  defense. '  ^ 

The  jury  returned  a  verdict  for  the  defendant.  The 
plaintiff  appeals. 

1.  When  about  all  the  evidence  was  in,  and  before 
the  argument  began,  the  counsel  for  the  plaintiff  asked 
the  trial  court  for  leave  to  amend  his  reply  as  follows : 

**Mr.  Hayes:  We  wish  to  state  in  our  reply  that  on 
this  date,  the  15th  day  of  April,  1910,  the  wife  of 
plaintiff  was  sick,  not  expected  to  live;  that  he  had 
received  a  telegram  of  which  the  defendant  was  noti- 
fied, and  had  notice  of  it,  and  that,  in  a  conversation 
had  between  them  at  the  time  in  regard  to  the  settle- 
ment, the  plaintiff  told  him  that,  before  he  would 
stay  and  gather  those  horses  or  look  after  them,  he 
would  let  him  have  his  $5,000  note  and  count  it  settled 
under  those  conditions,  though  he  wasn't  satisfied; 
that,  under  this  contract  of  delivery,  the  defendant 
himself  is  the  one  who  should  do  the  riding  after  them ; 
that  he  did  not  ride  as  he  had  agreed  to  do;  that  he 
sold  the  hay  off  of  the  farm,  and  that  the  horses  and 
cattle  starved,  and  that,  if  any  shortage  occurred,  it 
is  directly  owing  to  the  defendant ;  that  the  settlement 
they  have  alleged  was  a  settlement  obtained  under 
duress,  when  the  life  of  the  plaintiff's  wife  was 
weighed  against  a  $5,000  note." 

Counsel  for  the  defendant  objected  to  the  plaintiff's 
being  allowed  to  make  said  proposed  amendment,  al- 
leging in  substance  that  it  would  not  constitute  a  suffi- 
cient reply;  that  it  came  too  late;  that  it  would  sub- 
stantially change  the  issues  involved,  etc.     The  trial 
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court  refused  to  allow  the  proposed  amendment,  and 
this  refusal  is  assigned  as  error. 

The  reply  filed  denied  the  settlement  absolutely, 
and  the  case  went  to  trial  on  the  issues  thus  raised. 
The  application  for  leave  to  amend  was  made  during 
the  trial  and  after  about  all  of  the  evidence  ^wsls  in. 
The  trial  court  held  that  it  was  made  too  late.  The  re- 
fusal of  the  court  to  permit  the  proposed  amendment 
will  have  to  be  approved  for  several  reasons : 

(a)  The  allowance  of  amendments  to  pleadings  rests 
in  the  sound  discretion  of  the  trial  court  (Wallace  v. 
Baisley,  22  Or.  572,  30  Pac.  432),  and  this  discretion 
is  reviewable  by  this  court  only  for  an  abuse  thereof. 
This  offer  was  made  near  the  close  of  the  trial,  and 
we  think  that  there  was  no  abuse  of  discretion  in  re- 
fusing it. 

2.  (b)  Section  102,  L.  0.  L.,  provides  for  amend- 
ments of  pleadings  before  the  trial  begins,  and  also 
during  the  trial.  Amendments  substantially  changing 
the  cause  of  action  or  the  defense  cannot  be  allowed 
during  the  trial:  Foste  v.  Standard  Ins.  Co.,  26  Or. 
449  (38  Pac.  617) ;  Talbot  v.  Garretson,  31  Or.  265 
(49  Pac.  978). 

The  reply  contained  an  absolute  denial  of  the  settle- 
ment pleaded  in  the  answer.  The  proposed  amend- 
ment was  in  the  nature  of  a  confession  and  avoidance, 
and  it  would  have  changed  the  defense  substantially, 
and  hence  it  could  not  be  permitted  to  be  made  during 
the  trial.     It  could  have  been  allowed  before  the  trial. 

3.  (c)  The  complaint  is  based  on  the  written  con- 
tract by  which  the  defendant  agreed  to  pay  the  plain- 
tiff $5,000  on  January  1,  1910.  The  answer  alleges 
that,  at  the  request  of  the  plaintiff  the  defend- 
ant executed  to  the  plaintiff  his  promissory  note 
for  said  sum  of  $5,000  in  lieu  of  said  promise  con- 
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tained  in  said  written  contract  to  pay  said  $5,000,  and 
in  satisfaction  thereof,  and  that  the  plaintiff  accepted 
said  promissory  note  in  satisfaction  of  said  promise, 
contained  in  said  contract.  The  answer  alleges  also 
that  the  plaintiff  was  unable  to  deliver  to  the  defend- 
ant all  of  the  250  head  of  horses,  or  all  of  the  100  head 
of  cattle  mentioned  in  said  contract,  and  that  there 
was  a  shortage  of  about  100  head  of  horses  and  65 
head  of  cattle  that  the  plaintiff  was  unable  to  deliver 
to  the  defendant,  of  the  animals  mentioned  in  the  con- 
tract, and  which  the  plaintiff  attempted  by  said  con- 
tract to  sell  to  the  defendant,  and  that  in  full  settle- 
ment of  said  shortage  in  the  said  number  of  horses 
and  cattle,  which  the  plaintiff  was  unable  to  deliver, 
it  was  mutually  agreed  by  the  plaintiff  and  the  defend- 
ant that  the  plaintiff  should  cancel,  satisfy,  and  re- 
turn to  the  defendant  said  promissory  note  for  $5,000, 
and  that,  in  compliance  with  said  agreement  of  settle- 
ment for  said  shortage,  the  plaintiff  did  cancel,  satisfy, 
and  return  to  the  defendant  said  promissory  note  for 
$5,000,  and  that,  by  said  facts  and  agreement,  said 
promissory  note,  and  said  promise  to  pay  said  $5,000, 
became  and  were  fully  paid,  satisfied,  and  discharged, 
and  all  obligation  and  liability  on  the  part  of  the  de- 
fendant to  pay  said  promissory  note  and  said  sum  of 
$5,000,  as  mentioned  in  said  contract  for  which  said 
note  was  given,  were  thereby  fully  paid,  satisfied,  and 
discharged,  etc.  The  plaintiff  offered  so  to  amend  his 
reply  as  to  allege  that  said  settlement  was  brought 
about  by  duress,  and  that  it  was  therefore  void. 

4.  Duress  is  unlawful  constraint  exercised  upon  a 
man  whereby  he  is  forced  to  do  some  act  against  his 
will.  It  may  be  duress  of  imprisonment  when  the 
person  is  deprived  of  his  liberty  in  order  to  force  him 
to  compliance,  or  by  violence,  beating,  or  other  actual 
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injury,  or  duress  per  minas,  consisting  in   threats  of 
imprisonment,  etc.    Duress  may  also  include  the  same 
injuries  inflicted  upon  a  man's  wife,  child,  or  parent: 
Black's  Law  Dictionary  (2  ed.),  p.  404. 
1  Elliott,  Contracts,  page  238,  says : 

''Under  these  later  decisions  duress  may  be  defined 
as  any  course  of  action  or  conduct  which  may  actually 
or  reasonably  coerce  the  will  of  the  party  oppressed, 
and  exists  when  the  contract  results  from  such  co- 
ercion. There  are  two  forms  of  duress.  It  may  be 
either  of  the  person  or  of  the  goods  of  the  party.  Du- 
ress in  either  of  the  foregoing  instances  may  be  either 
actual  or  threatened.  Duress  of  the  person  may  be 
accomplished  by  unlawful  imprisonment  or  violence. 
This  unlawful  imprisonment,  or  violence  naay  be  di- 
rected directly  against  the  other  party  to  the  contract, 
or  to  the  husband  or  wife,  parent  or  child,  or  other 
near  relative  of  such  party":  See,  also,  14  Cyc,  p. 
1123. 

Duress  and  undue  influence  are  not  the  same  thing; 
but  the  facts  that  the  plaintiflf  asked  to  be  permitted 
to  include  in  his  reply  were  neither  duress  nor  undue 
influence.  He  desired  to  allege  that  his  wife  was 
dangerously  ill  and  not  expected  to  live,  and  that  he 
received  a  telegram  as  to  her  said  illness  when  the 
settlement  was  under  consideration,  and  that  th6  de- 
fendant had  notice  thereof,  and  that  he  told  the  de- 
fendant, before  he  would  stay  and  gather  the  missing 
horses  or  look  after  them,  he  would  let  him  have  his 
$5,000  note  and  count  it  settled  under  those  conditions, 
though  he  was  not  satisfied. 

The  facts  that  he  desired  to  plead  do  not  show  that 
the  defendant  exercised  any  constraint  or  undue  in- 
fluence upon  him.  He  does  not  allege  that  he  was 
forced  or  even  urged  to  give  up  the  note.  It  does  not 
appear  that  the  defendant  attempted  to  prevent  his 
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going  to  his  sick  wife.  He  could  have  declined  to  give 
up  the  note,  and  have  gone  to  his  wife  without  giving 
it  up.  What  he  offered  to  put  in  his  reply  was  no  de- 
fense to  the  new  matter  of  the  answer.  The  court 
properly  refused  to  permit  the  amendment. 

5.  The  reply  denies  generally  every  allegation  of  the 
new  matter  contained  in  the  answer.  This  denial 
puts  in  issue  every  material  allegation  of  the  answer 
and  made  it  necessary  for  the  defendant  to  prove 
each  of  such  allegations.  Under  the  issues  thus 
formed,  the  plaintiff  had  the  right  to  put  in  evidence 
any  probative  facts  tending  to  disprove  the  material 
allegations  of  the  answer. 

31  Cyc,  pages  687,  688,  says : 

*'The  general  rule  is  that,  under  the  general  issue 
or  a  general  denial,  any  evidence  is  admissible  which 
contradicts  or  directly  tends  to  contradict  the  allega- 
tions which  the  plaintiff  must  prove  in  order  to  sus- 
tain his  case.  It  should  be  noted  in  this  connection 
that,  while  there  are  statements  in  the  cases  to  the 
effect  that  general  denial  is  the  equivalent  of  the  gen- 
eral issue  at  common  law,  there  is  a  radical  difference 
between  them.  The  broader  general  issues,  in  fact, 
go  to  the  cause  of  action.  But  general  denials  (under 
the  code  practice)  go  merely  to  the  precise  facts  al- 
leged by  the  opposite  party,  and  no  evidence  is  in 
general  admissible  under  them  which  does  not  tend 
directly  to  negative  the  allegations  of  the  pleadings  to 
which  they  are  directed/' 

Pomeroy's  Code  Remedies  (4  ed.),  Section  567,  in 
part  says: 

**The  general  denial  puts  in  issue  all  material  aver- 
ments of  the  complaint  or  petition,  and  permits  the  de- 
fendant to  prove  any  and  all  facts  which  tend  to  nega- 
tive those  averments  or  some  one  or  more  of  them. 
Whatever  fact,  if  proved,  would  not  thus  tend  to  con- 
tradict some  allegations  of  the  plaintiff's  first  pleading. 
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but  would  tend  to  establish  some  circumstance,  trans- 
action, or  conclusion  of  fact,  not  inconsistent  w^ith  the 
truth  of  all  those  allegations,  is  new  matter.  *  *  Such 
is  the  nature  of  the  new  matter  which  cannot  be  pre- 
sented by  means  of  a  denial,  but  must  be  specially 
pleaded,  so  that  the  plaintiff  may  be  informed  of  its 
existence  and  of  the  use  to  be  made  of  it  by  the  defend- 
ant.'' 

Bliss,  Code  Pleading  (4  ed.),  Section  327,  says : 

**The  denial  may  be  general  or  special;  the  former 
putting  in  issue  all  of  the  plaintiff's  material  allega- 
tions, and  the  latter  the  allegation  specially  denied. 
But  neither  can  do  more  than  put  them  in  issue;  hence, 
under  the  new  procedure,  the  parties  never  go  to  trial 
upon  a  written  affirmation,  and  denial  of  certain  facts, 
when  the  real  issues  involve  the  existence  of  other 
facts  of  which  no  intimation  is  given  in  the  pleadings. 
•  •  Evidence  of  facts  which  admit  the  act  charged, 
but  which  avoid  its  force  or  effect,  or  which  discharge 
the  allegation,  is  inadmissible"  (unless  specially 
pleaded). 

6.  Duress  is  an  affirmative  defense  and  must  be 
specially  pleaded,  and  evidence  to  establish  it  is  not 
admissible  under  a  general  denial :  Nordholt  v.  Nord- 
holt,  87  Cal.  552  (26  Pac.  599,  22  Am.  St.  Rep.  268); 
Timson  v.  Manufacturers  etc.  Co.,  220  Mo.  580  (119 
S.  W.  565) ;  Richardson  v.  Eittle,  31  Ind.  119. 

The  contract  for  the  settlement  of  the  shortage  in 
the  number  of  horses  and  cattle  that  the  plaintiff  was 
not  able  to  deliver  to  the  defendant,  and  for  the  sur- 
render and  satisfaction  of  the  $5,000  note  and  claim 
for  $5,000  mentioned  in  the  contract  annexed  to  the 
complaint,  was  affirmatively  pleaded  in  the  answer 
and  generally  denied  by  the  reply,  and  this  raised 
the  issue  whether  the  contract  of  settlement  was  made. 
The  plaintiff  had  a  right  to  put  in  any  competent  evi- 
dence that  negatived  the  making  of  the  contract  of 
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settlement,  but  as  he  did  not  allege  in  his  reply  that 
the  plaintiff  was  induced  to  enter  into  said  contract 
for  said  settlement  and  for  the  cancellation  and  sat- 
isfaction of  said  promissory  note  and  the  $5,000  de- 
manded by  the  complaint,  by  duress,  or  undue  influence, 
evidence  to  prove  duress  or  undue  influence  was  in- 
admissible. 
Section  725,  L.  0.  L.,  declares  that: 

**  Evidence  shall  correspond  with  the  substance  of 
the  material  allegations,  and  be  relevant  to  the  ques- 
tions in  dispute.'* 

This  rule  excludes  evidence  not  relevant  to  the  mat- 
ters in  issue. 

We  have  examined  all  the  assignments  of  error,  and 
find  that  the  rulings  upon  the  evidence  were  correct, 
under  the  issues  made  by  the  pleadings.  We  find, 
also,  that  there  was  no  error  in  the  instructions  given 
by  the  court,  and  that  they  covered  all  the  issues  prop- 
erly. We  find,  also,  that  the  trial  court  did  not  err 
in  refusing  to  give  the  charges  requested  by  the  plain- 
tiff. 

7.  When  the  instructions  of  the  trial  court  cover 
properly  all  of  the  issues  in  the  case,  it  is  not  error  to 
refuse  to  give  charges  requested  by  counsel,  although 
they  state  the  law  applying  to  the  case  correctly. 

We  find  no  error  in  the  record,  and  the  judgment 
of  the  court  below  is  affirmed.  Affibmed. 
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On  motion  for  suit  money,  etc.,  pending  appeal,  submitted  September 

7,   overruled   September   23,   1913. 

Submitted  on  briefs  without  argument,  and  modified  April  21,  1914^ 

rehearing  denied  June  2, 1914. 

TAYLOB  V.  TAYLOR.* 

(134  Pac.  1183;  140  Pac.  999.) 

Marriage — Suits  for  Annulments-Alimony  and  Allowances^ 

1.  The  Supreme  Court  has  no  original  jurisdiction  to  g^ant  suit 
money  or  an  allowance  for  maintenance  pending  an  appeal  in  a  suit  to 
avoid  a  marriage,  since  Article  VII,  Section  2  of  the  Constitution,  as 
amended  November  8,  1910  (see  Laws  1911,  p.  7),  providing  that  the 
courts,  jurisdiction,  and  judicial  system  of  the  state,  except  so  far 
as  expressly  changed  thereby,  shall  remain  as  at  present  constituted 
until  otherwise  provided  by  law,  but  that  the  Supreme  Court  in  its 
own  discretion  may  take  original  jurisdiction  in  TJiandamus,  gito  vHir- 
rantOj  and  habeas  corpus  proceedings,  has  not  changed  the  former  rule 
in  this  regard;  and  hence,  where  no  appeal  was  taken  from  the  circuit 
court's  refusal  to  grant  such  an  allowance^  it  could  not  be  granted  by 
the  Supreme  Court. 

Marriage — Suits  for  Annulment — ^Alimony  and  Allowances. 

2.  Under  Section  512,  L.  O.  L.,  providing  that  after  the  commence- 
ment of  a  suit  to  dissolve  the  marriage  contract  or  to  have  it  declared 
void,  "and  before  a  decree  therein,"  the  court  or  judge  may  provide 
by  order  for  the  payment  by  the  husband  of  such  amount  as  may  be 
necessary  to  enable  the  wife  to  prosecute  or  defend  the  suit,  and  for 
the  care,  custody,  and  maintenance  of  minor  children  during  the  pen- 
dency of  the  suit,  the  Circuit  Court,  after  its  final  decree  in  such  a 
suit,  could  not  make  an  order  granting  an  allowance  of  suit  money 
and  maintenance  pending  an  appeal. 

ON  THE  MERITS. 

Marriage — ^Annulment — ^Alimony. 

3.  The  allowance  to  the  wife  of  money  for  her  living  expenses  and 
for  a  surgical  operation  pending  a  suit  to  declare  the  marriage  void 
is  not  authorized  in  Section  512,  L.  O.  L.,  authorizing  the  court,  pend- 
ing suit,  to  order  that  the  husband  pay,  or  secure  to  be  paid,  to  the 
clerk  of  court,  such  an  amount  as  may  be  necessary  to  enable  the 
wife  to  prosecute  or  defend  the  suit.  Section  513,  providing  for  ali- 
mony after  decree  declaring  void  or  dissolving  the  marriage  contract, 
Section  511,  providing  that  when  a  marriage  shall  be  declared  void 

*The  authorities  on  the  question  of  alimony  in  suit  to  annul  mar- 
riage are  reviewed  in  note  in  3  L.  R.  A.  (N.  S.)  192.  And  as  to  the 
right  to  temporary  alimony  on  annulment  of  marriage,  see  note  in 
26  L.  R.  A.  (N.  S.)  500.  And  upon  the  power,  upon  annulling  a  mar- 
riage, to  require  man  to  provide  for  support  of  woman  or  ciiild,  see 
note  in  5  L.  R.  A.  (N.  S.)  7C7.  Bspobteb. 
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or  dissolved  the  court  shall  grant  to  the  person  in  whose  favor  the 
decree  is  rendered  an  undivided  one  third  of  the  real  property  of  the 
other,  nor  Sections  7040  and  7041,  authorizing  suit  and  decree  to 
compel  the  husband  to  contribute  to  the  support  of  the  wife  and  their 
minor  children. 

[As  to  the  necessity  of  the  marriage  relation  to  support  allow- 
ance of  alimony,  see  notes  in  68  Am.  St.  Bep.  375;  71  Am.  St. 
Rep.  88;  Ann.  Cas.  1913A,  664.] 

Marriage — ^Annnlinent — ^Alimony. 

4.  The  right  to  alimony  is  solely  statutory,  and  the  court  has  no 
authority  to  order  the  payment  of  a  sum  for  the  support  of  the  wife 
pending  suit  to  have  a  marriage  declared  void,  in  the  absence  of 
statutory  provision  therefor. 

Dismissal  and  Nonsait—Volimtaxy  Dismissal— Nature  and  Extent  of 
Bight. 

5.  The  right  to  dismiss  an  action  or  suit  is  not  an  absolute  one 
that  plaintiff  can  exercise  without  leave  of  court,  and  the  court  can 
compel  the  plaintiff  to  pay  the  costs  of  an  action  or  suit  before  dis- 
missing it. 

Marriage— Annnlment^-Attomeys*  Fees. 

6.  When,  in  a  suit  to  have  a  marriage  declared  void,  the  wife  has 
incurred  liabilities  for  attorneys'  fees  and  other  expenses  of  the  suit, 
the  court  may  compel  the  husband  to  advance  the  money  to  pay  them, 
and  refuse  him  a  nonsuit  till  he  has  paid  them,  though  the  order  be 
made  after  the  services  have  been  rendered. 

[As  to  "expenses"  as  including  attorneys'  fees,  see  note  in  Ann. 
Cas.  1914C,  1300.] 

Marriage— Annnlment— Attorneys'  Fees. 

7.  In  a  suit  to  have  a  marriage  declared  void,  where  defendant, 
living  1,200  miles  from  the  place  of  suit,  was  served  by  publication 
and  did  not  hear  of  the  suit  till  a  decree  had  been  entered  declaring 
the  marriage  void,  after  which  8h«  employed  counsel  to  have  the  de- 
cree set  aside,  which  was  done  after  a  hard  contest,  including  an 
appeal  for  which  plaintiff  advanced  the  fees  for  the  attendance  of 
defendant's  counsel,  an  allowance  thereafter,  at  the  same  hearing  at 
which  the  court  dismissed  the  suit  on  motion  of  the  plaintiff,  of 
$2,500  attorneys'  fees,  the  plaintiff  being  worth  a  million  dollars,  is 
not  an  abuse  of  the  court's  discretion. 

[As  to  power  of  court  to  allow  attorneys*  fees  in  matrimonial 
action  after  reconciliation  of  parties,  see  note  in  Ann.  Cas.  1&13A, 
798.] 

Appeal  and  Error — Bevlew— Discretion  of  Trial  Court. 

8.  The  Supreme  Court  can  review  the  action  of  trial  courts  in 
making  allowances  of  attorneys'  fees  in  suits  to  have  marriages  de- 
clared void  only  for  abuse  of  discretion. 

From  Clackamas :  James  A.  Eakin,  Judge. 


512  Taylor  v.  Taylor.  [70  Or. 

Department  2.  Statement  by  Mr.  Chief  Justice 
McBride. 

The  plaintiff,  Charles  D..  Taylor,  brought  a  suit  to 
declare  his  marriage  with  defendant,  Minnie  N.  Tay- 
lor void.  On  answer  being  filed  by  defendant,  plain- 
tiff moved  to  dismiss,  which  motion  was  granted ;  the 
court  awarded  defendant  $2,500  suit  money  and  $8,665 
for  maintenance  while  the  suit  was  pending.  From 
the  order  granting  suit  money  and  maintenance,  plain- 
tiff appealed.  Upon  notice  of  appeal  being  filed,  and 
before  the  justification  of  the  surety  on  the  appeal 
bond,  defendant  applied  to  the  Circuit  Court  for  suit 
money  and  maintenance  pending  the  appeal,  wliieb 
was  denied;  the  Circuit  Court  holding  that  it  had  no 
jurisdiction  to  make  such  order  after  making  its  final 
order  of  dismissal.  The  defendant  filed  in  this  court 
a  supplementary  transcript  showing  the  proceedings 
above  recited,  and  moves  this  court  for  an  allowance 
for  suit  money  and  maintenance! 

Motion  Ovbbbul.ed. 

Messrs.  Flegel,  Reynolds  &  Flegel^  for  the  motion. 

Mr.  John  F.  Logan  and  Mr.  Isham  N.  Smith,  contra. 

Opinion  by  Mr.  Chief  Justice  McBride. 

1.  This  court  has  no  original  jurisdiction  to  grant 
suit  money  or  maintenance  pending  the.  hearing  of  a 
case  upon  appeal.  Tliis  is  settled  by  the  case  of  0  'Brien 
V.  O'Brien,  36  Or.  92  (57  Pac.  374,  58  Pac.  892).  No 
appeal  was  taken  by  defendant  from  the  refusal  of 
the  court  to  grant  further  suit  money  and  mainte- 
nance, and  the  question,  therefore,  is  one  in  which  we 
are  either  required  to  exercise  original  jurisdiction 
or  it  is  not  here  at  all.    While  Article  VII,  Section  2 
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of  the  Constitution,  as  amended  November  8,  1910 
(see  Laws  1911,  p.  7),  has  given  this  court  original 
jurisdiction  in  mandamus,  quo  warranto,  and  habeas 
corpus  proceedings,  the  same  section  provides  that  in 
all  other  respects  its  jurisdiction  shall  remaiil  un- 
changed until  otherwise  provided  by  law.  This  leaves 
the  law  in  the  same  condition  as  it  was  when  O'Brien 
V.  O'Brien,  supra,  was  decided,  and  that  case  is  con- 
trolling. 

2.  Section  512,  L.  0.  L.,  provides,  in  substance,  that 
the  Circuit  Court  may,  at  any  time  after  a  suit  for 
divorce  or  to  declare  a  marriage  void  is  instituted,  and 
before  a  decree  therein,  make  an  order  for  suit  money 
or  maintenance.  The  Circuit  Court  was  without  juris- 
diction to  make  such  order  after  its  final  decree  had 
been  entered.  This  may  be  a  harsh  rule  in  some  in- 
stances, but  we  are  without  authority  to  mitigate  its 
hardship  until  the  statute  shall  have  been  amended. 

The  motion  is  overruled. 

• 

Mb.  Justice  Bean,  Mb.  Justice  Eakin  and  Mb.  Jus- 
tice McNaby  concur. 


Modified  April   21,  rehearing  denied  June   2,   1914. 

On  the  Merits. 

(140  Pac.  999.) 

From  Clackamas :  James  A.  Eakin,  Judge. 

This  is  an  appeal  by  plaintiif,  Charles  D.  Taylor, 
from  an  order  granting  defendant,  Minnie  N.  Taylor, 
the  sum  of  $8,665  as  alimony,  and  in  addition  thereto 
the  further  sum  of  $2,500  as  attorneys'  fees  in  a  suit  to 
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declare  void  a  marriage  contract.  The  facts  are  set 
forth  in  the  opinion  of  the  court :  See  61  Or.  257  (121 
Pac.  431,  964).  Submitted  on  briefs  withont  argument 
under  the  proviso  of  Rule  18  of  the  Supreme  Court 
56  Or.  622  (117  Pac.  xi).  Modified. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  John  F.  Logan  and  Mr.  Isham  N.  Smith. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Flegel  <&  Reynolds. 

In  Banc    Me.  Justice  Ramsey  delivered  the  opin- 
ion of  the  court. 

On  July  27,  1910,  the  plaintiff  commenced  a  suit  in 
the  Circuit  Court  of  Clackamas  County  to  obtain  a 
decree  declaring  void  the  marriage  contract  between 
the    plaintiff    and    the    defendant  for  alleged  fraud. 
The    parties   were   married  in  Portland,  Oregon,  on 
August  26,  1905.     They  lived  together  as  husband  and 
wife  until  November  20,  1909,  but  no  children  were 
born  to  them.     The    complaint   charges  that  the  de- 
fendant made  to  the  plaintiff  certain  false  and  fraudu- 
lent representations  as  to  her  character  and  life,  to 
induce  him  to  marry  her,  and  that  he  believed  these 
representations,  acted  upon  them,  and  married  the 
defendant,  etc.     The  defendant   was  a  resident    and 
inhabitant  of  the  State  of  California,  and  the  summons 
was  served  upon  her  by  publication.    After  the  ex- 
piration   of    the    time    allowed    for    answering,    the 
plaintiff  obtained  a  decree  annulling  said  marriage  con- 
tract.    Within  the  time  allowed  by  law  for  that  pur- 
pose, the  defendant  applied  to  the  court  below  for  an 
order  setting  aside  said  decree,  and  permitting  her 
to  file  an  answer.    This  application  was  strongly  op- 
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posed  by  the  plaintiff;  but  the  court  below  allowed 
said  application,  set  aside  said  decree,  and  permitted 
the  defendant  to  answer.  From  this  order  the  plain- 
tiff appealed  to  this  court,  and  this  court  dismissed 
the  appeal  for  the  reason  that  said  order  was  not  ap- 
pealable: See  Taylor  v.  Taylor,  61  Or.  257  (121  Pac. 
431,  964). 

On  May  21,  1912,  the  defendant  filed  in  the  court 
below  a  motion  asking  for  an  order  requiring  the 
plaintiff  to  pay,  or  secure  to  be  paid  to  the  clerk  of 
the  court  below,  the  sum  of  $7,000,  to  enable  the  de- 
fendant to  defend  said  suit,  and  $2,500  for  the  support 
of  the  defendant  during  the  pendency  of  said  suit,  and 
a  like  sum  each  month,  since  the  filing  of  the  defend- 
ant's former  motion  (on  October,  11,  1911),  and  for 
such  other  provision  for  the  defendant's  expenses 
in  said  suit,  and  for  her  support  pending  said 
suit,  as  to  said  court  seemed  just  and  equitable. 
The  motion  for  alimony  and  expense  money  filed  in 
October,  1911,  does  not  appear  to  be  in  the  record. 
The  motion  for  an  allowance  for  alimony  and  suit 
money  was  based  upon  the  affidavits  of  the  defendant, 
A.  F.  Flegel,  B.  Y.  Williams,  and  J.  M.  Barlew,  and 
upon  the  records  in  this  case,  and  said  motion  was 
opposed  by  the  affidavits  of  the  plaintiff  and  John  F. 
Logan  and  certain  record  evidence.  On  the  7th  day 
of  January,  1913,  before  the  court  passed  on  said 
motion  for  said  allowances,  the  plaintiff  filed  in  the 
court  below  a  written  motion  for  a  decree  of  said  court 
dismissing  said  suit.  The  court  below  heard  said  mo- 
tion for  an  allowance  for  alimony  and  suit  money, 
and  the  motion  for  the  dismissal  of  said  suit,  at  the 
same  time,  and  allowed  both  motions  in  the  same 
entry;  but  the  motion  for  alimony  and  suit  money 
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was  granted  first,  and  the  suit  was  dismissed  imme- 
diately after  said  motion  was  allowed.     Before  said 
motions  were  heard,  the  attorneys  for  the  defendant 
served  on  the  attorneys  for  the  plaintiff  notice  that 
the  court  below  would  hear  the  defendant's    motion 
for  alimony  and  suit  money,  and  the  motion  of  the 
plaintiff  for  a  dismissal  of  said  suit,  together  at  the 
same  time,  at  Oregon  City,  on  the  10th  day  of  Janu- 
ary, 1913,  at  7  o'clock  P.  M.,  and  that  the  connsel  for 
the  defendant  would  then  move  the  said  court  to  allow 
the  defendant  alimony  from  the  time  of   the    filing 
of  the  first  motion  therefor  to  the  date  of  the  dismissal, 
and  that  the  court  allow  counsel  fees  to  the  date  of  the 
dismissal,  for  services  rendered  by  counsel  for  the  de- 
fendant, and  for  money  expended  by  said  counsel  in 
the  defense  of  said  suit,  and  that  counsel  for  defend- 
ant would  oppose  the  allowance  of  the  motion  for  the 
dismissal  of  said  suit  until  the  granting  of  the  motion 
for  said  allowances.     On  the  10th  day  of  May,  1913,  the 
court  below  granted  said  motion  for  alimony  and  suit 
money,  and  allowed  to  the  defendant  for  her  li\ang 
expenses  the  sum  of  $5,665,  and  $3,000  to  pay  for  a 
surgical  operation.     The  total  allowance  to  the  defend- 
ant for  said  two  purposes  was  $8,665;  and  the  court 
allowed,  also,  at  the  same  time,  the  defendant  the 
additional  sum  of  $2,500  for  attorneys'  fees  in  said 
suit,  and  then  dismissed  said  suit.     The  total  allow- 
ance for  the  defendant  and  her  attorneys  was  the  sum 
of  $11,165.     The  case  was  not  tried  on  its  merits,  and 
no  decree  was  rendered  dissolving  or  annulling  the 
marriage  contract. 

3.  The  first  question  for  consideration  is  whether 
the  court  below  had  authority  to  allow  the  defendant 
anything  on  said  motion  for  her  living  expenses  or  for 
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a  surgical  operation.  The  court  below  entered  an  or- 
der in  her  favor  for  $8,665  for  said  purposes.  The 
defendant  denies  that  the  court  below  had  authority  to 
allow  her  anything  for  said  purposes. 

Section  512,  L.  0.  L.,  is  the  only  section  of  our  stat- 
ute that  authorizes  the  court,  before  the  final  decree  to 
require  the  husband  in  a  suit  for  divorce  or  to  have 
declared  void  the  marriage  contract,  to  make  provision 
ie  -  for  the  expenses  of  the  suit,  or  for  the  maintenance  of 
anyone.  It  is  as  follows:  ** After  the  commencement 
of:  of  a  suit,  and  before  a  decree  therein,  the  court  or 

tiri  j^idge  thereof  may,  in  its  discretion,  provide  by  order 

as  follows:  (1)  That  the  husband  pay,  or  secure  to  be 
paid,  to  the  clerk  of  the  court,  such  an  amount  of 
money  as  may  be  necessary  to  enable  the  wife  to  prose- 
cute or  defend  the  suit,  as  the  case  may  be;  (2)  for  the 
care,  custody,  and  maintenance  of  the  minor  children 
of  the  marriage  during  the  pendency  of  the  suit. '  * 

Section  513,  L.  0.  L.,  provides  what  the  court  can  do, 
when  a  final  decree  is  rendered,  declaring  void  or  dis- 
solved the  marriage  contract,  and  said  section  is  as 
follows:  ^'(1)  For  the  future  care  and  custody  of  the 
minor  children  of  the  marriage,  as  it  may  deem  just 
and  proper,  having  due  regard  to  the  age  and  sex  of 
such  children,  and  unless  otherwise  manifestly  im- 
proper, giving  the  preference  to  the  party  not  in  fault ; 
(2)  for  the  recovery  of  the  party  in  fault,  and  not  al- 
lowed the  care  and  custody  of  such  children,  such  an 
amount  of  money,  in  gross,  or  in  installments,  as  may 
be  just  and  proper  for  such  party  to  contribute 
towards  the  nurture  and  education  thereof;  (3)  for  the 
recovery  of  the  party  in  fault  such  an  amount  of 
money,  in  gross  or  in  installments,  as  may  be  just  and 
proper  for  such  party  to  contribute  to  the  maintenance 
of  the  other;  (4)  for  the  delivery  to  the  wife,  when  she 
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is  not  the  party  in  fault,  of  her  personal  pi'ot>c^^  ^ 
the  possession  or  control  of  the  husband  at   the  tune 
of  giving  the  decree;  (5)  for  the  appointment  of  oat 
or  more  trustees  to  collect,  receive,  expend,   manage, 
or  invest,  in  such  manner  as  the  court  shall  direct,  any 
sum  of  money  decreed  for  the  maintenance  of  the  wife 
or  the  nurture  and  education  of  minor  children  com- 
mitted to  her  care  and  custody. '* 

Section  511,  L.  O.  L.,  provides  that  when  a  marriage 
shall  be  declared  void  or  dissolved,  the  court  shaU 
grant  to  the  person  in  whose  favor  the  decree  is  ren- 
dered an  undivided  one-third  part  in  fee  of  the  real 
property  owned  by  the  other  party. 

Sections  7040  and  7041,  L.  O.  K,  authorize  any  mar- 
ried woman,  whose  husband  is  able  to  support  her,  but 
neglects  to  do  so,  to  maintain  a  suit  against  him  to 
obtain  a  decree  compelling  him  to  contribute  to  her 
support,  and  the  support  of  their  minor  children.  The 
sections  of  our  statute  set  out  or  referred  to  supra, 
are  all  of  the  statute  law  that  we  have  relating  to  the 
questions  in  controversy  in  this  suit. 

Section  512,  L.  O.  L.,  is  the  only  statutory  provision 
that  authorizes  the  court  in  which  a  suit  for  divorce 
is  pending,  before  a  final  decree  is  entered,  to  require 
the  husband  to  make  any  provision  for  the  wife,  or 
their  minor  children.    Li  this  case  there  are  no  chil- 
dren.    Subsection  1  of  said  Section  512  is  the  only  part 
of  said  section  that  applies  to  this  case.     This  subsec- 
tion authorizes  the  court  to  require  **that  the  husband 
pay  or  secure  to  be  paid,  to  the  clerk  of  the  court,  such 
an  amount  of  money  as  may  be  necessary  to  enable 
the  wife  to  prosecute  or  defend  the  suit,  as  the  case 
may  be.**    Under  this  subsection,  the  husband  could 
be  required  to  pay  to  the  clerk  a  suflBcient  sum  to  cover 
attorneys '  fees,  witnesses  *  fees,  and  necessary  expense 
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of  traveling  in  attending  to  the  case;  but  it  does  not 
authorize  the  court  to  compel  the  husband  to  support 
the  wife  or  pay  surgical  bills  during  the  pendency  of 
the  suit.  Possibly,  the  husband  may  be  liable  for  such 
expenses,  but  payment  thereof  cannot  be  enforced  un- 
der said  Section  512.  The  defendant  never  resided  in 
this  state.  She  resides  in  California,  and  the  plaintiff 
may  be  liable  under  the  laws  of  that  state  for  her  sup- 
port, and  for  her  surgical  bills ;  but,  as  to  that,  we  do 
not  know. 

It  seems  clear  to  us  that  Section  512  confers  no  au- 
thority upon  a  court  to  compel  the  husband,  during  the 
pendency  of  a  suit  for  divorce  and  before  decree 
therein,  to  pay  the  wife  alimony  for  her  support  or  for 
medical  or  surgical  attendance.  In  a  suit  brought  by 
the  wife  for  that  purpose,  courts  of  equity  may  com- 
pel the  husband,  in  a  proper  case,  to  provide  for  her 
support;  but  relief  of  that  sort  cannot  be  obtained 
under  Section  512,  L.  0.  L. 

Section  513,  L.  O.  L.,  applies  to  suits  for  divorce, 
when  a  decree  is  granted,  dissolving  or  declaring  void 
the  marriage  contract,  and  under  that  section  the  court 
has  ample  power  to  grant  alimony,  etc.  But  in  this 
case  no  divorce  was  granted,  and  hence  said  section 
has  no  relevancy  to  the  question  for  decision  in  this 
case. 

4.  We  find  no  statutory  authority  for  allowing  the 
wife  alimony  for  her  support  or  surgical  bills  in  a  suit 
for  divorce,  excepting  when  a  decree  of  divorce  is 
granted.  The  question  arises :  Is  there  any  authority 
in  this  state,  independent  of  the  statute,  for  granting 
such  alimony?  Our  statute  expressly  provides  that 
certain  stated  things  may  be  done  in  a  divorce  suit, 
before  a  decree  is  entered,  and  that  certain  other  things 
may  be  done  when  a  decree  of  divorce  is  granted.    Can 
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alimony  pendente  lite  be  granted  for  the  support  of 
the  wife  without  statutory  authority! 

In  the  case  of  Weber  v.  Weber,  16  Or.  164  (17  Pac 
866),  the  court  says,  inter  alia: 

'*It  was  conceded  upon  the  argument  by  both  par- 
ties that  the  power  to  grant  a  divorce,  and  such  other 
relief  as  is  usually  incident  thereto,  is  purely  statu- 
tory. '  * 

The  court  in  that  case  adopted  the  view  that  the  pow- 
ers of  the  court  in  divorce  cases  are  statutory. 

In  Huffman  v.  Huffman,  47  Or.  615  (86  Pac.  594,  114 
Am.  St.  Bep.  943),  Mr.  Justice  Moore,  delivering-  the 
opinon  of  the  court,  says : 

'*A  few  courts  of  last  resort  in  the  United  States 
have  maintained  that  a  grant  of  power  to  sever  the 
marital  relation  carries  with  it  by  necessary  intend- 
ment authority  to  allow  permanent  alimony  in  the 
absence  of  any  enactment  to  that  effect.  *  *  The  great 
weight  of  judicial  utterances,  however,  is  to  the  effect 
that  all  authority  to  award  alimony  on  decreeing  a  dis- 
solution of  the  marriage  must  be  found  in  the  statute 
expressly  conferring  the  right,  which  legislation  is  in 
general  declaratory  of  the  ecclesiastical  law.'' 

In  De  Vail  v.  De  Vail,  57  Or.  128  (109  Pac.  755,  110 
Pac.  705),  the  court  says: 

*'The  authority  to  grant  divorces  and  to  award  ali- 
mony though  conferred  upon  a  court  by  statute,  carries 
with  it  such  powers  as  are  expressly  given  and  also 
such  as  may  necessarily  be  incidental  to  its  exercise." 

In  Rowell  v.  Rowell,  63  N.  H.  225,  the  court  says : 

**The  question  is  whether  an  order  can  be  made 
granting  the  libelee  an  allowance  for  her  support  dur- 
ing the  pendency  of  the  libel.  It  is  claimed  that  such 
an  order  is  authorized  by  Section  12,  c.  182,  Gen.  Laws, 
which  provides  that,  *upon  any  decree  of  nullity  or 
divorce,  the  court  may  restore  to  the  wife  all  or  any 
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part  of  her  estate,  and  may  assign  to  her  such  part  of 
the  estate  of  her  husband,  or  order  him  to  pay  such 
sum  of  money,  as  may  be  deemed  just,  and  may  compel 
the  husband  to  disclose,  under  oath,  the  situation  of 
his  property,  and,  before  or  after  such  decree,  may 
make  such  orders  and  use  such  process  as  may  be 
necessary.'  *  *  No  other  provision  for  the  mainte- 
nance of  the  wife,  or  for  alimony,  by  a  decree  of  this 
court,  has  been  known,  except  the  provision  authorized 
by  this  statute,  unless  a  small  sum,  sometimes  ordered 
to  be  paid  to  the  wife  to  enable  her  to  defend  against 
the  application  of  the  husband  for  a  divorce,  may  be 
termed  an  allowance  for  her  support.  *  *  The  order 
asked  for  is  for  alimony  before  there  has  been  a  decree 
of  nullity  or  divorce.  It  is  contrary  to  the  construc- 
tion of  the  statute,  settled  by  long  and  uniform  prac- 
tice.'' 

In  Harrington  v.  Harrington,  10  Vt.  505,  the  court 
says: 

**The  statute  gives  this  court,  which,  in  applications 
for  divorces,  acts  as  a  court  of  law,  no  power  to  grant 
alimony,  except  after  divorce  granted. ' ' 

In  Shamnon  v.  Shannon,  68  Mass.  (2  Gray),  287,  the 
Supreme  Court  of  Massachusetts  says : 

**By  the  English  law,  alimony,  pendente  lite  may  be 
granted.  And  the  argument  for  the  petitioner  is  that, 
by  conferring  jurisdiction  in  cases  of  divorce  and  ali- 
mony, authority  was  conferred  to  grant  all  such  ali- 
mony as  the  English  courts  could  grant.  But  we  are 
of  opinion  that  the  authority  to  grant  alimony  *  *  is 
confined  to  the  cases  expressly  mentioned  in  the  stat- 
utes. And  we  find  that,  since  the  Constitution  was 
adopted,  all  the  statutes,  which  authorize  the  granting 
of  alimony,  authorize  it  only  after  a  decree  of  divorce. 
*  *  If  the  power,  which  the  petitioner  now  invokes, 
ever  existed  in  any  tribunal  in  Massachusetts,  either 
during  the  time  of  the  colony  or  the  province  (of  which 
no  evidence  has  been  submitted  to  us),  we  are  of  the 
opinion  that  it  ceased,  when  jurisdiction  of  divorces 
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and  alimony  was  transferred  to  this  court,  and  the 
cases  in  which  it  might  decree  divorces  and  alimony 
were  specified. '^ 

In  Therkelsen  v.  Therkelsen,  35  Or.  77  (54  Pac.  886) 
(a  suit  for  alimony  only  and  not  for  divorce),  the 
court,  discussing  the  power  of  the  court  in  divorce 
cases  to  make  allowances  pending  the  suit,  says : 

* '  The  power  of  the  court  to  make  allowances  for  the 
wife  during  the  pendency  of  the  suit  for  divorce  is 
statutory,  and  may  be  exercised:  (1)  To  enable  the 
wife  to  prosecute  or  defend  the  suit,  as  the  case  may 
be;  (2)  for  the  care,  custody,  and  maintenance  of  the 
minor  children  of  the  marriage.'^ 

It  will  be  noticed  that,  in  stating  for  what  purpose 
allowances  can  be  made  pendente  lite,  the  conrt  in  the 
case  just  cited  did  not  include  allowances  for  support 
of  the  wife. 

In  Wilson  v.  Wilson,  19  N.  C.  378,  the  court  says : 

^  *  There  is  no  enactment  which  expressly  confers  the 
power  (to  allow  the  wife  for  support  pendente  lite), 
and  those  which  are  express  on  the  subject  of  alimony 
seem  rather  to  deny  than  grant  it;  *  *  but  whatever 
may  be  the  course  dictated  by  policy,  until  the  legis- 
lature shall  have  otherwise  provided,  we  think  the 
courts  are  not  authorized  to  make  allowances  for  ali- 
mony, before  the  complaint  of  the  wife  shall  be  finally 
tried.'' 

In  1852  the  legislature  of  North  Carolina  amended 
the  law  of  that  state  as  to  allowing  alimony,  and  in 
Reeves  v.  Reeves,  82  N.  C.  351,  referring  to  this  law, 
the  court  says : 

*'And  while  the  act  of  1852  was  partly  declaratory 
of  the  common  law,  it  was  in  one  sense  a  restrictive 
statute.  It  only  gave  alimony  to  the  wife,  pendente 
lite,  when  she  was  the  petitioner  in  a  proceeding  for 
divorce,  and  impliedly  repealed  the  doctrine  of  the 
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common  law,  which  gave  the  courts  power  to  allot  it 
to  her  when  she  was  a  defendant,  ^ '  etc. 

In  Morton  v.  Morton,  33  Mo.  617,  618,  the  court  says : 

'*The  right  of  the  wife  to  alimony  pendente  lite, 
whether  she  stood  in  the  position  of  plaintiff  or  defend- 
ant, was  an  acknowledged  common-law  right  in  Eng- 
land, enforced  there  by  the  ecclesiastical  courts,  who 
had  exclusive  jurisdiction  of  all  controversies  matri- 
monial ;  and,  WQ  having  adopted  the  conmaon  law,  it  is 
likewise  a  common-law  right  here,  unless  the  conunon 
law  in  this  respect  is  modified  by  the  section  of  the  act 
we  have  quoted.  If  the  statute  concerning  divorce  had 
been  silent  on  the  subject  of  alimony,  we  would  not 
hesitate  to  say  that  upon  common-law  principles,  the 
power  of  the  Circuit  Court  *  *  was  ample  to  order  the 
allowance  in  this  court;  but  as  the  act,  in  giving  the 
power  to  award  alimony  pendente  lite,  gives  it  ex- 
pressly where  the  wife  is  plaintiff,  it  must  be  under- 
stood as  an  expression  of  the  le^slative  will  that  the 
power  shall  be  withheld  when  the  wife  is  defendant. 
Upon  any  other  supposition,  the  provisions  of  the  act 
under  consideration  would  be  without  meaning  or 
operation." 

There  is  a  conflict  in  the  decisions  as  to  whether  the 
common  law,  in  relation  to  divorces  and  the  granting 
of  alimony,  is  in  force  in  the  United  States,  in  the  ab- 
sence of  statutes  covering  those  subjects.  This  court 
held,  in  Huffman  v.  Huffman,  47  Or.  615  (86  Pac.  594, 
114  Am.  St.  Eep.  943),  that  **the  great  weight  of  judi- 
cial utterances,  however,  is  to  the  effect  that  all  author- 
ity to  award  alimony  on  decreeing  a  dissolution  of  the 
marriage  must  be  found  in  the  statute  expressly  con- 
ferring the  right,  which  legislation  is  in  general  de- 
claratory of  the  ecclesiastical  law. ' '  We  conclude  that 
it  is  the  established  rule  in  this  state  that  all  claims 
to  alimony  and  allowances  in  suits  for  divorce  are  to 
be  determined  by  our  statute  on  that  subject.    This 
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statute  should  be  reasonably  construed.      We  beliere 
that  the  question  whether  our  courts  have  authority  to 
allow  pendente  lite  a  wife  alimony  for  her  support  or 
medical  treatment  has  never  been  determined  by  this 
court.     In  a  case  or  two  the  court  has  referred  to  sueh 
allowances,  but  we  believe  such  references  were  mere 
dicta.    The  question  for  decision  depends   upon  the 
meaning  of  Section  512,  L.  0.  L.    The  only  allowances 
authorized  by  said  section  to  be  made  are:  (1)  **Tliat 
the  husband  pay,  or  secure  to  be  paid,  to  the  clerk  of 
the  court  such  an  amount  of  money  as  may  be  neces- 
sary to  enable  the  wife  to  prosecute  or  defend  the  suit, 
as  the  case  may  be";  and  (2)  '*for  the  care,  custody 
and  maintenance  of  the  minor  children  of  the  mar- 
riage, during  the  pendency  of  the  suit.'*     This  sectioii 
authorizes  the  court  to  require  the  husband  to  provide 
funds  to  enable  the  wife  to  prosecute  or  defend  the  suit 
as  the  case  may  be,  and  for  the  maintenance  of  the 
minor  children  during  the  pendency  of  the  suit;  but 
nothing  is  said  in  said  section  concerning  the  support 
of  the  wife  pendente  lite.    Section  513,  L.  O.  L.,  au- 
thorizes the  court,  when  a  decree  of  divorce  is  granted, 
inter  alia,  to  grant  a  decree  ''for  the  recovery  of  the 
party  in  fault,  *  *  such  an  amount  of  money,  in  gross 
or  in  installments,  as  may  be  just  and  proper  for  such 
party  to  contribute  *  *  to  the  maintenance  of  the 
other."     Section  512,  L.  0.  L.,  expressly  authorizes 
the  court  to  require  the  husband  to  provide  funds  to 
enable  the  wife  to  maintain  or  defend  the  suit,  and  for 
the  maintenance  of  minor  children;  but  it  omits  to 
authorize  the  court  to  require  the  husband  to  provide       " 
for  the  maintenance  of  the  wife  pendente  lite.     Section 
513,  L.  0.  L.,  expressly  provides  that  by  the  decree  of 
divorce  the  court  may  provide  for  the  recovery  of 
money  from  the  party  in  fault  for  the  support  of  the 
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other  party.  36  Cyc,  page  1122,  says :  **In  accordance 
with  the  maxim  ^expressio  unius  est  exclusio  alterms,' 
when  a  statute  enumerates  the  things  upon  which  it  is 
to  operate,  or  forbids  certain  things,  it  is  to  be  con- 
strued as  excluding  from  its  effect  all  those  not  ex- 
pressly mentioned. '  *  We  conclude  that  the  legislature 
did  not  intend  that  a  husband  should  be  required  to 
provide  support  for  his  wife  pendente  lite  and  in- 
tended that  that  matter  should  not  be  passed  upon 
until  a  decree  of  divorce  should  be  granted.  The  wife 
could  proceed  under  Sections  7040  and  7041,  L.  0.  L., 
to  obtain  support  pendente  lite,  and  under  our  statute 
(Section  7039,  L.  O.  L.)  the  husband  is  liable  for  the 
support  of  the  family.  Probably  the  wife  might  exon- 
erate him  from  this  liability  by  misconduct.  We  hold 
that  the  court  below  exceeded  its  authority  in  allowing 
the  defendant  $8,665  for  her  support  pendente  lite,  and 
for  a  surgical  operation.  The  court  below  allowed  the 
plaintiff  also,  $2,500  as  attorneys'  fees  in  said  suit. 

5,  6.  The  plaintiff  contends  that  the  court  below  had 
no  authority  to  make  said  allowance,  and,  also,  that  the 
amount  allowed  is  excessive.  Said  suit  was  not  tried 
on  the  merits,  and,  before  the  court  below  made  said 
order  of  allowance,  the  plaintiff  filed  his  written  mo- 
tion for  a  dismissal  of  the  suit.  The  motion  for  said 
allowance  was  filed  quite  awhile  before  the  filing  of 
the  motion  for  the  nonsuit.  Both  motions  were  heard 
at  the  same  time,  and  the  motion  for  the  allowance  was 
allowed  first,  and  the  case  was  dismissed  immediately 
after  the  granting  of  the  allowance.  The  plaintiff  con- 
tends that  the  court  had  no  right  to  make  any  allow- 
ance after  the  motion  to  dismiss  was  filed,  and  that 
allowances  can  be  made  only  for  future  services  or 
expenses.  The  motion  for  the  allowance  was  filed  on 
May  12,  1912,  and  the  motion  to  dismiss  the  suit  was 
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was  granted  first,  and  the  suit  was  dismissed  imme- 
diately after  said  motion  was  allowed.    Before  said 
motions  were  heard,  the  attorneys  for  the  defendant 
served  on  the  attorneys  for  the  plaintiff  notice  that 
the  court  below  would  hear  the  defendant's   motion 
for  alimony  and  suit  money,  and  the  motion  of  the 
plaintiff  for  a  dismissal  of  said  suit,  together  at  the 
same  time,  at  Oregon  City,  on  the  10th  day  of  Janu- 
ary, 1913,  at  7  o'clock  P.  M.,  and  that  the  counsel  for 
the  defendant  would  then  move  the  said  court  to  allow 
the  defendant  alimony  from  the  time  of  the  filing 
of  the  first  motion  therefor  to  the  date  of  the  dismissal, 
and  that  the  court  allow  counsel  fees  to  the  date  of  the 
dismissal,  for  services  rendered  by  counsel  for  the  de- 
fendant, and  for  money  expended  by  said  counsel  in 
the  defense  of  said  suit,  and  that  counsel  for  defend- 
ant would  oppose  the  allowance  of  the  motion  for  the 
dismissal  of  said  suit  until  the  granting  of  the  motion 
for  said  allowances.    On  the  10th  day  of  May,  1913,  the 
court  below  granted  said  motion  for  alimony  and  suit 
money,  and  allowed  to  the  defendant  for  her  living 
expenses  the  sum  of  $5,665,  and  $3,000  to  pay  for  a 
surgical  operation.     The  total  allowance  to  the  defend- 
ant for  said  two  purposes  was  $8,665;  and  the  court 
allowed,  also,  at  the  same  time,  the  defendant  the 
additional  sum  of  $2,500  for  attorneys'  fees  in  said 
suit,  and  then  dismissed  said  suit.     The  total  allow- 
ance for  the  defendant  and  her  attorneys  was  the  sum 
of  $11,165.    The  case  was  not  tried  on  its  merits,  and 
no  decree  was  rendered  dissolving  or  annulling  the 
marriage  contract. 

3.  The  first  question  for  consideration  is  whether 
the  court  below  had  authority  to  allow  the  defendant 
anything  on  said  motion  for  her  living  expenses  or  for 
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a  surgical  operation.  The  court  below  entered  an  or- 
der in  her  favor  for  $8,665  for  said  purposes.  The 
defendant  denies  that  the  court  below  had  authority  to 
allow  her  anything  for  said  purposes. 

Section  512,  L.  0.  L.,  is  the  only  section  of  our  stat- 
ute that  authorizes  the  court,  before  the  final  decree  to 
require  the  husband  in  a  suit  for  divorce  or  to  have 
declared  void  the  marriage  contract,  to  make  provision 
for  the  expenses  of  the  suit,  or  for  the  maintenance  of 
anyone.  It  is  as  follows:  ''After  the  commencement 
of  a  suit,  and  before  a  decree  therein,  the  court  or 
judge  thereof  may,  in  its  discretion,  provide  by  order 
as  follows:  (1)  That  the  husband  pay,  or  secure  to  be 
paid,  to  the  clerk  of  the  court,  such  an  amount  of 
money  as  may  be  necessary  to  enable  the  wife  to  prose- 
cute or  defend  the  suit,  as  the  case  may  be;  (2)  for  the 
care,  custody,  and  maintenance  of  the  minor  children 
of  the  marriage  during  the  pendency  of  the  suit.'* 

Section  513,  L.  0.  L.,  provides  what  the  court  can  do, 
when  a  final  decree  is  rendered,  declaring  void  or  dis- 
solved the  marriage  contract,  and  said  section  is  as 
follows:  *'(1)  For  the  future  care  and  custody  of  the 
minor  children  of  the  marriage,  as  it  may  deem  just 
and  proper,  having  due  regard  to  the  age  and  sex  of 
such  children,  and  unless  otherwise  manifestly  im- 
proper, giving  the  preference  to  the  party  not  in  fault ; 
(2)  for  the  recovery  of  the  party  in  fault,  and  not  al- 
lowed the  care  and  custody  of  such  children,  such  an 
amount  of  money,  in  gross,  or  in  installments,  as  may 
be  just  and  proper  for  such  party  to  contribute 
towards  the  nurture  and  education  thereof;  (3)  for  the 
recovery  of  the  party  in  fault  such  an  amount  of 
money,  in  gross  or  in  installments,  as  may  be  just  and 
proper  for  such  party  to  contribute  to  the  maintenance 
of  the  other;  (4)  for  the  delivery  to  the  wife,  when  she 
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tiflf  advanced  funds  to  pay  the  defendant 's  counsel  for 
their  services  in  attending  said  cause  in  the  Supreme 
Court,  and  hence  their  services  on  that  appeal  will  not 
be  considered  in  passing  on  the  allowance  made  by  the 
court  below  for  counsel  fees. 

8.  In  her  affidavit  for  an  allowance,  the  defendant 
says  that,  by  reason  of  the  great  distance  from  her 
home  to  the  place  where  this  suit  was  brought,  she  has 
spent  in  traveling  and  other  expenses,  in  attending  to 
her  defense,  $1,000.  The  plaintiff  in  his  affidavit  de- 
nies that  she  spent  $1,000;  but  he  does  not  deny  that 
she  spent  any  amount  less  than  that.  The  proceedings 
in  this  case  were  all  had  in  the  court  below,  and  that 
court  was  in  a  better  position  to  judge  of  the  value  of 
the  services  of  the  defendant's  counsel  than  this  court 
is.  The  court  below  had  knowledge  of  all  the  services 
that  were  rendered  in  that  court.  The  mass  of  papers 
printed  in  the  abstract  shows  that  a  large  amount  of 
work  was  done  by  the  defendant's  counsel.  The  court 
below  allowed  the  defendant  for  attorneys'  fees  the 
sum  of  $2,500,  but  did  not  allow  her  anything  for 
money  spent  by  her  for  traveling  and  other  expenses 
connected  with  her  defense.  The  amount  allowed  for 
attorneys'  fees  appears  to  be  very  large.  The  statutes 
vest  the  authority  in  the  trial  courts  to  make  allow- 
ances in  their  discretion.  This  court  can  review  the 
action  of  trial  courts  in  making  such  allowances  only 
for  abuse  of  discretion.  Trial  courts  should  be  care- 
ful in  passing  on  such  matters,  and  should  in  no  case 
allow  more  than  a  reasonable  sum,  whether  the  hus- 
band be  rich  or  poor.  Taking  into  consideration 'all 
the  facts  of  this  case,  we  are  unable  to  say  that  the 
trial  court  abused  the  discretion  vested  in  it  in  making 
said  allowance. 
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The  order  of  the  court  below  is  modified  so  as  to 
allow  the  defendant  $2,500  as  attorneys'  fees  and  dis- 
allow the  whole  of  the  $8,665  for  her  support  and  for 
the  surgical  operation.  Modified. 
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June  2,  1914. 

COOK  V.  DABNEY.* 
CITY  LAND  GO.v.  DABNEY. 

(139  Pac.  721.) 

Navigable  Waters — Title— Power  of  State. 

1.  Though  on  the  admission  of  the  state  into  the  Union  it  was. 
vested  with  title  to  lands  under  navigable  waters,  such  title  is  sub- 
ject, at  all  times,  to  the  rights  of  navigation  and  fishery,  and  the 
state  has  no  right  to  sell  the  beds  of  navigable  streams  in  a  way  to 
interfere  with  their  navigability. 

[As  to  grants  by  the  states  of  the  lands  under  navigable  waters 
so  as  to  interfere  with  commerce,  see  note  in  36  Am.  St.  Bep. 
336.] 

Navigable  Waters — ^LancU  Under  Water — ^Validity  of  Conveyance. 

2.  Where  land  in  the  Willamette  Biver,  occasionally  exposed  in 
low  water  but  usually  under  water,  is  sold  by  the  state  as  tide  land, 
the  owner  of  the  adjoining  upland  is  entitled  to  have  the  conveyance 
set  aside  if  it  interferes  with  his  riparian  rights. 

[As  to  the  test  of  the  navigability  of  a  stream  or  other  body 
of  water,  see  note  in  Ann.  Cas.  1914B,  1067.] 

Ck)8t8 — ^Persons  Liable — ^Effect  of  Disclaimer. 

3.  In  a  suit  to  set  aside  a  conveyance  of  land  in  a  navigable  river, 
where  the  original  grantee  of  the  land  disclaims  title,  costs  or  dis- 
bursements should  not  bo  taxed  against  him. 

From  Multnomah :  Calvin  U.  Gantenbein,  Judge. 

In  Banc.     Statement  by  Mb.  Justice  Bubnett. 

One  of  these  suits  is  brought  by  James  W.  Cook 
against  P.  P.  Dabney,  Ethel  Crane  Dabney  and  A.  A. 


•The  question  of  the  right  of  a  state  to  grant  tide  lands,  is  treated 
in  a  note  in  22  L.  B.  A.  (N.  S.)  337.  Bepobtes. 
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Lindsley,  and  the  other  by  the  City  Land  Company 
against  the  same  defendants. 

Because  they  involve  identical  questions,  they  were 
heard  together  on  the  same  testimony  by  consent  of 
the  parties  and  of  the  court.  The  Willamette  River, 
a  navigable  stream,  is  divided  into  two  channels,  north 
of  and  below  the  City  of  Portland,  by  Swan  Island. 
The  west  branch  passing  this  point  is  about  2,000  feet 
wide.  The  lands  of  the  plaintiffs  abut  upon  the  west 
bank.  Some  years  prior  to  the  commencement  of  this 
suit  there  was  erected  a  dike  extending  southerly  from 
the  upper  end  of  Swan  Island  to  the  west  bank  of  the 
river,  designed  to  turn  most  of  the  water  down  the  east 
channel.  Apparently  as  the  result  of  this  structure, 
shoals  began  to  form  to  the  westward  of  Swan  Island. 
In  time  at  low  water  a  sedimentary  deposit  began  to 
appear,  and  the  defendant  Dabney  had  it  surveyed, 
and,  representing  to  the  state  land  board  that  it  was 
tide  land,  purchased  it  in  two  tracts  for  $24.  The 
plaintiffs  complain  that  the  occupation  of  this  alluvial 
deposit  by  private  parties  will  interfere  with  the  right 
of  plaintiffs,  as  riparian  proprietors,  to  have  access  to 
the  navigable  water  of  the  stream  washing  their  prem- 
ises, and  so  have  brought  this  suit  to  declare  void  the 
deeds  from  the  state  and  the  right  of  those  claiming 
under  them. 

The  complaint  was  traversed  in  material  particulars, 
and  the  defendants,  by  aflSrmative  allegation,  trace 
their  title  through  the  deeds  by  the  state  land  board, 
based  upon  petitions  for  the  purchase  thereof,  describ- 
ing the  land  as  tide  land. 

The  new  matter  of  the  answer  was  denied  by  the 
reply.  From  a  decree  in  favor  of  the  plaintiffs,  the 
defendants  have  appealed. 

Affibmed  and  Modified. 


June,  1914.]  Cook  v.  Dabney.  531 

For  appellants  there  was  a  brief  over  the  name  of 
Messrs.  Fulton  d  Bowerman,  with  an  oral  argument 
by  Mr.  Charles  W.Fvlton. 

For  respondents  there  was  a  brief  over  the  names  of 
Mr.  A.  E.  Clark,  Mr.  J.  H.  Middleton  and  Mr.  Malcolm 
H.  Clark,  with  an  oral  argument  by  Mr.  A.  E.  Clark. 

Mr.  Justice  Burnett  delivered  the  opinion  of  the 
court. 

The  testimony  shows  that  the  premises  described  in 
the  deeds  under  which  the  defendants  claim  are  for 
the  greater  part  within  the  harbor  lines  established 
by  the  general  government  for  purposes  of  navigation. 
It  is  also  true,  as  a  matter  of  fact,  by  the  undoubted 
weight  of  the  testimony  that  during  most  of  the  year 
the  disputed  tract  is  wholly  submerged,  and  that  water 
craft  navigating  the  channel  in  the  towage  of  logs  and 
lumber,  and  for  other  purposes,  daily  pass  over  the 
place  in  question.  It  appears  likewise  that  the  form 
of  this  so-called  island  is  continually  changing  by  the 
action  of  the  water,  especially  since  a  large  section  of 
the  dike  already  mentioned  has  been  removed.  When 
not  actually  submerged,  the  tract,  even  at  its  highest 
point,  is  a  great  deal  of  the  time  barely  awash. 

1.  For  the  reason  that  the  place  is  not  alternately 
covered  and  exposed  every  24  hours  by  the  action  of 
the  tide,  it  is  manifestly  not  tide  land ;  but  this  is  not 
necessarily  decisive  of  the  question.  If,  in  fact,  the 
state  had  the  right  to  sell  the  property  so  as  to  place 
it  entirely  in  private  ownership,  it  matters  not  to  the 
plaintiffs  under  what  name  it  was  alienated  if  they 
themselves  had  no  interest  or  estate  in  the  demised 
premises.  If  the  plaintiffs  had  no  right  there  they 
would  have  no  standing  to  question  the  authority  of 
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the  state,  if  such  power  existed,  to  sell  the  property. 
If,  however,  the  state  had  no  right  to  place  the  land  in 
private  ownership,  and  the  exclusive  exercise  of  such 
ownership  would  prejudice  the  rights  of  the  plaintiffs 
growing  out  of  their  holdings  on  the  river  bank,  equity 
in  good  reason  would  relieve  them  from  this  infringe- 
ment of  their  property  rights.  It  is  true  that  upon 
the  admission  of  the  state  into  the  Union  it  was  vested 
with  the  title  to  the  lands  under  navigable  waters,  sub- 
ject, however,  at  all  times  to  the  rights  of  navigation 
and  fishery.  To  all  intents  and  purposes  the  title  of 
the  state  was.  burdened  with  a  trust,  so  to  speak,  in 
favor  of  those  two  occupations.  It  would  have  no 
right  or  authority  so  to  dispose  of  the  subjacent  lands 
in  a  manner  calculated  to  prejudice  or  impede  the  exer- 
cise of  those  rights.  It  was  never  intended  by  any  of 
the  legislation  concerning  the  alienation  of  state  lands 
that  the  state  should  sell  the  beds  of  the  navigable 
streams  in  a  way  to  interfere  with  their  navigability. 

2.  The  testimony  clearly  demonstrates  that  in  real 
truth  the  land  in  dispute  is  nothing  more  than  an  in- 
equality in  the  bed  of  the  river,  and  that  for  the  most 
part  it  is  directly  in  the  official  route  of  navigation  as 
established  by  the  general  government.  The  officers 
of  the  state  composing  the  state  land  board  were  im- 
posed upon  by  the  representation  that  it  constituted 
tide  land,  and  were  led  into  the  error  of  conveying 
property  in  a  manner  and  for  a  purpose  which  would 
act  as  a  direct  and  permanent  impediment  to  naviga- 
tion. This  the  state  could  not  do  without  violating 
the  trust  under  which  it  holds  the  title  to  such  prop- 
erty, and  its  grantees  would  take  nothing  by  such  a 
deed. 

The  right  of  access  to  navigable  water  abutting  upon 
riparian  lands  is  a  valuable  appurtenance  to  such 
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lands,  and  equity  will  in  good  reason  give  relief 
against  an  instrument  designed  to  prejudice  the  enjoy- 
ment of  such  appurtenance.  Such  is  the  doctrine  laid 
down  in  Sengstacken  v.  McCormac,  46  Or.  171  (79  Pac. 
412).  The  action  of  the  state  land  board  in  conveying 
the  property  was  analogous  to  that  condemned  by  the 
Supreme  Court  of  the  United  States  in  the  Illinois  Cen- 
tral Railroad  Co.  v.  Illinois,  146  U.  S.  387  (36  L.  Ed. 
1018, 13  Sup.  Ct.  Rep.  110) .  The  legislature  of  the  state 
of  Illinois  had  passed  a  law  granting  to  the  railroad 
company  the  bed  of  Lake  Michigan  along  a  mile  and  a 
half  of  the  city  water  front  in  Chicago,  and  extending 
with  that  width  a  mile  out  into  and  including  the  most 
of  the  outer  harbor.  This  law  was  afterward  re- 
pealed. The  railroad  company  contended  that  it  had 
a  vested  right  by  the  former  act  of  which  it  could  not 
be  divested  by  subsequent  legislation;  but  the  Supreme 
Court  of  the  United  States  held  that  the  repeal  was  a 
valid  exercise  of  legislative  power,  on  the  ground  that 
the  abrogated  law  undertook  to  invest  the  company 
with  rights  manifestly  inimical  to  navigation  and  com- 
merce, ip  that  it  assumed  to  grant  away  lands  subja- 
cent to  the  navigable  waters  of  the  lake.  In  comment- 
ing on  this  case  in  Lewis  v.  Portland y  25  Or.  133  (35 
Pac.  256,  42  Am.  St.  Eep.  772,  22  L.  R.  A.  736),  Mr. 
Chief  Justice  Lord  said : 

''There  the  grant  of  the  submerged  soil  of  the  lake 
was  in  such  quantity  as,  in  the  opinion  of  the  court, 
impaired  the  public  interest  in  its  waters,  and  oper- 
ated, if  irrepealable,  as  an  abdication  by  the  state  of 
its  trust  over  the  property. '^ 

It  would  seriously  unsettle  property  rights  of  ripa- 
rian owners  and  work  great  harm  to  navigation  if  it 
were  permitted  that  the  moment  low  water  should  dis- 
close a  sand  bar  that  is  liable  to  be  scoured  out  by  the 
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next  flood,  one  might  apply  to  the  state  and  get  a  deed 
in  fee  simple  for  such  a  place,  and  be  authorized  to  use 
it  as  a  basis  for  exactions  against  the  upland  owner. 

3.  For  the  reason  that  what  was  attempted  to  be  con- 
veyed is  in  the  general  course  of  navigation  af  that 
point  and  mainly  within  the  harbor  lines  as  established 
by  the  general  government,  and  that  the  state  had  no 
right  to  convey  the  property  and  so  abdicate  its  trust 
designed  to  protect  navigation,  the  decision  of  the  Cir- 
cuit Court  is  affirmed,  but  with  the  modification  that 
no  costs  or  disbursements  will  be  taxed  for  or  against 
the  defendants  Dabney,  they  having  disclaimed  in  their 
answer  any  interest  or  estate  in  the  tract,  although 
they  were  the  original  grantees  of  the  state. 

Affibmed  and  Modified. 


Argued  March  5,  reversed  March  24,  rehearing  denied  June  2,  1914. 

CEOW  V.  CROW. 

(139  Pac.  854.) 

Mortgages — Oonclnslveness — ^Matters  Concluded. 

1.  Under  Section  756,  L.  O.  L.,  making  decrees  other  than  certain 
kinds  enumerated  conclusive  between  the  parties  thereto  and  their 
representatives  and  successors  in  interest  in  respect  to  the  matter 
directly  determined  by  it,  a  decree  forclosing  a  mortgage  is  eonclusive 
that  at  the  time  of  the  decree  the  defendant  owed  plaintiff  the  amount 
adjudged  as  principal,  interest,  and  attorneys'  fees,  though  the  decree 
was  entered  upon  confession. 

[As  to  the  conclusiveness  of  a  judgment  foreclosing  a  mortgage, 
see  note  in  18  Am.  St.  Bep.  790.] 

Mortgages — Consideration — ^Evidence. 

2.  In  a  suit  for  an  accounting  and  to  compel  the  conveyance  of 
land  to  plaintiff,  evidence  held  to  show,  irrespective  of  a  former  decree 
to  that  effect,  that  plaintiff  was  indebted  to  defendant  in  the  amount 
of  a  mortgage  made  to  defendant  and  afterward  foreclosed  against 
plaintiff. 

Witnesses-  Credibility — ^Falsns  in  Uno  Falsns  in  Omnibns. 

3.  When  a  witness  deliberately  swears  to  a  material  fact,  and  in 
a  subsequent  case  admits  that  he  swore  to  that  fact,  but  that  his  tea- 
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timony  was  false,  and  does  not  claim  that  he  was  honestly  in  error  in 
his  evidence  in  the  first  instance,  a  court  cannot  rely  on  anything  to 
which  he  testifies,  unless  he  is  strongly  corroborated;  the  maxim 
"faUu3  in  uno  fcUsus  in  omnibtL8"  being  applicable. 

[As  to  credibility  of  witnesses,  see  note  in  86  Am.  Dec.  328. 
As  to  evidence  to  show  bias  or  credibility  of  witness,  see  note  in 
91  Am.  St.  Rep.  193.] 

Judgment — Concluslyeness — PersonB  Conclnded — Codefendants. 

4.  A  decree  setting  aside  as  fraudulent  as  to  plaintiff  a  convey- 
ance between  codefendants,  in  a  suit  in  which  the  codefendants  joined 
in  the  answer  and  agreed  in  their  evidence,  is  not  competent  evidence 
in  a  subsequent  suit  between  the  codefendants,  since  their  interests 
were  not  adverse  in  the  former  suit. 

Fraudulent  Conveyances — ^Enforcement  of  Beconveyance — Laches. 

5.  Where  plaintiff  mortgaged  and  afterward  conveyed  land,  as  he 
asserts,  to  evade  litigation  with  a  third  person,  and  in  1884  the 
grantee  refused  to  convey  a  portion  thereof  at  plaintiff's  request  to 
a  creditor  of  the  latter,  and  in  1893  refused  to  convey  to  plaintiff,  a 
suit  by  plaintiff  in  1909  to  compel  reconveyance  to  him,  after  death 
of  three  persons  familiar  with  the  transactions,  is  barred  by  laches. 

[As  to  the  enforcement  in  equity  of  stale  claims,  see  note  in 
Ann.  Cas.  1914B,  314.] 

From  Lane:  Lawrence  T.  Harris,  Judge. 

Department  1.    Statement  by  Mr.  Justice  Eamsey. 

This  is  a  suit  by  H.  G.  Crow  against  E.  J.  Crow  and 
Olive  Crow  for  an  accounting  and  to  require  defend- 
ants to  convey  to  the  plaintiff  certain  real  estate.  On 
the  death  of  plaintiff  pending  suit,  Albert  Abraham, 
as  his  executor,  was  substituted  as  plaintiff. 

The  court  below  entered  a  decree  against  the  de- 
fendants for  an  accounting,  etc.,  and  being  dissatis- 
fied therewith,  prosecute  this  appeal.  On  the  death 
of  E.  J.  Crow  pending  the  appeal  his  administratrix, 
Olive  Crow,  was  substituted  as  defendant. 

The  material  facts  appear  in  the  opinion  of  the 
court.  Eeversed  and  Suit  Dismissed. 

For  appellants  there  was  a  brief  over  the  names 
of  Mr.  Oliver  P.  Coshow,  Mr.  Lark  Bilyeu  and  Mr. 
Sjur  P.  Ness,  with  an  oral  argument  by  Mr.  Coshow. 
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For  respondent  there  was  a  brief  over  the  names 
of  Mr.  Albert  Abraham,  and  Messrs.  Brown  <&  Eddy, 
with  an  oral  argument  by  Mr.  Abraham. 

Mr.  Justice  Ramsey  delivered  the  opinion  of  the 
court. 

The  pleadings  in  this  case  are  too  prolix  to  be  set 
forth  in  this  opinion.  The  real  property  in  dispute  is 
situated  in  Douglas  and  Lane  counties.  The  prop- 
erty in  Douglas  County  consists  of  several  hundred 
acres  of  land,  and  that  in  Lane  County  consists  of  lots 
in  Eugene.  The  property  is  particularly  described 
in  the  complaint,  and  need  not  be  described  in  this 
opinion. 

The  following  is  a  brief  summary  of  the  main  points 
of  the  pleadings: 

^^This  is  a  suit  brought  by  H.  G.  Crow  against  his 
brother  E.  J.  Crow  and  his  wife,  Olive  Crow,  in  the 
Circuit  Court  for  Douglas  County.  The  plaintiff  died 
before  the  case  came  on  for  trial  and  Albert  Abraham 
was  substituted  as  party  plaintiff.  The  defendant  E. 
J.  Crow  died  after  this  appeal  was  taken  and  his 
widow,  Olive  Crow,  has  been  substituted  as  partv  de- 
fendant. 

^*The  plaintiff,  by  his  amended  complaint  filed  June 
9,  1909,  alleges :  That  being  indebted  to  Marks  &  Co., 
he  made,  executed,  and  delivered  his  note,  on  Janu- 
ary 12,  1878,  in  favor  of  the  said  firm,  for  the  sum  of 
$412.07  and  mortgaged  all  of  his  real  property,  de- 
scribing it,  to  the  firm  to  secure  the  pajTuent  of  this 
note.  That  the  defendant  E.  J.  Crow  purchased  the 
said  note  and  mortgage  and  became  the  owner  thereof 
on  October  25,  1880.  That  on  the  27th  day  of  Oc- 
tober, 1880,  the  plaintiff  herein  confessed  judgment 
in  the  Circuit  Court  for  Douglas  County  in  favor  of 
the  defendant  herein,  for  the  sum  of  $632.57,  the  same 
being  the  amount  then  due  on  the  note  and  mortgage 
given  to  Marks  &  Co.    That  the  plaintiff  herein  had 
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some  trouble  with  his  wife.  That  in  order  to  dis- 
courage litigation  on  her  part,  he  made,  executed,  and 
delivered  to  this  defendant  his  promissory  note  for 
the  sum  of  $6,500,  and  mortgaged  all  of  his  real  prop- 
erty to  this  defendant  to  secure  the  payment  of  said 
promissory  note,  and  he  alleges  that  it  was  executed 
on  April  22,  1880,  and  further  that  there  was  no  con- 
sideration for  the  said  note  and  mortgage,  except  a 
desire  to  so  encumber  his  property  in  order  to  discour- 
age litigation  with  his  wife  with  whom  he  had  trouble. 
October  28,  1880,  the  plaintiff  confessed  judgment  in 
said  court,  in  favor,  of  the  defendant,  for  the  sum  of 
$7,706.80,  this  being  the  amount  then  due,  with  in- 
terest and  costs,  on  the  $6,500  note,  dated  October  22, 
1879.  On  February  26,  1883,  the  plaintiff  made,  exe- 
cuted, and  delivered  to  the  defendant  his  warranty 
deed,  conveying  his  real  property  above  referred  to. 
It  is  alleged  that  there  was  no  consideration  for  such 
deed,  but  that  it  was  made  to  more  effectually  avoid 
any  financial  diflSculty  with  his  said  wife.  That  it  was 
verbally  understood  between  the  parties  that  the  de- 
fendant E.  J.  Crow  should  hold  the  title,  so  conveyed, 
in  trust.  And  that  when  the  defendant  had  been  re- 
paid what  the  plaintiff  owed  that  E.  J.  Crow  should 
roconvey  the  premises.  The  plaintiff  became  further 
indebted  to  the  above-mentioned  firm  of  Marks  &  Co., 
and  that  firm  did  on  the  19th  day  of  January,  1884, 
procure  a  judgment  against  the  plaintiff  herein,  in 
the  said  court,  for  the  sum  of  $623.96.  That  he  had 
no  property  out  of  which  this  judgment  could  be  made 
or  satisfied,  and  that  the  said  firm  brought  a  suit  in 
the  said  court  to  set  aside  the  transfer  of  the  property 
from  the  plaintiff  to  the  defendant  and  asked  for  an 
order  selling  the  said  property  to  satisfy  their  said 
judgment.  That  in  said  suit  the  plaintiff  and  the  de- 
fendant in  this  suit  were  made  defendant.  That  after 
a  trial  of  the  issues  in  that  suit  it  was  held  by  the 
court  that  the  transfer  from  the  plaintiff  to  the  de- 
fendant was  void  as  to  the  plaintiff  in  that  suit,  to 
wit,  Marks  &  Co.,  and  the  court  ordered  the  premises 
sold  to  satisfy  the  Marks  &  Co.  judgment   taken  on 
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January  19,  1884.  This  suit  was  appealed  by  the  de- 
fendants in  that  case  to  the  Supreme  Court.  That 
upon  such  appeal  the  case  was  tried  and  a  decree  ren- 
dered and  by  which  the  decree  of  the  Circuit  Court  was 
substantially  aflSrmed.  That  it  was  ordered  that  the 
premises  should  be  sold  and  that  from  the  proceeds 
should  be  paid :  First,  the  amount  of  the  costs  of  sale 
and  expense  of  the  suit;  second,  the  amount  of  the 
judgment  in  favor  of  E.  J.  Crow,  taken  on  October  27, 
1880,  on  the  first  Marks  &  Co.  note  and  mortgage  which 
he  had  bought,  and  at  the  time  of  the  decree  amount- 
ing to  $1,035.30;  third,  in  payment  of  the  amount  of 
the  Marks  &  Co.  judgment  of  January  19,  1884,  and 
amounting  at  the  time  of  the  decree  to  $747.29;  and, 
fourth,  that  the  remainder,  if  any,  be  paid  over  to  the 
defendant  E.  J.  Crow.  That  after  the  mandate  was 
received  in  the  Circuit  Court  an  execution  was  issued 
and  the  sheriff  for  said  county  sold  said  real  property 
on  April  4,  1887.  That  the  defendant  E.  J.  Crow  be- 
came the  purchaser  at  the  said  sheriff's  sale.  That 
his  bid  was  $4,000.  That  there  was  no  redemption 
from  the  sale.  And  that  a  sheriff's  deed  was  issued, 
by  the  order  of  the  said  court,  confirming  the  said  sale. 
That  plaintiff  herein  alleges  that,  it  was  verbally 
agreed  between  the  parties  that  E.  J.  Crow  should  bid 
in  the  said  property  and  hold  the  same  in  trust.  That 
he  should  have  the  right  to  convey  so  much  of  it  as 
might  be  necessary  to  reimburse  him  for  any  sums 
due  and  owing  to  him.  That  he  paid  the  sum  of 
$1,236.11  on  accoimt  of  the  satisfaction  of  the  Marks 
&  Co.  suit  and  judgment,  including  costs  and  disburse- 
ments, but  that  no  other  part  of  the  said  sum  of  $4,000 
was  in  fact  paid.  It  was  claimed  in  the  complaint 
that  the  defendant  E.  J.  Crow  had  secured  large  sums 
of  money  from  the  estate  of  the  father  and  of  the 
mother  of  these  parties,  belonging  rightfully  to  the 
plaintiff;  that  the  plaintiff  had  conveyed  an  undivided 
interest  in  a  lot  in  Eugene,  Oregon,  to  the  defendant 
in  trust.  The  court  specifically  finds  that  the  defend- 
ant did  not  get  any  money  from  said  estate  belonging 
to  the  plaintiff  and  that  the  conveyance  of  the  land  at 
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Eugene  was  an  absolute  sale,  and  no  further  mention 
will  be  made  of  these  matters  in  this  case.  It  is  al- 
leged that  the  defendant  sold  a  portion  of  the  land, 
referred  to  as  the  *  Looking  Glass  Property,'  which 
was  included  in  the  mortgages,  the  deed  of  February 
26,  1883,  and  also  in  the  sheriff's  sale  of  April  4,  1887, 
and  that  he  received  therefor  the  sum  of  $2,000.  That 
the  plaintiff  paid  large  sums  to  the  defendant  in 
wheat,  oats,  cattle,  and  sheep,  prior  to  the  said  sale  on 
execution,  and  that  the  defendant  refuses  to  account 
for  the  property  so  received.  That  the  plaintiff  re- 
fuses to  reconvey  the  said  premises  and  denies  that 
there  ever  was  or  had  been  any  trust  agreement  and 
claims  that  the  confession  of  judgment,  deeds,  and 
sale  on  execution  was  absolute  and  without  reserva- 
tion. The  plaintiff  prayed  for  an  accounting;  that  he 
have  a  judgment  in  $3,000;  that  the  sheriff's  deed, 
above  referred  to,  be  declared  a  trust  deed;  and  that 
it  be  declared  that  the  defendant  E.  J.  Crow  was  hold- 
ing the  unsold  lands  in  trust  for  the  use  and  benefit 
of  the  plaintiff. 

'*The  defendant  by  his  answer  entered  a  specific 
denial  as  to  the  material  allegations  of  the  complaint, 
and  by  affirmative  answer  sets  up  the  taking  and  mak- 
ing of  the  deed  of  February  26,  1883,  and  that  the 
same  was  for  a  valuable  consideration.  The  answer 
in  the  suit  brought  by  Marks  &  Co.  against  H.  G.  Crow 
and  E.  J.  Crow,  above  referred  to,  is  set  out  in  full 
in  the  answer  in  this  case.  H.  G.  Crow  was  the  mov- 
ing party  in  such  suit;  that  he  verified  and  filed  the 
answer  and  when  the  case  was  called  for  trial  he  was 
sworn  as  a  witness  and  testified  under  oath  as  to  the 
various  transactions  between  the  brothers ;  in  that  suit 
he  positively  identified  the  several  judgments  by  con- 
fession and  stated  that  the  amounts  were  true  and  cor- 
rect. That  the  deed  of  February  26,  1883,  was  abso- 
lute and  without  reservation,  and  that  he  surrendered 
possession  of  the  premises  to  E.  J.  Craw  on  that  date. 
That  after  that  time  when  he  was  on  the  land  he  was 
there  by  permission  only.  The  defendant  alleges  that 
the  plaintiff  is  estopped,  by  reason  of  the  said  proceed- 
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ings,  suits,  and  judgments,  to  which  he  was  a  party, 
by  the  execution  of  his  own  warranty  deed,  by  the  is- 
suance of  a  sheriff's  deed  after  confirmation  of  the 
sale  in  the  case  of  Marks  &  Co.,  in  which  sale  and  con- 
firmation he  acquiesced,  from  disputing  or  from  deny- 
ing the  title  of  this  defendant  to  the  premises  from 
which  he,  the  plaintiff,  solemnly  asserted  he  had  sold 
and  surrendered  to  the  defendant.  That  the  defend- 
ant has  been  and  is  the  owner  in  fee  simple  of  all  of 
the  properties  conveyed.  That  the  possession  of  a 
portion  of  the  said  premises  by  the  plaintiff  was  by 
the  permission  of  the  defendant  and  in  order  to  enable 
the  plaintiff  to  have  a  home.  That  the  claim  of  the 
plaintiff  set  up  herein  is  res  adjudicata  between  these 
parties ;  that  it  is  stale,  and  as  to  a  portion  that  it  is 
barred  by  the  statute  of  limitations. 

**The  reply  admits  the  filing  and  verification  of  the 
answer  in  the  'Marks'  case,  and  admits  that  the  plain- 
tiff herein,  as  a  defendant  in  that  suit,  did  testify 
as  alleged  by  the  defendant  herein,  but  claims  now 
that  when  he  did  so  testify  that  it  was  false,  and  that 
it  was  not  done  so  voluntarily,  but  that  this  defendant 
induced  him  to  swear  falsely  in  that  case. 

**This  suit  was  heard  on  depositions  taken  and  on 
testimony  taken  in  open  court,  and  a  decision  and 
decree  was  rendered  and  filed  herein  on  the  27th  day 
of  December,  1912.  The  court  below  by  its  said  de- 
cision holds  that  the  heirs  at  law  and  the  estate  of  H. 
G.  Crow  own  the  land,  describing  it,  with  certain  ex- 
ceptions recited  in  the  decree.  That  the  ownership 
of  tlie  said  land  by  said  estate  and  heirs  is  subject  to 
a  lion  held  by  E.  J.  Crow,  who  has  the  record  title,  but 
whose  real  title  is  that  of  a  trustee.  That  such  lien 
is  in  whatever  sum  may  be  owing  from  H.  G.  Crow  to 
E.  J.  Crow.  That  an  accounting  cannot  be  had  as  to 
what  amount  is  due  on  the  testimony  taken  in  the  case. 
That  an  accounting  should  be  had  for  the  purpose  of 
determining  the  sum  due  E.  J.  Crow,  and  E.  J.  Crow 
was  required  to  file  his  claim  within  20  days  from  the 
date  of  the  decree,  for  such  accounting.  A  decree  was 
rendered  on  this  decision,  and  from  this  decision  and 
decree  the  defendants  appeal  to  this  courf 
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It  is  claimed  by  the  plaintiff's  complaint,  that  on 
or  about  April  22,  1880  (nearly  34  years  ago),  the 
plaintiff  was  in  difficulty  with  a  recently  married  wife, 
and  anticipating  financial  difficulties  growing  out  of 
his  trouble  with  her,  and  in  order  to  discourage  and 
prevent  the  same,  he  made  and  executed  to  the  defend- 
ant his  promissory  note  for  the  sum  of  $6,500,  payable 
to  the  defendant,  and  at  the  same  time  executed  and 
delivered  to  the  defendant  a  mortgage  upon  the  real 
property  in  dispute  (or  nearly  all  of  it)  purporting 
to  secure  the  payment  of  said  promissory  note  and 
interest  thereon.  Said  mortgage  was  in  all  respects 
duly  executed,  witnessed,  and  acknowledged.  It  was 
recorded  April  22,  1880,  but  it  and  the  note  bear  date 
of  October  22,  1879.  The  complaint  alleges  that  said 
note  and  mortgage  were  really  executed  on  or  about 
April  22,  1880,  but  antedated  *' October  22,  1879. '^ 

Ida  May  Crow,  the  plaintiff  ^s  wife,  began  a  suit 
against  him  in  the  Circuit  Court  of  Douglas  County 
for  divorce  and  alimony  on  April  10, 1880,  and  process 
was  served  on  him  in  said  suit  on  April  19,  1880.  In 
her  complaint  in  said  suit,  his  wife  accused  him  of  cruel 
and  inhuman  treatment  of  her,  and  demanded  a  di- 
vorce and  alimony  in  the  sum  of  $500  a  year  and  for 
general  relief.  The  record  shows  that  he  was  mar- 
ried to  his  said  wife  on  October  25,  1879  (three  days 
after  the  date  of  said  promissory  note  and  said  mort- 
gage given  to  secure  it).  Said  suit  for  divorce  was 
pending  until  May  9,  1881,  and  on  that  day  a  decree 
was  rendered  by  said  Circuit  Court  granting  to  said 
Ida  May  Crow  a  divorce  from  H.  G.  Crow,  but  not 
granting  her  any  alimony,  her  demand  for  alimony 
having  been  in  the  meantime  stricken  out  by  consent. 

On  January  12,  1878,  the  plaintiff  made  and  deliv- 
ered to   S.  Marks   &   Co.  his    promissory   note   for 
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$421.07,  and,  at  the  same  time,  he  executed  to  said 
firm,  to  secure  the  payment  of  said  promissory  note,  a 
mortgage  upon  nearly  all  of  the  real  property  in  dis- 
pute.   This  mortgage  was  duly  recorded. 

The  plaintiff  alleges  that  the  note  and  mortgage  to 
the  defendant  for  $6,500,  made  as  stated  supra,  were 
executed  without  any  consideration,  and  that  he  did 
not  at  that  time  owe  the  defendant  anything,  and  he 
asserts,  in  his  complaint  and  in  his  evidence,  that  he 
made  said  note  and  mortgage  Ijecause  of  the  difficulty 
that  he  was  having  with  his  wife,  **to  prevent  and 
discourage"  financial  difficulties  with  her.  In  his  evi- 
dence he  says:  '*I  married  another  woman.  *  *  She 
stayed  two  weeks  with  me  and  she  ran  off  like  she  was 
crazy,  and  the  next  thing  I  knew  was  a  great  lawsuit 
and  a  large  howl.  I  read  it  *  •  and  I  knew  it  was 
false  from  beginning  to  end,  and  it  occurred  to  me 
that  I  had  better  talk  to  an  attorney.  His  name  was 
J.  H.  Kennedy.  I  handed  it  to  him,  and  says  I,  *  Ken- 
nedy, what  do  you  think  of  that!'  Well,  he  read  it  and 
turned  pale,  and  he  turned  kind  of  blue  like,  and  he 
says,  *  Henry,  there  is  nothing  to  it  but  a  speculation, 
and  there  will  have  to  be  something  done';  and  I  says, 
*I  don't  know  what  to  do.'  I  was  so  green.  I  knew 
nothing  about  law,  and  I  says  to  him,  'What  can  be 
done  or  what  will  we  dof  and  he  says,  'I  would  put 
everything  I  got  in  trust  to  some  person';  and  says 
I,  *You  attend  to  it  and  put  it  in  trust,  and  all  my 
honest  debts  is  to  come  out,  whatever  they  are.  I  did 
not  put  it  in  trust  against  any  honest  debts,'  says  I. 
*  I  would  never  do  that,' says  I.  *  *  *  I  don't  think  that 
there  is  anything  wrong  for  to  give  away  from  the 
gross  robbery  from  that  woman.'  I  did  (make  the 
mortgage).  He  (Kennedy)  fixed  up  the  papers. 
They  fixed  up  the  papers  and  I  signed  them.    Of 
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course,  they  were  exaggerated.  They  were  fixed  to 
cover  up  so  as  to  hold  my  property.  There  was  over 
1,000  acres  of  land.'' 

The  plaintiff  asserts  in  his  complaint  that  said 
mortgage  was  made  to  ** discourage  aud  prevent'* 
financial  difficulty  with  his  wife,  and,  in  his  evidence, 
he  swears  that  the  note  and  mortgage  were  made  to 
cover  up  and  to  hold  his  property.  He  testified  in  this 
suit  that  there  was  no  consideration  for  their  execu- 
tion. 

The  defendant  paid  S.  Marks  &  Co.  the  amount  due 
them  on  said  note  and  mortgage  made  to  them  by  the 
plaintiff,  as  stated  supra,  and  took  an  assignment 
thereof  to  himself.  On  October  27,  1880,  the  defend- 
ant herein  commenced  a  suit  in  the  Circuit  Court  of 
Douglas  County  against  the  plaintiff  herein  to  fore- 
close the  mortgage  made  by  the  plaintiff  herein  to  S. 
Marks  &  Co.,  and  by  them  assigned  to  this  defend- 
ant, and  process  was  served  on  the  plaintiff,  and  the 
plaintiff  herein  appeared  in  said  foreclosure  suit  and 
filed  a  written  stipulation  therein,  confessing  judg- 
ment for  the  sum  of  $421.07  principal,  and  $150  in- 
terest, and  $54.50  as  attorneys'  fees,  and  for  costs 
and  disbursements  and  for  a  decree  of  foreclosure 
therein,  and  agreeing  that  a  decree  for  said  sums  and 
for  a  foreclosure  of  said  mortgage  should  be  entered 
by  said  court  in  favor  of  E.  J.  Crow,  and  said  court 
entered  a  decree  in  accordance  with  said  stipulation. 

1.  On  October  28,  1880,  the  defendant  herein  com- 
menced in  the  Circuit  Court  of  Douglas  County  a  suit 
against  the  plaintiff  herein  to  foreclose  the  said  mort- 
gage given  by  the  plaintiff  herein  to  the  defendant 
herein  for  said  sum  of  $6,500  and  interest  as  stated 
supra.  Process  was  duly  served  upon  the  plaintiff, 
and  he  appeared  in  said  suit  and   signed   and   filed 
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therein  a  stipulation  by  which  he  confessed  judgment 
therein  in  favor  of  the  plaintiff  for  said  principal  sum 
of  $6,500  and  interest,  and  $426.80  as  attorneys'  fees, 
and  for  costs  and  disbursements,  and  agreed  that  a 
decree  for  said  sums  and  interest  and  costs  and  dis- 
bursements and  for  the  foreclosure  of  said  mortgage 
should  be  entered  by  said  court  in  said  suit.  On  the 
18th  day  of  October,  1880,  said  court  entered  a  decree 
for  said  $6,500  principal,  $780  interest  and  $426.80  as 
attorneys'  fees  and  for  costs  and  disbursemenVs  and 
foreclosing  the  mortgage  on  said  land,  etc.  This  de- 
cree was  entered  in  a  suit,  regularly  begun,  after 
personal  service  of  process  and  appearance  of  the 
defendant  therein,  on  his  stipulation  for  the  entry  of 
said  decree.  The  decree  was  regular,  the  court  hav- 
ing jurisdiction  of  the  subject  matter  of  the  suit  and 
of  the  person  of  the  defendant.  It  was  a  valid  decree. 
It  is  important  to  determine  the  effect  of  this  decree 
between  the  parties  thereto. 

Under  Section  756,  L.  0.  L.,  a  decree  of  this  kind  is 
conclusive  between  the  parties  thereto  and  their  rep- 
resentatives and  successors  in  interest  in  respect  to 
the  matter  directly  determined  by  it.  The  matter 
directly  determined  in  that  suit  was  that  H.  G.  Crow 
was  indebteded  to  E.  J.  Crow  in  the  said  principal 
sum  of  $6,500,  and  in  the  sum  of  $780  as  interest,  and 
in  the  sum  of  $426.80  as  attorneys'  fees,  and  that  he 
was  entitled  to  a  decree  for  said  sums  and  for  the 
foreclosure  of  said  mortgage  and  the  sale  of  said  real 
property.  Those  matters  were  alleged  in  the  plain- 
tiff's complaint  in  said  suit  and  they  were  directly 
determined  by  said  decree. 

In  Homer  v.  Fish,  18  Mass.  (1  Pick.)  439  (11  Am. 
Dec  218),  the  court  says: 
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' '  It  is  certainly  a  principle  admitted  by  all  the  courts 
in  tHe  abstract,  that  a  matter  of  controversy  which  has 
been  inquired  into  and  settled  by  a  court  having  juris- 
diction of  the  subject  cannot  be  drawn  into  question 
again,  in  another  suit  between  the  same  parties,  for 
fhe  purpose  of  defeating  or  avoiding  the  eflfects  of  a 
judgment  of  the  court  to  which  it  has  been  submitted." 

In  Bateman  v.  Willoe,  1  Sch.  &  Lef.  204,  Lord 
Redesdalb  says,  inter  alia: 

**It  is  not  sufficient  to  show  that  injustice  has  been 
done,  but  that  it  has  been  done  under  circumstances 
which  authorize  the  court  to  interfere;  because,  if  a 
matter  has  already  been  investigated  in  a  court  of 
justice,  according  to  common  and  ordinary  rules  of 
investigation,  a  court  of  equity  cannot  take  on  itself 
to  enter  into  it  again.  Rules  are  established,  some  by 
the  legislature,  some  by  the  courts,  for  the  purpose  of 
putting  an  end  to  litigation,  and  it  is  more  important 
that  an  end  be  put  to  litigation  than  that  justice  should 
be  done  in  every  case. ' ' 

In  2  Black,  Judgments  (2  ed.),  Section  500,  the 
author  says: 

*'That  the  solemn  and  deliberate  sentence  of  the 
law,  pronounced  by  its  appointed  organs,  upon  a  dis- 
puted fact  or  state  of  facts,  should  be  regarded  as  a 
final  and  conclusive  determination  of  the  question  liti- 
gated, and  should  forever  set  the  controversy  at  rest, 
is  a  rule  common  to  all  systems  of  jurisprudence.'' 

In  Garwood  v.  Garwood,  29  Cal.  514,  the  court  says : 

**The  judgment  of  a  court  having  jurisdiction  di- 
rectly upon  the  point  in  controversy  is,  as  a  plea  in 
bar,  and  as  evidence,  complete  and  conclusive  between 
the  same  parties  and  their  privies.  *  *  A  fact  or  mat- 
ter in  issue  is  that  upon  which  the  plaintiff  proceeds 
by  his  action,  and  which  the  defendant  controverts  in 
his  pleading.'* 

70  0*.— 85 
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Where  a  judgment  is  entered  by  agreement  of  the 
parties,  or  upon  confession  of  the  defendant  in  an  ac- 
tion pending  wherein  the  court  has  jurisdiction,  the 
judgment  so  rendered  is  conclusive  upon  the  parties, 
and  its  effect  is  the  same  as  it  would  have  been  if  it 
had  been  rendered  after  a  trial  on  the  merits:  Allen 
V.  Norton,  6  Or.  344 ;  1  Black,  Judgments,  §  78 ;  23 
Cyc.  78;  Siites  v.  McGee,  37  Or.  574  (61  Pac.  1129). 

In  Allen  v.  Norton,  6  Or.  344,  the  court  says : 

*'It  is  claimed  that  this,  being  a  judgment  by  con- 
fession under  a  particular  statute  (it),  has  not  the 
same  presumption  in  its  favor  as  one  rendered  by  the 
same  court  in  an  action  pending  in  court  in  the  regu- 
lar course  of  business.  So  far  as  this  matter  is  con- 
cerned, under  our  Code,  all  proceedings  are,  to  a  great 
extent,  regulated  by  statute,  and  we  think  great  uncer- 
tainty would  result  from  attempting  to  establish  dif- 
ferent rules  in  determining  the  effect  of  different 
classes  of  judgments  rendered  in  the  same  court,  and 
we  think  a  judgment  by  confession  must  be  deter- 
mined by  the  record  of  the  judgment,  and  the  judg- 
ment sale,  and  that  no  inquiry  can  be  had  into  the 
consideration  of  the  instrument  on  which  it  was 
founded ;  for  the  parties  by  agreeing  to  the  judgment, 
have  waived  all  right  to  impeach  the  consideration  of 
that  instrument  on  which  it  was  founded.'* 

1  Black,  Judgments,  Section  78,  says : 

*  *  In  contemplation  of  law,  a  judgment  on  a  warrant 
of  attorney,  is  as  much  an  act  of  the  court  as  if  it  were 
formally  pronounced  on  nil  dicit  or  a  cognovit,  and 
until  it  is  reversed  or  set  aside,  it  has  all  the  qualities 
and  effects  of  a  judgment  on  a  verdict.  A  judgment 
upon  confession  is  therefore  just  as  conclusive  be- 
tween the  parties  and  their  privies,  of  the  facts  and 
points  necessarily  involved  in  and  determined  by  it, 
and  as  final  a  bar  to  the  maintenance  of  another  suit 
for  the  same  demand,  as  any  other  judgment.'* 
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The  decree  in  favor  of  E.  J.  Crow  and  against  H. 
O.  Crow,  referred  to  supra,  on  the  $6,500  note  and 
mortgage,  was  rendered  in  a  suit  pending  after  ser- 
vice of  process  and  the  appearance  of  the  defendant, 
and  the  defendant  stipulated  in  writing  that  it  should 
be  entered,  and  the  court  entered  said  decree  in  ac- 
cordance with  said  stipulation  and  the  demand  of  the 
complaint  in  that  suit.  That  decree  established  con- 
clusively that,  at  the  date  of  its  rendition,  H.  G.  Crow 
owed  E.  J.  Crow,  including  principal,  interest,  and 
attorneys'  fees,  the  sum  of  $7,706.80.  The  plaintiff  in 
this  suit  attempts  to  show  by  the  evidence  of  him- 
self that  there  was  no  consideration  for  the  execution 
of  said  $6,500  note  and  the  mortgage  executed  to  se- 
cure its  payment,  and  that,  therefore,  said  decree 
based  on  said  note  and  mortgage  does  not  show  that 
H.  G.  Crow  owed  E.  J.  Crow  said  sum  of  money ;  but 
said  decree  was  rendered  by  a  court  of  competent 
jurisdiction  upon  said  note  and  mortgage,  and  he  ap- 
peared in  said  court  and  agreed  in  writing  that  said 
decree  should  be  entered  against  him  in  all  respects 
as  it  was  entered,  and,  hence,  said  decree  conclusively 
establishes  the  fact  that  he  owed  E.  J.  Crow  at  that 
time  $7,706.80.  H.  G.  Crow  does  not  claim  that  there 
was  any  fraud  on  the  part  of  E.  J.  Crow  in  obtaining 
said  note,  or  said  mortgage,  or  said  decree.  His  at- 
tempt now  is  to  impeach  said  decree  by  testifying  that 
there  was  no  consideration  for  the  execution  of  said 
note  and  mortgage,  and  that  he  made  them  to  cover 
up  his  property  to  prevent  his  wife's  obtaining  against 
him  alimony  for  which  she  had  sued.  But  he  cannot 
be  heard  now  to  urge  any  such  claim,  H.  O.  Crow 
and  his  privies  are  conclusively  bound  by  said  decree. 

E.  J.  Crow  testified  that  H.  G.  Crow  owed  him 
$6,500  for  which  said  note  and  mortgage  were  given, 
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and  H.  G.  Crow,  in  a  suit  brought  against  him  and  S. 
J.  Crow  and  referred  to  below,  testified  positively  that 
he  owed  said  E.  J.  Crow  said  $6,500,  and  that  said 
promissory  note  and  said  mortgage  represented  a  real 
bona  fide  debt  that  he  owed  E.  J.  Crow. 

2.  We  hold  that  said  decree  established  conclusively 
that  H.  G.  Crow  owed  E.  J.  Crow  the  amount  for 
which  it  was  entered,  and  that  H.  G.  Crow  failed  to 
show,  by  a  preponderance  of  the  evidence  apart  from 
said  decree,  that  he  did  not  owe  E.  J.  Crow  the  amount 
stated  in  said  note.  It  is  true  that  he  swore  that  he 
did  not  owe  it,  but  it  is  true,  also,  that  in  another  case 
referred  to  below,  where  his  evidence  was  material, 
he  testified  that  he  did  owe  Qaid  money.  There  was 
an  utter  failure  on  the  part  of  H.  G.  Crow  to  show 
that  E.  J.  Crow  induced  him  to  testify  as  he  did  in  the 
case  referred  to. 

3.  The  maxim  ^^falsus  in  quo  falsus  in  omnihus^^ 
applies  to  this  witness.  When  a  witness  deliberately 
swears  to  a  material  fact,  and  in  a  subsequent  case 
admits  that  he  did  swear  to  that  fact,  but  testifies  that 
it  was  false,  and  does  not  claim  that  he  was  honestly 
in  error  in  his  evidence  in  the  first  instance,  a  court 
cannot  rely  on  anything  to  which  he  testifies,  unless 
he  is  strongly  corroborated.  In  this  case,  he  is  not 
strongly  supported  by  any  witness  as  to  any  material 
facts  in  dispute.  One  witness  testified  that  he  heard 
E.  J.  Crow  say  that  H.  G.  Crow  was  going  to  put  his 
property  out  of  his  hands,  but  E.  J.  Crow  denies  hav- 
ing made  said  statement.  Apart  from  the  evidence 
of  that  witness  as  to  what  he  claims  to  have  heard  E. 
J.  Crow  say,  there  is  no  material  evidence  produced 
by  the  plaintiff  to  show  that  the  $6,500,  mentioned  in 
said  note  and  mortgage,  did  not  represent  a  bona  fide 
debt  in  that  amount  owing  by  him  to  the  defendant, 
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excepting  the  evidence  of  the  plaintiff  himself.  His 
evidence  is  contradicted  by  the  evidence  of  the  defend- 
ant, by  the  promissory  note,  and  the  mortgage  given 
for  said  debt,  by  his  acts  in  confessing  judgment 
therefor,  and  by  his  own  evidence  given  in  another 
ease,  and  referred  to  infra. 

For  the  reasons  stated  supra,  we  find  that,  at  the 
ilate  of  said  promissory  note  and  mortgage,  the  plain- 
tiff did  owe  the  defendant  said  sum  of  $7,706.80,  and 
that  said  decree  for  $7,706.80  based  thereon,  waS  a 
valid  decree,  and  that  it  has  not  been  impeached.  As 
the  plaintiff  does  not  claim  to  have  paid  more  than  a 
small  portion  of  said  decree,  the  holding  that  said  de- 
cree for  said  amount  was  valid  and  conclusive  evi- 
dence of  the  existence  of  said  debt,  practically  deter- 
mines this  case  in  favor  of  the  defendant,  as  the  final 
determination  is  controlled  by  that  fact. 

On  February  26,  1883,  the  plaintiff  conveyed  all 
of  the  property  in  dispute  except  the  Eugene  property 
to  the  defendant  for  the  expressed  consideration  of 
$4,000.  The  evidence  shows  that  the  plaintiff  had 
made  some  payments  on  the  amount  that  he  owed  the 
defendant  on  the  said  decrees,  and  the  defendant  made 
some  deductions  from  the  amount,  and  took  the  said 
deed  to  the  said  real  property  in  payment  of  the  bal- 
ance of  the  debt  that  the  plaintiff  owed  him  on  the 
two  decrees.  The  conveyance  was  an  ordinary  war- 
ranty deed  without  conditions.  The  plaintiff  became 
again  indebted  to  S.  Marks  &  Co.  in  the  sum  of  $623.96, 
and  said  firm  obtained  a  judgment  against  him  in  the 
Circuit  Court  of  Douglas  County  for  that  amount, 
and,  not  being  able  to  find  anything  belonging  to  the 
plaintiff  out  of  which  to  make  said  judgment,  said 
firm  began  a  creditor's  suit  against  H.  G.  Crow  and 
E.  J.  Crow  to  set  aside  the  deed  of  conveyance  made 
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by  said  H.  G.  Crow  to  E.  J.  Crow,  as  stated  supra,  on 
the  ground  that  said  deed  was  made  to  defraud  said 
firm  as  a  creditor  of  H.  G.  Crow  and  without  consid- 
eration. 

4.  The  court  made  a  decree  holding  said  deed  to  be 
fraudulent  as  to  said  firm,  and  requiring  the  sale  of 
said  real  premises,  and  ordering  the  proceeds  of  said 
sale  to  be  applied  to  the  payment  of  the  said  judg- 
ment of  said  firm  and  providing,  also,  that  whatever 
of  the  proceeds  of  said  sale  remained  after  paying 
the  amount  due  S.  Marks  &  Co.  should  be  paid  or  de- 
livered to  E.  J.  Crow,  the  grantee  in  said  deed.     Said 
property  was  offered  for  sale  under  said  decree  and 
sold  to  E.  J.  Crow  for  $4,000.     Said  sale   was  con- 
firmed, and  a  sheriff's  deed  for  said  premises,  in  due 
form,  was  made  to  E.  J.  Crow,  vesting  in  him  the  title 
to  said  property  in  fee,  without  any    condition.     In 
said  suit  of  S.  Marks  &  Co.  against  H.  G.  Crow  and 
E.  J.  Crow,  said  H.  G.  Crow  was  a  witness,  and  testi- 
fied that  he  owed  E.  J.  Crow  on  October  29,  1880,  the 
date  of  the  entry  of  said  decree  in  favor  of  E.  J.  Crow 
on  the  note  and  mortgage    for   $6,500,    the    sum    of 
$7,706.80,  and  that  he  had  paid  E.  J.  Crow  some  on 
said  indebtedness,  and  that  he  owed  him  at  the  date 
of  the  execution  of  said  deed  of  conveyance,  made  by 
him  to  E.  J.  Crow,  the  amount  stated   in    said   deed 
($4,000).     He  testified,  also,  that  that  amount  was  a 
fair  price  for  the  land,  and  that  said  sale  **was  abso- 
lute, entire,  and  without  reservation,"  and  that  he, 
on  making  said  deed,  surrendered  the  possession  of 
the  land  to  E.  J.  Crow  and  moved  to  Lane    County. 
He  testified  that  afterwards,  E.  J.  Crow  told  him  that 
if  he  would  go  on  the  land  and  take  care  of  it  he  would 
pay  him  for  his  work,  etc. 
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The  decree  of  the  court  in  said  creditor's  suit  of 
S.  Marks  d  Co.  v.  H,  G,  Crow  and  E.  J.  Crow  was  an 
adjudication  of  the  matters  determined  thereby  as  be- 
tween said  firm  and  H.  G.  Crow  and  E.  J.  Crow,  be- 
cause the  interests  of  said  firm  and  said  other  parties 
were  adverse  to  each  other;  but  said  decree  was  not 
an  adjudication  of  the  rights  of  H.  G.  Crow  as  to  E. 
J.  Crow,  because  their  interests  in  said  suit  were  not 
adverse  to  each  other.  They  joined  in  their  answer, 
and  it  was  verified  by  H.  G.  Crow.  Both  were  sworn 
in  that  cause,  and  they  agreed  substantially  in  their 
evidence  as  to  the  facts.  The  decree  in  that  case  is 
not  competent  evidence  to  prove,  in  this  case,  that  said 
deed  was  made  without  consideration. 

In  23  Cyc.  1279,  the  author  says: 

*^  Although  a  judgment  is  conclusive  upon  all  the 
parties  to  the  action,  so  that  no  one  can  allege  any- 
thing contrary  to  it  merely  because  his  coplaintiff  or 
codefendant  is  not  joined  with  him  in  the  second  suit, 
yet  the  estoppel  is  raised  only  between  those  who  were 
adverse  parties  in  the  former  suit,  so  that  the  judg- 
ment therein  settles  nothing  as  to  the  relative  rights 
or  liabilities  of  the  coplamtiflfs  or  codefendants  inter 
sese,  unless  their  conflicting  or  hostile  claims  were 
brought  into  issue  by  cross-petitions  or  separate  and 
adverse  answers  and  were  thereupon  actually  liti- 
gated and  adjudicated." 

In  Ostrander  v.  Hart,  130  N.  Y.  413  (29  N.  E.  745), 
the  court  says : 

**A  judgment  against  a  plaintiff  in  favor  of  a  de- 
fendant determines  nothing  between  the  latter  and  a 
codefendant,  because,  although  both  are  parties  to  the 
action,  they  are  not  *  adverse  parties'  as  that  phrase 
is  applied  to  the  subject  of  former  adjudication." 

In  volume  2  of  his  work  on  Judgments  (2  ed.),  Sec- 
tion 599,  Mr.  Black  says : 
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*'As  a  general  rule,  parties  to  a  judgment  are  not 
bound  by  it  in  a  subsequent  controversy  between  them- 
selves, unless  they  were  adversary  parties  in  the 
original  action.  That  is  to  say,  a  judgment  for  or 
against  two  or  more  joint  parties  ordinarily  deter- 
mines nothing  as  to  their  respective  rights  or  liabili- 
ties as  against  each  other  in  their  own  subsequent  con- 
troversy. '  * 

In  volume  1  of  his  work  on  Judgments  (4  ed.),  Sec- 
tion 158,  Mr.  Freeman  says: 

''Parties  to  a  judgment  are  not  bound  by  it,  in  a 
subsequent  controversy  between  each  other,  unless 
they  were  adversary  parties  in  the  original  action.  If 
A  recovers  judgment  against  B  and  C,  upon  a  con- 
tract, which  judgment  is  paid  by  B,  the  liability  of  C 
to  B  in  a  subsequent  action  for  contribution  is  still 
an  open  question,  because  as  to  it  no  issue  was  made 
or  tried  in  the  former  suit." 

In  Conwell  v.  Thompson,  50  111.  329,  the  syllabus  is  ; 

**The  record  of  proceedings  in  a  suit  in  chancery 
is  not  even  prima  facie  evidence  in  favor  of  one  of 
the  parties  thereto  against  another  in  a  proceeding 
at  law,  where,  as  between  those  parties,  in  the  chan- 
cery suit  in  which  they  were  codefendants,  there  was 
nothing  litigated." 

See,  also,  on  this  point  O'RourJce  v.  Lindell  Ry.  Co., 
142  Mo.  351  (44  S.  W.  254) ;  Estate  of  Heydenfeldt, 
127  Cal.  456  (59  Pac.  839) ;  Buffington  v.  Cook,  35  Ala. 
312  (73  Am.  Dec.  491) ;  Koelsch  v.  Mixer,  52  Ohio  St. 
207  (39  N.  E.  417) ;  Eikenberry  v.  Edwards,  71  Iowa, 
85(32N.  W.183). 

As  stated  supra,  in  the  case  of  S.  Marks  d  Co.  v. 
H.  G.  Crow  and  E.  J,  Crow  to  set  aside  the  deed  of 
conveyance  referred  to  above,  H.  G.  Crow  and  E.  J. 
Crow  were  codefendants  and  filed  a  joint  answer 
therein;  but  no  issue  as  to  their  rights  as  between 
themselves  was  made  or  determined  by  the  decree  in 
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that  case,  except  that  the  decree  therein  provided  that 
the  surplus  of  the  proceeds  of  the  sale  of  said  real 
property  remaining  after  the  payment  of  what  was 
due  S.  Marks  &  Co.  should  be  delivered  or  paid  to 
E.  J.  Crow.  This  was  a  recognition  of  the  fact  that 
said  property  was  understood  by  the  court  granting 
said  decree  to  belong  to  E.  J.  Crow. 

We  do  not  find  it  necessary  to  go  into  the  question 
as  to  whether  the  plaintiff  could  be  permitted  to  main- 
tain this  suit  in  view  of  his  statement  in  his  complaint 
and  in  his  evidence  to  the  effect  that  he  made  the  mort- 
gage for  $6,500  to  the  defendant  to  cover  up  his  prop- 
erty, so  that  his  wife  could  not  compel  him  to  pay  her 
alimony. 

We  find  from  the  evidence  that  the  plaintiff  was  in- 
debted to  the  defendants  in  said  sum  of  $6,500  when 
he  made  the  said  promissory  note  to  the  defendant  and 
executed  to  him  said  mortgage.  We  base  this  finding 
on  the  decree  of  the  Circuit  Court  made  in  the  suit 
brought  to  foreclose  said  mortgage  and  upon  the  other 
evidence  as  stated  supra.  That  decree  conclusively 
established  that  fact,  but  in  addition  to  said  decree  we 
have  the  positive  evidence  of  the  defendant  that  the 
plaintiff  owed  him  that  sum  and  the  equally  positive 
evidence  of  the  plaintiff,  given  in  said  suit  of  S.  Marks 
&  Co.  that  he  owed  the  defendant  that  amount,  and 
the  presumption  arising  from  the  execution  of  said 
note  and  mortgage  and  the  confessing  of  said  judg- 
ment. On  the  other  hand,  we  have  the  evidence  of  the 
plaintiff,  given  in  this  case,  that  he  did  not  owe  said 
money  and  that  he  executed  said  note  and  mortgage  to 
cover  up  his  property  to  prevent  his  wife's  recovering 
from  him  alimony.  We  have  also,  the  evidence  of  an- 
other witness  that  he  heard  E.  J.  Crow,  at  one  time, 
say  that  the  plaintiff  was  going  to  put  his  property  out 
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of  his  hands,  and  E.  J.  Crow's  denial  of  that  state- 
ment. We  are  constrained  by  the  evidence  to  find 
against  the  plaintiff  as  to  said  indebtedness  and  as  to 
the  purpose  for  which  he  executed  said  note  and  mort- 
gage. We  can  give  little  weight  to  the  evidence  of  the 
plaintiff  for  the  reason  that  he  stands  impeached  by 
his  own  evidence.  He  swore  falsely  either  in  this  case 
or  in  the  said  creditor's  suit.  He  says  that  he  swore 
falsely  in  the  creditor's  suit,  but  we  have  no  means  of 
knowing  whether,  that  statement  is  true  or  not,  and, 
hence,  we  are  constrained  to  distrust  all  his  evidence. 
We  do  not  find  any  reason  to  believe  from  the  evidence 
that  the  plaintiff  acted  under  the  influence  of  the  de- 
fendant in  any  of  the  transactions  related  in  this  case. 
The  plaintiff  deeded  said  land  to  the  defendant  in  Feb- 
ruary, 1883,  and  began  this  suit  about  June,  1909, 
about  26  years  after  he  conveyed  away  said  land. 

5.  The  plaintiff  testified  that  in  1884  he  asked  the 
defendant  to  convey  a  small  portion  of  the  land  in  dis- 
pute to  S.  Marks  &  Co.,  to  pay  a  bill  that  he  owed  said 
firm  at  that  time,  and  that  the  defendant  refused  to 
make  said  deed. 

B.  L.  McKee,  a  witness  for  the  plaintiff,  testified 
that,  in  1893,  he  heard  a  conversation  between  the 
plaintiff  and  defendant,  and  that  the  plaintiff  de- 
manded of  the  defendant  that  the  latter  deed  to  him 
the  home  place,  and  that  the  defendant  refused  to  do 
so.  If  those  witnesses  tell  the  truth,  the  defendant 
refused  to  make  a  deed  to  one  piece  of  land  25  years 
before  this  suit  was  commenced,  and  he  refused  to  deed 
hira  the  home  place  15  years  before  he  began  this  suit. 
If  the  plaintiff's  claim  was  true,  that  the  defendant 
was  holding  this  property  as  his  trustee,  the  refusal 
of  the  defendant  to  make  those  conveyances  was  a  vio- 
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lation  of  a  trust,  and  the  plaintiff  should  have  brought 
a  suit  long  ago  to  obtain  a  reconveyance  of  the  land. 

A.  H.  Kennedy  was  the  person  who  prepared  the 
$6,500  note  and  mortgage  and  who  foreclosed  said 
mortgage,  and  it  appears  from  the  evidence  that 
he  knew  the  facts  as  to  the  indebtedness  repre- 
sented by  said  note  and  mortgage  and  why  they 
were  executed.  Judge  J.  J.  Walton  assisted  in 
transacting  some  of  the  important  business  between 
these  parties.  The  mother  of  the  plaintiff  and  de- 
fendant was  in  a  position  to  know  many  of  the  mate- 
rial facts.  But  the  plaintiff  delayed  bringing  this 
suit  to  obtain  a  reconveyance  of  the  property  in  dis- 
pute  until  after  Walton  and  his  mother  had  died  and 
Kennedy  was  either  dead  or  where  he  could  not  be 
reached  and  produced  as  a  witness,  and  until  the  facts 
were  stale  and  impossible  to  be  proved  as  fully  as  they 
could  have  been  shown  20  years  ago.  Both  of  the  par- 
ties were  elderly  men  when  this  suit  was  commenced, 
and  both  have  died  since  that  time.  By  thus  delaying 
bringing  a  suit,  the  plaintiff  was  guilty  of  laches,  and 
his  supposed  cause  of  suit  became  stale.  As  courts  of 
equity  aid  the  vigilant  rather  than  those  who  slumber 
on  their  rights,  the  plaintiff's  laches  in  waiting  so  long 
before  bringing  a  suit  is  of  itself  a  good  reason  for 
holding  that  no  relief  should  be  granted  to  his  succes- 
sors in  interest:  Wilson  v.  Wilson,  41  Or.  459  (69  Pac. 
923) ;  Loomis  v.  Rosenthal,  34  Or.  585  (57  Pac.  55) ; 
O'Brien  v.  Wheelock,  184  U.  S.  450  (46  L.  Ed.  636,  22 
Sup.  Ct.  Rep.  354) ;  Patterson  v.  Hewitt,  195  U.  S.  309 
(49  L.  Ed.  214,  25  Sup.  Ct.  Rep.  35). 

The  material  facts  upon  which  the  plaintiff  relied 
were  practically  unsupported  by  any  evidence  except- 
ing that  of  himself,  and  his  evidence  was  contradicted 
by  his  own  evidence  given  in  another  case,  and  by  his 
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own  admitted  acts  and  by  the  evidence  of  the  defend- 
ant, and  hence,  we  are  constrained  to  hold  that  the 
plaintiff  failed  to  make  out  a  case  justifying  the  grant- 
ing of  relief.  What  the  true  facts  of  this  case  were, 
we  cannot  know,  because  of  the  conflict  in  the  evidence, 
but  we  hold  that  the  plaintiff  has  failed  to  show,  by  a 
preponderance  of  the  evidence,  any  right  to  relief. 
The  weight  of  the  evidence  is  with  the  defendant.  The 
plaintiff  was  discredited  by  his  contradictory  state- 
ments made  under  oath. 

We  hold  that  the  successors  in  interest  of  the  de- 
fendant own  the  property  in  dispute,  and  that  the  suc- 
cessors in  interest  of  the  plaintiff  are  not  entitled  to 
any  of  the  property  in  dispute  or  to  any  accounting. 

The  court  below  held  that  the  property  in  Eugene 
belonged  to  the  defendant,  and  as  there  was  no  appeal 
from  that  part  of  the  decree  of  the  court  below,  it  will 
stand. 

We  find  that  the  court  below  erred,  and  all  of  the 
decree  of  the  court  below,  excepting  that  portion 
thereof  holding  that  the  defendant  owned  the  property 
in  Eugene,  is  reversed,  and  the  plaintiff 's  complaint  is 
dismissed,  but  neither  party  will  recover  costs  or  dis- 
bursements in  this  court  or  in  the  court  below. 

Bevebsed  and  Suit  Dismissed. 

Mr.  Chief  Justice  McBride,  Mr.  Justice  Moore  and 
Mr.  Justice  Burnett  concur. 
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SCHALLER  v.  PACIFIC  BRICK  CO.* 

(139  Pac.  913.) 

Master    and    Senraat— Injury    to    Serrant— Actions — Sni&ciency  of 
Evideace. 

1.  In  an  action  for  injuries  to  a  Bervant,  evidence  held  to  tend  to 
show  that  the  accident  was  occasioned  by  some  insecurity  in  the 
brakes  or  clutches  used  for  stopping  and  starting  the  machine  oper- 
ated by  plaintiff. 

[As  to  liability  of  master  to  servant  for  injuries  due  to  defec- 
tive machinery  or  materials,  see  notes  in  77  Am.  Dec.  218;  98 
Am.  St.  Bep.  289,  and  see  notes  in  92  Am^  Dee.  213;  21  Am.  Bep. 
579;  34  Am.  Bep.  621;  54  Am.  Bep.  726;  57  Am.  Bep.  727.] 

Master  and  Servant— Injuries  to  Servant— Action — ^Admissibility  of 
Evidence. 

2.  In  an  action  for  injuries  to  a  servant  caused  by  the  unexpected 
starting  of  the  machine  which  he  was  operating,  testimony  that  the 
only  way  of  locking  the  machine  to  prevent  its  going  into  the  gear 
was  a  piece  of  rawhide  hanging  upon  it  was  relevant. 

[As  to  unexplained  starting  of  machine,  whereby  employee  is 
injured,  as  warranting  inference  of  negligence  on  part  of  the 
employer,  see  note  in  Ann.  Gas.  1912D,  541.] 

Witnesses — Cross-examination — Scope  and  Extent. 

3.  In  an  action  for  injuries  to  a  servant  from  the  unexpected  start- 
ing of  the  machine  operated  by  him,  cross-examination  of  witnesses 
by  plaintiff's  counsel  as  to  whether  the  machine  was  intended  to  be 
operated  by  stopping  between  every  operation,  and  as  to  the  practi- 
cability of  constructing  a  locking  device  that  would  hold  the  lever 
controlling  the  gear,  wherever  it  was  set,  was  not  ground  for  reversal. 

Trial — Injuries  to  Servant — Actions — ^Instructions. 

4.  In  an  action  for  injuries  to  a  servant,  an  instruction  giving  a 
complete  statement  and  almost  a  quotation  of  the  employer's  liabil- 
ity law,  which  might  have  been  misleading  as  inducing  a  verdict  on 
defects  or  omissions  not  alleged  in  the  complaint,  was  not  erroneous, 
when  considered  in  connection  with  other  instructions  that  the  jury 
should  only  consider  whether  the  defendant  was  negligent  in  the 
particular  respect  set  forth  in  the  complaint,  and  that  plaintiff  must 
establish  that  the  machine  started  up  in  the  manner  claimed,  and  that 

*0n  the  question  whether  the  unexplained  starting  of  machinery 
is  evidence  of  negligence,  see  note  in  44  L.  B.  A.  (N.  S.)  1050.  And 
upon  the  presumption  of  negligence  of  the  master  from  the  unex- 
plained starting  of  machinery  injuring  servant,  see  note  in  1  L.  B.  A. 
(N.  S.)  298. 

For  authorities  on  the  question  of  abrogation  of  defense  of  assump- 
tion of  risk  by  federal  Employers'  Liability  Act,  see  note  in  47  L.  B.  A. 
(N.  S.)  62.  Beporteb. 
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it  was  caused  so  to  do  by  reason  of  the  machine  being  out  of  repair 
in  the  respects  alleged  in  the  complaint,  and  specifically  enumerating 
the  defects  and  claims  of  negligence  mentioned  in  the  complaint. 

Master  and  Servant — Injuries  to  Servant — ^Assumption  of  &lsk — ^Bdi- 
ployers'  Liability  Law. 

5.     In  actions  brought  under  the  Employers'  Liability  Act   (Laws 
1907,  p.  302),  the  defense  of  assumption  of  risk  is  not  available. 

[As  to  assumption  of  risk  by  servant  on  failure  of  master  to 
perform  statutory  duty,  see  note  in  Ann.  Cas.  1913C,  210.] 

From  Yamhill :  Percy  R.  Kelly,  Judge. 

Department  1.  Statement  by  Mb.  Chief  Justice 
McBride. 

This  is  an  action  by  Roy  Schaller  against  the  Pacific 
Face  Brick  Company,  a  corporation,  for  personal  in- 
juries sustained  by  plaintiff  while  operating  a  dry 
press  brick  machine  in  defendant's  factory.  The  cir- 
cumstances out  of  which  the  injury  arose  are  stated  in 
the  complaint  in  the  following  language : 

**That  on,  to  wit,  the  15th  day  of  November,  1912, 
and  for  some  time  prior  thereto,  the  above-named 
plaintiff  was  in  the  employment  of  the  said  defendant 
corporation  as  an  operator  of  a  certain  dry  press 
brick  machine  in  said  defendant's  factory  hereinabove 
mentioned,  in  Yamhill  County,  State  of  Oregon;  *  * 
that  at  and  during  the  times  above  mentioned  the  said 
defendant  carelessly  and  negligently  failed  to  keep 
said  brick  press  machine  in  repair  and  in  good  run- 
ning order,  in  that  one  of  the  cogs  on  a  certain  gear 
wheel  of  said  machine  was  broken  off  and  missing,  and 
other  cogs  on  said  wheel  were  badly  worn  and  defec- 
tive, and  in  that  the  clutches  and  brakes  on  said  ma- 
chine were  loose,  insecure,  and  defective,  and  that,  by 
reason  thereof,  when  the  lever  which  controlled  the 
motive  power  of  said  machine  was  moved  or  operated 
for  the  purpose  of  throwing  the  said  machine  out  of 
gear  and  bringing  it  to  a  stop,  said  machine,  after  it 
was  brought  to  a  stop,  would  and  did  at  various  times 
suddenly  and  unexpectedly  go  into  gear  and  into  op- 
eration; that,  by  reason  of  the  said  defects  hereinbe- 
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fore  alleged,  said  machine  on  the  said  15th  day  of 
November,1912,  and  for  some  time  prior  thereto,  be- 
came and  was  in  a  dangerous,  insecure,  and  defective 
condition,  all  of  which  was  well  known  to  the  said 
defendant  company,  but  that,  notwithstanding  such 
knowledge  on  the  part  of  said  defendant,  it  carelessly 
and  negligently  permitted,  allowed,  and  directed  that 
said  machine  be  used  and  operated,  without  due  re- 
gard for  the  safety  or  welfare  of  the  plaintiff  herein ; 
*  *  that  on,  to  wit,  the  15th  day  of  November,  1912, 
said  plaintiff,  while  in  the  emploj'^ment  of  said  defend- 
ant company,  as  aforesaid,  and  in  obedience  to  the 
orders  and  directions  of  said  defendant,  put  his  right 
hand  into  the  said  machine,  while  it  was  out  of  gear 
and  not  in  operation,  for  the  purpose  of  filling  the  dies 
thereof  with  clay  and  earth,  and  that,  while  plaintiff's 
said  hand  was  in  said  machine,  as  aforesaid,  the  said 
machine,  by  reason  of  the  defects  hereinbefore  alleged, 
suddenly  and  unexpectedly  went  into  gear  and  opera- 
tion, and  thereby  crushed,  bruised,  and  injured  the 
flesh,  muscles,  nerves,  tendons,  and  bones,  of  plain- 
tiff's said  hand  and  arm;  that  plaintiff,  by  reason  of 
said  injuries,  does  now  suffer,  and  ever  since  said  in- 
juries were  received  has  suffered,  great  physical  pain 
and  mental  anguish,  and  is  permanently  injured  and 
disfigured/' 

The  machine  is  described  in  defendant's  brief  as 
follows : 

*'It  may  be  defined  as  a  machine  which  presses  and 
molds  loose  clay  into  bricks.  The  loose  clay  enters  at 
the  top  of  the  machine  and,  passing  through  it,  de- 
scends into  charger  boxes  or  molds,  where  it  is,  by 
means  of  dies  or  plungers,  compressed  into  bricks. 
Four  bricks  are  made  with  each  completed  operation 
of  the  machine.  The  motive  power  is  steam.  To  the 
left  of  the  machine,  as  the  operator  faces  it,  the  court 
will  notice  a  drive  wheel  encircled  by  a  belt.  What  is 
known  as  a  friction  clutch  operates  in  conjunction  with 
said  drive  wheel,  thereby  supplying  or  shutting  off  the 
steam  motive  power.     Two  pairs  of  wooden  clutch 
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blocks,  one  pair  being  upon  each  side  of  said  wheel, 
and  being  so  shaped  as  to  conform  to  the  contour  of 
the  rim  thereof,  act  in  connection  with  the  same.     One 
of  each  pair  of  said  clutch  blocks  is  adjacent  to  the 
outside  surface  of  the  rim  of  said  wheel,  and  the  re- 
maining clutch  block  in  each  pair  is  adjacent  to  the 
inside  surface  of  the  rim  of  said  wheel.     The  clutch 
blocks  are  of  appropriate  length,  so  that,  when  ap- 
plied, they  form  sufficient  contact  along  the  surface 
of  said  wheel  to  engage  and  bind  upon  it    When  the 
operator  desires  to  start  the  machine  or  to  throw  it 
into  gear,  he  pushes  the  hand  lever,  shown  on  the  ex- 
hibits, toward  his  right  and  over  against  the  body  or 
framework  of  the  machine.     This  causes  the  clutch  to 
move  over  to  his  left,  and  also  causes  the  clutch  blocks 
to  close  together  and  bind  upon  the  rim  of  the  drive 
wheel,  and,  when  the  drive  wheel  is  thus  sufficiently 
engaged,  it  connects  the  steam  power  and   puts    the 
machine  in  motion.     When  the  operator    desires    to 
disconnect  the  steam  power  or  to  throw  the  machine 
out  of  gear,  he  pushes  the  lever  over  toward  the  left. 
This  causes  the  clutch  to  move  over  to  the  right,  and 
also  causes  the  clutch  blocks  to  separate  or  spread 
apart  and  to  cease  to  bind  upon  the  rim  of  the  drive 
wheel,  thereby  disengaging  the  drive  wheel  and  shut- 
ting off  the  steam  power.     When  the  lever  stands  at 
neutral  or  on  center  the  clutch  blocks  are  not  in  con- 
tact with  the  drive  wheel;  therefore  no  connection  is 
formed  with  the  steam  power,  and  the  machine  is  at 
rest. " 

The  court,  over  the  objections  of  defendant,  permit- 
ted plaintiff  to  ask  one  Charles  Gustafson,  one  of 
plaintiff's  witnesses,  the  following  question:  ''When 
you  began  operating  the  machine  there  immediately 
after  the  injury,  what,  if  any,  method  was  there  of 
locking  that  machine  so  that  it  would  not  go  into  gear 
or  operation  or  the  dies  descend  after  the  hand  was 
put  in  there  to  pack  the  clay?"  To  which  the  witness 
answered;  ''There  was  nothing,  only  a  piece  of  raw- 
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hide  hanging  there,  hut,  whether  that  was  used  for 
that,  I  could  not  exactly  say/*  And  allowed  plain- 
tiff's counsel,  upon  the  cross-examination  of  M.  A. 
Nicol,  one  of  defendant's  witnesses,  to  ask  the  follow- 
ing questions : 

''Q.  As  a  matter  of  fact,  that  machine  was  never 
huilt  or  intended  to  be  operated  there  in  the  way  that 
it  was  used,  by  stopping  every  time  and  pressing  in 
the  clay  with  the  hands,  was  it  t 

**A.  I  could  not  say  that  it  was  built  for  that.  *  * 

* '  Q.  Yes,  sir ;  but  the  manufacturer  of  that  particular 
machine  made  it  as  a  dry  press  machine,  did  he  not, 
with  the  expectation  it  would  be  used  with  dry  clay, 
and  that  no  man  would  pack  those  with  his  hands  t 

**A.  As  I  understand  the  difference  between  a  dry 
press  brick  and  a  dry  press  machine  is  that  one  of  the 
machines  operates  with  clay  that  is  moist,  but. is  not  a 
mud.  There  is  another  machine  that  is  known  as  a 
soft  mud  machine.  That  handles  a  clay  that  is  a  real 
soft  mud,  and  then  there  is  a  soft  mud  machine.  *  * 

**Q.  Is  that  why  they  cut  out  their  drying  drum  up 
there t 

''A.  Oh,  no.  •  • 

**Q.  Well,  why  was  it,  then;  why  did  they  stop  dry- 
ing the  clay  f 

**A.  The  clay  dryer — ^I  was  there  when  they  oper- 
ated this  clay  dryer.  I  have  been  there  for  four  years 
almost;  and  they  were  working  with  practically  sur- 
face clay,  very  plastic,  as  you  would  understand,  sticky 
clay,  up  in  the  top  of  the  mine.  It  was  sticky,  and 
they  used  this  dryer  to  take  that  stickiness  out  of  the 
clay.  As  they  got  deeper  in  the  mine,  they  got  into 
harder  clay.  Some  of  it  was  very  hard,  almost  rock; 
and  by  mixing  that  almost  rock  with  the  very  sticky 
clay,  we  had  the  desired  plasticity  or  stickiness,  as  we 
would  term  it.  You  would  term  it  stickiness;  we 
would  term  it  plasticity.  By  mixing  this  rock,  you 
might  call  it,  with  the  mud,  it  would  produce  the  de- 
sired plasticity  of  the  clay  and,  therefore  the  dryer 
was  not  needed  any  more/' 

70  Or.— 36 
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The  court  also,  over  defendant's  objection,  allowed 
plaintiff's  counsel  to  ask  one  A.  W.  Billings  the  fol- 
lowing questions,  upon  cross-examination : 

'*I  will  ask  you,  if,  independently  of  those  notches, 
it  would  be  practicable  to  have  a  locking  device  on  that 
lever  that  is  set  over  there,  so  that  it  would  hold  it 
securely  in  placet 

**A.  I  think  I  understand  that  by  answering  I  don't 
think  it  is  necessary. 

'*Q.  I  didn't  ask  you  that  question.  I  asked  you  if 
it  was  practicable  to  construct  a  locking  device  that 
would  hold  that  lever  wherever  it  was  set!  Is  that 
practicable  t 

^*  A.  Well,  that  is  pretty  hard  for  me  to  answer.  Of 
course  it  could  be  done.  You  asked  me  if  it  was  prac- 
ticable t 

' '  Q.  Practicable  to  do  that ;  yes,  sir. 

'*A.  No,  I  don't  think  it  would  be. 

'*Q.  How  much  would  it  cost?    Is  it  too  expensive! 

*'A.  Simply  for  the  reason  that  a  locking-  device 
there  is  not  necessary;  and  another  reason,  a  locking 
device  would  hinder  the  operator's  manipulation  of  the 
lever. 

*'Q.  Did  you  ever  see  the  levers  by  which  gang 
edger  saws  are  set  and  moved  from  place  to  place! 

**A.  Some  special  lever,  did  you  say! 

**Q.  Did  you  ever  see  the  levers  by  which  gang 
edger  saws  are  set  and  moved  from  place  to  place! 

**A.  Well,  I  wouldn't  say  that  I  did.  I  suppose  I 
know  what  they  are. 

**Q.  Yes;  have  you  ever  seen  levers  with  a  little 
hand-hold  underneath  that  work  with  a  spring;  that  is, 
to  lock  either  through  friction  against  a  piece  of  metal 
or  through  a  notch  or  a  hole  in  which  a  pin  is  inserted! 
Did  you  ever  see  one  of  that  kind! 

*'A.  Yes,  sir;  I  have  seen  them. 

**Q.  Would  you  say  it  was  not  practicable  to  put 
some  locking  device  of  that  kind  on  that  arm  which 
extends  out  from  the  machine,  on  which  the  lever  rests? 

**A.  Well,  I  really  forgot  whether  I  said  it  was  im- 
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practicable  or  not.  If  I  said  it  was  impracticable,  I 
would  say  again  it  is  unnecessary ;  but  I  forget  whether 
I  said  it  was  impracticable. 

**Q.  Now,  Mr.  Billings,  that  machine  was,  as  a  mat- 
ter of  fact,  not  intended  to  be  thrown  in  and  out  of 
gear  every  time  four  bricks  are  made,  was  itt 

*^A.  I  would  judge,  in  my  opinion,  if  that  is  correct, 
that  that  is  to  be  thrown  off  and  at  aiiy  desirable  time 
the  operator  wishes.  *  * 

**Q.  It  is  intended,  of  course,  that  he  may  have  it 
under  his  control  by  the  use  of  this  lever;  that  is,  he 
can  stop  the  operation  of  the  machine  whenever  he 
wishes  to  stop  the  manufacture  of  brick  for  any  rea- 
son; but  to  get  down  again  to  your  opinion,  I  say,  in 
your  opinion,  it  is  not  intended,  is  it,  that  a  machine 
of  that  character  shall  be  thrown  out  of  gear  and  into 
gear  for  every  four  brick  that  is  made?  Is  not  that 
subjecting  the  machine  to  use  for  which  it  is  not  in- 
tended, and  thereby  imposing  unnecessary  wear  upon 
the  brakes  and  the  geart 

**  A.  I  could  answer  that  both  ways,  and  be  justified 
in  answering  it  that  way,  depending  upon  the  quality 
of  material  they  were  using  in  it.  In  one  instance, 
they,  of  course,  would  not  intend — it  would  not  be 
necessary,  and  you  don't  want  to  stop  it,  when  the 
charges  fill — when  the  molds  will  fill,  it  is  not  any- 
one's desire  to  stop  it  every  four  brick;  and  the  ma- 
chine is  there  to  do  the  work  that  is  to  be  done,  and,  if 
it  is  necessary  to  be  stopped  every  four  brick,  that 
machine  is  there  to  do  it. '  * 

The  court  also  gave  the  following  instructions,  which 
were  excepted  to  by  defendant: 

^^The  law  of  this  state  makes  it  the  duty  of  all  own- 
ers, corporations,  and  persons  engaged  in  the  opera- 
tion of,  or  having  charge  of,  any  machinery  to  see  that 
all  metal,  wood,  or  other  material  whatever  sliall  be 
carefully  selected  and  inspected  and  tested  so  as  to 
correct  any  defects,  and  that  all  dangerous  machinery 
shall  be  securely  covered  and  protected  to  the  fullest 
extent  that  the  proper  operation  of  the  machinery  per- 
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mits,  and,  generally,  that  all  owners  and  other  persons 
having  charge  of,  or  responsible  for,  any  work  involv- 
ing a  risk  or  danger  to  the  employees  of  the  public, 
shall  use  every  device,  care,  and  precaution  which  it 
is  practicable  to  use  for  the  protection  and  safety  of 
life  and  limb,  limited  only  by  the  necessity  for  preserv- 
ing the  efficiency  of  the  structure,  machine,  or  other 
device  or  apparatus,  and  without  regard  to  the  addi- 
tional cost  of  suitable  material  or  safety  appliances 
and  devices.  •  •  Negligence  may  be  defined  to  be  the 
doing  of  something  expressly  forbidden  and  prohib- 
ited by  law,  or  the  failure  to  do  that  which  the  law 
expressly  commands  and  requires,  and,  in  the  absence 
of  any  express  requirement  of  the  law,  the  test  of 
whether  a  person  has  been  negligent  or  not  is  applied 
by  determining  whether  such  person  is  shown  to  have 
done  something  which  an  ordinarily  prudent  person 
would  not  have  done  under  the  same  circumstances,  or 
whether  such  person  has  been  shown  to  have  failed  to 
do  that  which  a  person  of  reasonable  and  ordinary 
care  would  do  under  similar  or  like  circumstances.  *  * 
I  have  said  that  the  law  expressly  provides  that  all 
dangerous  machinery  shall  be  securely  covered  and 
protected  to  the  fullest  extent  that  the  proper  opera- 
tion of  the  machinery  permits,  and  that  all  owners  or 
persons  having  charge  of,  or  responsible  for,  any  work 
involving  a  risk  or  danger  to  the  employees  or  the  pub- 
lic shall  use  every  device,  care,  and  precaution  which 
is  practicable  to  use  for  the  protection  and  safety  of 
life  and  limb,  limited  only  by  the  necessity  for  preserv- 
ing the  efficiency  of  the  structure,  machine,  apparatus, 
or  device,  and  without  regard  to  the  additional  cost  of 
suitable  material  or  safety  appliances  and  device ;  and 
this  is  the  express  provision  of  the  law.  It  becomes 
a  question  of  fact  in  this  case,  gentlemen  of  the  jury, 
which  you  will  have  to  determine  from  the  evidence, 
whether  or  not  it  has  been  shown  that  the  machinery 
employed  by  the  defendant  company  was  dangerous 
machinery,  before  you  would  be  authorized  to  apply 
the  rule  with  regard  to  what  would  constitute  negli- 
gence under  this  express  provision  of  the  law  to  the 
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case  which  you  are  trying.  If  you  find  that  the  same 
constitutes  dangerous  machinery,  then  the  express  pro- 
vision of  the  law  would  be  applicable,  in  so  far  as  the 
evidence  disclosed  a  compliance  therewith  or  a  failure 
to  comply  therewith  upon  the  part  of  the  defendant. 
And  it  also  is  a  question  of  fact  as  to  whether  or  not 
the  work  which  is  disclosed  by  the  evidence  to  have 
been  conducted  by  the  defendant  in  this  case  involved 
a  risk  or  danger  to  the  employees,  before  you  would  be 
justified  in  applying  to  this  case  the  rule  with  regard 
to  what  constitutes  negligence  in  cases  where  there  is 
an  express  provision  of  the  law,  and  the  express  pro- 
vision of  the  law  to  which  1  have  called  your  attention, 
in  determining  whether  or  not  the  defendant  was  neg- 
ligent, and  in  case  only  that  you  find  that  the  work 
involved  risk  or  danger  to  the  employees  or  the  public, 
would  you  be  justified  in  applying  this  express  provi- 
sion of  the  law.  *  * 

The  defendant  submitted  requests  for  instructions 
substantially  covering  the  common-law  doctrine  of  as- 
sumption of  risk,  which  were  refused  by  the  court. 
The  plaintiff  had  a  verdict,  and,  from  the  judgment 
thereon,  defendant  appeals.  Affirmed. 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  Malarkey,  Seabrook  <&  Dibble,  with  an  oral 
argument  by-Mr.  A.  M.  Dibble. 

For  respondent  there  was  a  brief  with  oral  argu- 
ments by  Mr.  Oscar  Hayter  and  Mr.  H.  H.  Belt. 

Opinion  by  Mb.  Chief  Justice  McBridjs. 

1.  It  is  urged  by  defendant  that  there  is  no  evidence 
to  justify  the  verdict,  for  the  reason  that  the  injury 
suffered  by  plaintiff  is  not  shown  to  have  been  the  re- 
sult of  the  defects  in  the  machine  which  are  set  forth 
in  the  complaint.     But  there  is  certainly  some  testi- 
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mony  given  by  plaintiff  tending  to  show  that  the  acci- 
dent was  occasioned  by  some  insecurity  in  the  brakes 
or  clutches  used  for  stopping  and  starting  the  machine. 
It  either  arose  from  this  cause,  or  was  occasioned  by 
the  plaintiff's  putting  his  hand  under  the  dies  while 
the  machinery  was  in  motion,  which  he  swears  posi- 
tively he  did  not  do.  It  seems  hardly  probable  from 
the  testimony  that  the  fact  that  the  brakes  and  clutches 
were  loose,  or  that  a  cog  or  two  had  been  broken, 
brought  about  the  injury;  but  the  allegation  that  the 
clutches  were  insecure  embraces  any  defect  in  them  or 
in  their  operation  which  rendered  the  machinery  liable 
to  start  up  automatically  after  being  stopped.  That 
such  a  defect  existed  seems  possible  and  perhaps  prob- 
able from  the  testimony,  and  we  have  no  right  to  dis- 
turb the  finding  of  the  jury  on  that  subject,  where  there 
is  any  evidence  to  sustain  it. 

2.  We  think  that  the  evidence  of  Nicol  that  the  only 
way  of  locking  the  machine  to  prevent  its  going  into 
gear  was  a  piece  of  rawhide  hanging  upon  it  was  rele- 
vant. It  had  a  tendency  to  show  that  the  appliance 
for  holding  the  lever  and  clutches  in  place  was  a  make- 
shift, and  to  establish  a  probable  theory  of  insecurity 
of  the  devices  for  stopping  and  starting  the  machine. 

3.  We  see  no  substantial  error  in  the  ruling  of  the 
court  upon  the  cross-examination  of  the  witnesses 
Nicol  and  Billings.  It  tended  to  explain  the  general 
character,  construction,  and  operation  of  the  machine 
in  question,  and  to  place  the  jurors  in  a  position  to  be 
able  to  judge  more  expertly  of  the  evidence  showing 
the  particular  circumstances  attending  the  injury. 
Perhaps  the  examination  strayed  a  little  from  the 
straight  and  narrow  path,  but,  in  the  hurry  of  a  jury 
trial,  it  is  unreasonable  to  expect  that  a  circuit  judge 
will  always  observe  mathematical  accuracy  in  defining 
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the  limits  beyond  which  counsel  may  not  go  in  such 
matters.  Our  circuit  judges,  when  a  jury  case  is  upon 
trial,  are  called  up  to  rule  in  a  moment  upon  the  most 
delicate  questions  relating  to  the  admission  or  rejec- 
tion of  testimony ;  and  for  us  to  weigh  their  decisions 
made  under  such  circumstances  by  the  technical  rules 
of  logic  and  law  would  tesult  in  the  reversal  of  half 
the  cases  tried  by  them.  We  should  rather  adopt  the 
advice  of  the  poet,  ^*Be  to  their  faults  a  little  blind, 
and  to  their  virtues  very  kind,"  and  reverse  only  for 
such  errors  as  appear  to  have  worked  actual  injustice. 
4.  The  instructions  quoted  in  appellant's  brief,  taken 
alone,  would  have  been  misleading  to  the  jury.  They 
amount  to  a  complete  statement  and  almost  a  quota- 
tion of  the  employees'  liability  law.  In  the  abstract, 
they  state  the  law  correctly,  but  applied  concretely  to 
the  case  then  on  trial,  they  might  have  been  so  mis- 
leading as  to  have  induced  a  verdict  upon  other  defects 
or  omissions  not  alleged  in  the  complaint.  However, 
the  court  in  other  portions  of  its  charge  very  carefully 
limited  and  explained  the  relation  of  the  liability  act 
to  the  particular  matters  charged  in  the  complaint. 
The  following  excerpts  from  the  charge  show  to  what 
extent  the  general  language  used  by  the  court,  and 
urged  here  as  error,  was  qualified  and  explained: 

*'In  determining  whether  or  not  the  defendant  was 
negligent,  you  should  only  consider  whether  the  de- 
fendant was  negligent  in  the  particular  respects  cet 
forth  in  the  complaint,  and  you  are  not  to  consider 
whether  or  not  the  defendant  may  have  been  negligent 
in  some  other  particular  which  is  not  alleged  or  speci- 
fied in  said  complaint.  *  *  The  burden  of  proof  is 
upon  the  plaintiff  to  establish  by  a  preponderance  of 
the  evidence  that  he  was  injured  in  the  way  and  man- 
ner described  in  the  complaint,  and,  unless  you  so  find, 
your  verdict  should  be  for  the  defendant.  If  you  find 
and  believe  from  a  preponderance  of  the  evidence  that 
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the  machine  which  plaintiff  was  using  was  ont  of  re- 
pair, or  defective,  in  the  respects  charged  in  the  com- 
plaint, hut  you  should  fail  to  find  from  a  preponderance 
of  the  evidence  that  the  said  condition  of  the  said  ma- 
chine caused  the  same  to  start  up  after  it  had  been 
brought  to  a  stop,  and  to  thereby  occasion  the  ac<!ident, 
the  plaintiff  cannot  recover,  and  your  verdict  should 
be  for  the  defendant.  The  contention  of  plaintiff  is 
that  after  he  had  thrown  the  machine  out  of  gear  and 
stopped  the  same,  and  thereafter  put  his  hand  in  the 
machine  for  the  purpose  of  filling  the  dies  thereof,  that 
the  machine  suddenly  and  unexpectedly,  and  without 
act  on  his  part,  went  into  gear  and  operation,  thereby 
causing  the  accident.  Before  plaintiff  can  recover,  he 
must  establish  to  your  satisfaction  by  a  preponderance 
of  the  evidence  that  the  machine  did  start  up  in  the 
manner  claimed,  and  also  that  it  was  caused  so  to  do 
by  reason  of  the  machine  being  out  of  repair  in  the 
respects  alleged  in  the  complaint.  * ' 

In  another  portion  of  the  charge  the  court  specifi- 
cally enumerated  the  various  defects  and  claims  of  neg- 
ligence mentioned  in  the  complaint,  and  instructed  the 
jury  to  confine  its  investigations  to  these  exclusively. 
So  that,  taking  the  charge  as  a  whole,  it  seems  improb- 
able that  the  jury  could  have  failed  to  understand  that 
their  investigations  should  be  confined  to  those  defects 
and  matters  of  negligent  omission  charged  in  the  com- 
plaint. 

5.  The  instructions  in  regard  to  assumption  of  risk 
were  properly  refused.  In  actions  brought  under  the 
Employers'  Liability  Act  (Laws  1907,  p.  302),  the  de- 
fense of  assumption  of  risk  is  not  available :  HiU  v. 
Saugested,  53  Or.  178  (98  Pac.  524,  22  L.  R.  A.  (N.  S.) 
634) ;  Love  v.  Chambers  Lumber  Co.,  64  Or.  129  (129 
Pac.  492) ;  Dorn  v.  Clarke-Woodward  Drug  Co.,  65  Or. 
516  (133  Pac,  351). 
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While  the  evidence  in  this  case  is  very  contradictory, 
yet  upon  appeal  we  are  compelled,  under  the  peculiar 
provisions  of  our  amended  Constitution,  to  assume, 
after  verdict,  that  all  testimony  of  a  prevailing  party 
as  to  conditions  which  are  not  morally  or  physically 
impossible  is  true ;  and,  if  conditions  so  established  will 
sustain  the  verdict  of  a  jury,  we  are  not  at  liberty  to 
disturb  it.  There  being  no  substantial  error  of  law, 
and  the  jury  having  found  the  facts,  the  judgment 
must  be  aflSrmed.  Affirmed. 

Mr.  Justice  Moobe,  Mb.  Justice  Bamsey  and  Mb. 
Justice  McNaby  concur. 


Argued  March  16,  modified  April  7,  rehearing  denied  June  2,  1914. 

WADE  V.  NORTHUP. 

(14Q  Pac.  451.) 

Descent  and  Distribution — ^Bights  of  Expectant  Heln. 

1.  A  child,  whether  of  the  blood  or  by  adoption,  has  no  standing 
to  assert  or  defend  any  interest  which  is  expected  hereafter  in  the 
estate  of  a  parent  who  is  still  living. 

Deeds — ^Evidence — Conspiracy  to  Defraud. 

2.  In  a  suit  wherein  it  was  sought  to  cancel  a  deed,  evidence  held 
not  to  show  a  conspiracy  between  relatives  of  the  grantor  to  defraud 
her. 

[As  to  when  a  deed  is  void  in  law  for  fraud,  see  note  in  93 
Am.  Dec.  596.] 

Deeds — Validity — Mental  Capacity  of  Grantor. 

3.  If  at  the  execution  of  a  deed  the  grantor  has  sufficient  mental 
capacity  to  comprehend  the  nature  of  the  business  in  which  he  is  en- 
gaged, the  instrument  is  valid. 

[As   to    contracts    of    insane    persons,    see    notes    in    15    Am. 
Dec.  361;  21  Am.  Bep.  29.] 

Deeds — ^Validity — Capacity  of  Grantor— Evidence. 

4.  Evidence  in  a  suit  in  which  it  was  sought  to  set  aside  deeds  held 
to  show  that  the  grantor  was  possessed  of  ample  mentality  to  fully 
and  fairly  comprehend  the  nature  of  the  business  in  which  she  was 
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engaged  when  she  gave  the  power  of  attorney  under  which  the  deedi 
were  executed,  and  when  they  were  executed  by  the  agent. 

Principal  and  Agent— Power  of  Attorney — Oonstniction. 

5.  While  a  power  of  attorney  authorizing  the  attorney  to  lease, 
let,  demise,  bargain,  sell,  remise,  release,  convey,  mortgage,  and 
hypothecate  lands  upon  such  terms  and  under  such  covenants  as  he 
shall  think  fit,  does  not  technically  authorize  a  gift,  conveyances  upon 
the  consideration  of  $10  and  $1,  respectively,  are  within,  the  letter 
of  his  authority. 

[As  to  general  rules  respecting  authority  of  agent,  see  note  in 
16  Am.  St.  Bep.  493.] 

Evidence — Parol  Evidence  Affecting  Writings — Power  of  Attorney. 

6.  Under  Section  713,  L.  O.  L.,  providing  that  an  agreement  re- 
duced to  writing  is  to  be  considered  as  containing  all  its  terms,  and 
there  can  be  no  evidence  of  those  terms  other  than  the  contents  of 
the  writing  except  where  a  mistake  or  imperfection  is  put  in  issue 
or  the  validity  of  the  agreement  is  the  fact  in  dispute,  and  Section 
717,  providing  that  for  the  construction  of  an  instrument  the  cir- 
cumstances under  which  it  was  made,  including  the  situation  of  the 
subject  of  the  instrument,  and  of  the  parties  to  it,  may  be  shown, 
in  determining  whether  conveyances  by  an  attorney  in  consideration 
of  $1Q  and  $1,  respectively,  were  within  the  spirit  of  a  power  of 
attorney  which  did  not  authorize  a  gift,  parol  testimony  may  be 
admitted. 

Principal  and  Agent — ^Anthority  of  Agent-^Power  of  Attorney. 

7.  Where  a  woman  of  advanced  age,  both  before  and  after  the 
death  of  her  husband,  spoke  of  an  interest  in  unproductive  land 
which  she  had  inherited  from  her  brother  as  a  burden,  and  of  her 
intention  to  give  it  to  her  other  brothers  and  sisters,  and  there  is 
no  evidence  of  undue  influence  over  her,  conveyances  by  her  attorney 
in  fact  in  consideration  of  $10  and  $1,  respectively,  were  within  both 
the  spirit  and  letter  of  her  power  of  attorney  authorizing  him  to  sell. 

From  Douglas :  James  W.  Hamilton,  Judge. 

Department  1.     Statement  by  Mb.  Justice  Bubnett. 

This  is  a  suit  by  Henry  Wade,  Anna  W.  Spencer, 
John  M.  Wade,  Annie  Conlisk,  Joseph  R.  Butler,  Kate 
Flye  and  Mamie  Smiley  against  Hazel  Northup,  and 
Isabel  Ozouf,  an  incompetent  person,  by  Hazel 
Northup,  her  guardian  ad  litem,  having  the  double  as- 
pect of  asking  that  a  mistake  in  the  description  of  land 
in  the  conveyances  of  plaintiff  be  corrected,  and  that 
an  alleged  unfounded  claim  of  one  of  the  defendants 
be  declared  void. 
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The  mistake  was  denied  by  the  defendants,  and  an 
answer  in  the  nature  of  a  cross-bill  was  filed  by  them 
to  the  effect  that  the  deeds  under  which  plaintiffs  claim 
were  obtained  from  the  grantor,  one  of  the  defendants, 
by  fraud,  and  while  she  was  insane,  and  asking  that 
those  conveyances  be  canceled  and  held  for  naught. 

The  reply  denied  the  allegations  of  fraud  and  insan- 
ity, and  otherwise  traversed  the  answer.  From  a 
decree  setting  aside  the  deeds  in  question,  the  plaintiffs 
appeal.  Modified. 

For  appellants  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Oliver  P.  Coshow. 

• 

For  respondents  there  was  a  brief  over  the  name  of 
Messrs.  Cardwell  &  Watson,  with  an  oral  argument  by 
Mr.  James  0.  Watson. 

Mr.  Justice  Burnett  delivered  the  opinion  of  the 
court. 

There  were  three  brothers  and  their  three  sisters: 
Eobert  Wade,  John  M.  Wade,  Henry  Wade,  Isabel 
Ozouf ,  Anna  W.  Spencer,  and  Eebecca  Butler.  Eobert 
died  intestate,  seised  of  a  large  area  of  lands  in  Doug- 
las County,  Oregon,  and  leaving  as  his  only  heirs  his 
brothers  and  sisters  who  succeeded  to  his  estate  under 
the  statutes  of  descent.  Isabel  Ozouf  has  a  large 
amount  of  property  in  her  own  right,  besides  inherit- 
ing a  considerable  estate  from  her  deceased  husband. 
After  the  conveyances  were  made,  which  the  answer 
attacks,  Eebecca  Butler  died  intestate  so  far  as  the 
record  here  shows.  She  left  four  living  children  sur- 
viving her,  to  wit,  Joseph  E.  Butler,  Annie  Conlisk, 
Kate  Flye,  and  Mamie  Smiley,  besides  four  grandchil- 
dren, offspring  of  one  of  her  deceased  children,  namely, 
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Hazel  Northup,  Annie  Northup,  Alice  Reed,  and  Will- 
iam Reed.  During  the  lifetime  of  her  husband,  Isabel 
and  he  joined  in  a  power  of  attorney  authorizing  John 
A.  Black  to  transact  business  for  them,  and  he  acted 
as  their  agent  for  a  considerable  period  while  Mr. 
Ozouf  yet  lived.  After  the  death  of  her  husband,  Mrs. 
Ozouf  executed  a  general  power  of  attorney  to  Black, 
the  terms  of  which  will  be  more  particularly  noted  fur- 
ther on  in  this  opinion.  In  pursuance  of  this  general 
power  of  attorney,  Black,  on  February  8,  1908,  con- 
veyed to  John  M.  Wade,  Henry  Wade,  Anna  W.  Spen- 
cer, and  Rebecca  Butler,  the  interest  of  Mrs.  Ozouf  in 
certain  timber  lands  inherited  from  the  estate  of  her 
brother  Robert  Wade.  This  conveyance  was  made 
upon  the  consideration  of  $10  and  other  good  and  valu- 
able considerations.  In  the  following  January,  Black, 
still  acting  under  the  same  authority,  conveyed  the  in- 
terest of  Mrs.  Ozouf  in  other  lands  derived  from  her 
brother's  estate,  to  the  same  parties,  naming  as  the 
inducement  **one  dollar  and  other  good  and  valuable 
considerations."  Still  later,  during  the  year  1910,  on 
the  petition  of  Hazel  Northup,  the  County  Court  of 
Douglas  County  adjudged  Mrs.  Ozouf  insane,  and  ap- 
pointed John  A.  Black  as  her  general  guardian. 
Meanwhile  Rebecca  Butler  had  died  leaving  the  four 
children  and  four  grandchildren  above  mentioned  as 
her  heirs.  On  September  20,  1912,  John  M.  Wade, 
Henry  Wade,  Anna  W.  Spencer,  and  the  surviving 
children  of  Rebecca  Butler  began  this  suit  against 
Isabel  Ozouf  and  grandchildren  of  Rebecca  Butler  al- 
ready mentioned,  to  correct  an  alleged  mistake  in  the 
conveyances  executed  by  Isabel  Ozouf  through  her 
attorney  in  fact. 

The  complaint  further  alleges  that  Hazel  Northup 
claims  a  greater  interest  than  the  one  eightieth  of  the 
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share  in  Robert  Wade's  estate  cast  upon  her  grand- 
mother Rebecca  Butler  by  the  conveyance  in  question, 
and  prays  that  she  be  restricted  to  a  claim  of  one 
eightieth.  The  general  guardian  of  Isabel  Ozouf ,  John 
A.  Black,  filed  an  answer  on  her  behalf  admitting  the 
mistake  and  consenting  to  the  correction  of  the  same 
as  prayed  for  in  the  complaint.  Afterward  Hazel 
Northup  filed  a  petition  in  the  Circuit  Court  where  the 
suit  was  pending,  showing  in  effect  that  the  general 
guardian  was  interested  in  the  result  of  the  suit  by  rea- 
son of  having  participated  in  the  purchase  of  the  in- 
terest of  John  M.  Wade  in  the  property  involved,  and 
prayed  that  she  herself  be  appointed  guardian  ad  litem 
in  this  suit  on  behalf  of  Isabel  Ozouf;  and  the  court 
accordingly  made  an  order  appointing  her  such  guard- 
ian ad  litem.  Operating  under  this  order  as  to  Isabel 
Ozouf,  the  defendants  filed  an  answer  which  concern- 
ing Hazel  Northup  alleges  that  during  the  lifetime  of 
Mrs.  Ozouf 's  husband  he  and  his  wife  adopted  said 
Hazel  as  their  own  child,  and  that  she  claims  no 
greater  interest  in  the  property  involved  than  would 
descend  to  her  in  case  of  the  death  of  Isabel  Ozouf  in- 
testate. On  behalf  of  Annie  Northup,  Alice  Reed,  and 
William  Reed,  the  answer  disclaims  any  interest  in  the 
real  property  by  virtue  of  the  alleged  deeds  from 
Isabel  Ozouf  executed  by  her  said  attorney  in  fact. 
The  answer  further  contains  this  allegation : 

''And  the  defendants  allege  that  for  the  purpose  of 
cheating  and  defrauding  the  said  Isabel  Ozouf,  and  the 
defendant  Hazel  Northup,  in  the  event  of  the  death  of 
Isabel  Ozouf,  the  plaintiff  Anna  W.  Spencer,  and  John 
A.  Black,  the  son-in-law  of  said  Anna  W.  Spencer,  con- 
spiring together,  did,  at  a  time  when  the  said  Isabel 
Ozouf  was  insane,  to  wit,  on  the  23d  day  of  July,  1907, 
procure  a  pretended  general  power  of  attorney  from 
said  Isabel  Ozouf,  an  insane  person,  purporting  to  ap- 
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point  the  said  John  A.  Black  her  attorney  in  fact ;  that 
said  Anna  W.  Spencer  and  the  said  John  A.  Black  fur- 
ther conspiring  to  defraud  and  cheat  the  defendants 
Isabel  Ozouf  and  Hazel  Northup,  without  the  knowl- 
edge of  the  plaintiffs  except  the  said  Anna  W.  Spencer, 
on  the  8th  day  of  February,  1908,  for  the  recited  con- 
sideration of  $10  and  other  recited  good  and  valuable 
considerations,  through  said  power  of  attorney  pro- 
cured as  aforesaid  by  said  John  A.  Black,  did  cause  a 
deed  to  be  pretended  to  be  made  and  executed  by  Isa- 
bel Ozouf,  by  John  A.  Black,  her  alleged  attorney  iu 
fact,  at  a  time  when  the  said  Isabel  Ozouf  was  insane, 
in  favor  of  the  plaintiffs  for  a  portion  of  the  property 
described  in  plaintiffs'  complaint.'* 

And  then  sets  out  the  conveyance  of  February  8, 
1908.  The  answer  further  makes  similar  allegations 
concerning  the  conveyance  of  January  4, 1909.  Knowl- 
edge of  the  alleged  insanity  of  Isabel  Ozouf  is  imputed 
to  all  the  plaintiffs  by  the  answer.  The  defendants 
pray  that  the  deeds  executed  by  the  attorney  in  fact  be 
canceled  and  held  for  naught.  The  allegations  of 
fraud  and  insanity  were  traversed  by  the  reply  as 
stated. 

1.  At  the  outset  it  is  apparent  that  whether  Hazel 
Northup  be  the  adopted  daughter  of  Isabel  Ozouf  or 
her  own  child  cannot  affect  the  question  here  involved. 
In  either  event,  whether  she  be  a  child  of  the  blood  or 
adopted  by  Mrs.  Ozouf,  she  has  no  standing  to  assert 
or  defend  any  interest  which  she  may  expect  hereafter 
in  the  estate  of  Mrs.  Ozouf.  No  one  can  be  an  heir  of 
a  living  person.  Moreover,  parents'  lawful  children, 
whether  natural  or  adopted,  have  no  interest  in  the 
estate  of  their  living  parents  by  virtue  of  the  relation- 
ship of  parent  and  child.  The  expectancy  of  title  by 
descent,  however  strong,  carries  with  it  no  power  to 
assert  or  defend  an  interest  in  the  rea)  property  of  the 
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living  ancestry.  We  decline  therefore  to  consider  the 
question  of  the  regularity  of  the  adoption  of  Hazel 
Northup. 

It  may  well  be  questioned  whether  the  Circuit  Court 
could  rightly  authorize  Hazel  Northup  to  act  as  guard- 
ian ad  litem  for  Mrs.  Ozouf.  The  only  authority 
vested  in  such  courts  to  appoint  a  guardian  ad  litem  is 
found  in  Sections  32  and  33,  L.  0.  L.,  providing  that  a 
guardian  of  that  kind  may  be  appointed  for  an  infant. 
Section  1319,  L.  0.  L.,  vests  in  the  County  Court  the 
authority  to  appoint  guardians  for  insane  persons, 
infants,  and  all  who  are  incapable  of  conducting  their 
own  affairs;  and  Section  1327  states  that  such  a  guard- 
ian ''shall  appear  for  and  represent  his  ward  in  all 
legal  suits  and  proceedings,  unless  when  another  per- 
son is  appointed  for  that  purpose  as  guardian  or  next 
friend."  It  is  well  open  to  question,  therefore, 
whether  the  pleading  filed  by  the  general  guardian 
ought  not  to  control  this  litigation  as  against  Mrs. 
Ozouf.  It  is  questionable,  also,  whether  she  can  be 
bound  by  the  statements  filed  as  a  pleading  in  her  be- 
half by  the  guardian  ad  litem.  However,  the  parties 
actually  appearing  have  treated  the  case  as  if  Hazel 
Northup  has  a  present  interest  to  defend,  and  a  right 
to  attack  the  conveyances  in  question,  and  that  she  has 
authority  in  the  suit  to  represent  the  grantor  in  those 
conveyances  in  the  effort  to  set  them  aside.  Consid- 
ering, therefore,  without  deciding,  that  the  attitude 
occupied  in  the  pleadings  and  in  the  argument  of  the 
case  is  correct  so  far  as  the  proper  parties  are  con- 
cerned, we  will  consider  the  issues  involved  as  pre- 
sented at  the  hearing.  There  are  three:  First,  the 
alleged  conspiracy  of  Anna  W.  Spencer  and  John  A. 
Black  to  defraud  Mrs.  Ozouf;  second,  the  alleged  in- 
sanity of  the  latter  at  the  time  she  executed  the  power 
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of  attorney,  and  at  the  time  her  attorney  in  fact  exe- 
cuted the  conveyances  in  her  name ;  and  third,  consid- 
ering that  the  power  of  attorney  was  valid,  whether  its 
terms  authorized  the  acts  of  the  attorney  in  fact,  which 
are  here  questioned. 

2.  Considering  the  first  of  these,  it  appears  in  tes- 
timony that  John  A.  Black  is  the  son-in-law  of  Mrs. 
Spencer.  There  is  no  word  of  testimony  indicating 
that  either  Mrs.  Spencer,  Mrs.  Butler,  or  either  of  the 
two  brothers  of  Mrs.  Ozouf  ever  sought  the  convey- 
ance executed  to  them.  In  fact,  it  appears  in  testi- 
mony that  neither  of  the  brothers  nor  Mrs.  Butler 
knew  of  the  conveyance  until  after  it  was  executed. 
There  is  no  testimony  whatever  that  any  of  the  broth- 
ers or  sisters  of  Mrs.  Ozouf  ever  counseled  or 
requested  that  the  conveyance  be  executed. 

The  defendants  called  John  A.  Black  as  a  witness 
on  their  behalf,  and  thus  vouched  for  his  credibility. 
He  testified,  in  substance,  that  the  land  conveyed  was 
what  was  known  as  Mrs.  Ozouf 's  one-fifth  interest  in 
the  timber  lands  inherited  from  Robert  Wade;  that 
she  retained  her  interest  in  about  900  acres  of  ranch 
land  known  as  her  brother  Robert's  home  place.  He 
further  stated  on  oath  as  a  witness  that  Mrs.  Ozouf 
and  her  husband,  during  his  lifetime,  talked  it  over 
several  times  that  Mrs.  Ozouf  would  give  her  part  of 
Robert's  estate  to  her  brothers  and  sisters,  on  ac- 
count of  its  being  unproductive  and  that  it  would  be 
difficult  for  her  to  manage  the  same  after  his  death. 
The  witness  declared  that  Mrs.  Ozouf  talked  the  same 
way  after  the  death  of  her  husband,  which  occurred 
in  May,  1907,  and  many  times  expressed  her  intention 
to  convey  her  interest  in  the  timber  lands  mentioned 
to  her  brothers  and  sisters,  and,  finally,  a  few  days 
before  the  deed  was  executed,  while  he  was  visiting 
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her  at  Scottsburg,  she  expressly  directed  him  to  make 
such  a  conveyance  to  her  brothers  and  sisters  men- 
tioned ;  that  in  pursuance  of  this  direction,  acting  un- 
der the  authority  of  the  power  of  attorney  already  exe- 
cuted, he  went  to  Boseburg,  procured  a  description  of 
the  land  from  the  records  there,  and  executed  the  first 
conveyance,  naming  therein  a  consideration  of  $10 
and  other  good  and  valuable  considerations,  which 
sum  of  money  was  paid  to  him  by  Mrs.  Black  and  Mrs. 
Spencer ;  that  about  11  months  later,  acting  under  the 
same  authority,  he  executed  the  second  conveyance. 
There  is  no  testimony  disputing  the  utterances  of 
Black  on  this  point.  By  inference  we  may  say  that  the 
opportunity  to  conspire  existed,  but  there  is  no  evi- 
dence of  any  such  conspiracy. 

In  passing,  it  may  be  remarked  that  although  the 
suit  was  begun  to  correct  a  mistake  in  the  convey- 
ances, and  issue  was  joined,  no  testimony  whatever 
was  offered  by  either  party  on  the  question  of  mis- 
take ;  it  appearing  to  have  been  lost  in  the  larger  con- 
test of  whether  or  not  the  deeds  were  at  all  valid.  The 
matter  of  the  alleged  mistake  is  therefore  laid  out  of 
the  case  as  not  proven. 

3.  The  defendants  assert  that  at  the  time  of  the 
execution  of  the  power  of  attorney,  and  subsequently 
at  the  time  the  conveyances  in  question  were  executed 
by  the  attorney  in  fact,  Isabel  Ozouf  was  insane. 
Whether  she  was  insane  to  such  a  degree  that  she  was 
not  capable  of  understanding  the  nature  and  conse- 
quences of  the  instrument  which  she  executed  vest- 
ing the  power  in  John  A.  Black  therein  set  forth  is 
not  stated  in  the  pleading.  The  allegation  is  simply 
that  she  was  insane.  In  the  language  of  Ames  v. 
Ames,  40  Or.  495,  504  (67  Pac.  737,  741) : 

70  Or.— 87 
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"The  rule  is  settled  in  this  state  that  if  a  testator 
at  the  time  he  executes  his  will  understands  the  busi- 
ness in  which  he  is  engaged,  and  has  a  knowledge  of 
his  property,  and  how  he  wishes  to  dispose  of  it  among 
those  entitled  to  his  bounty,  he  possesses  suflScient  tes- 
tamentary capacity." 

Chrisman  v.  Chrisman,  16  Or.  127  (18  Pac.  6) ;  Potter 
V.  Jones,  20  Or.  239  (25  Pac.  769,  12  L.  R.  A.  161) ; 
Clark  V.  Ellis,  9  Or.  128;  Cline's  Will,  24  Or.  175  (33 
Pac.  542,  41  Am.  St.  Rep.  851).  The  rule  is  not  dif- 
ferent respecting  the  capacity  of  one  executing  a 
power  of  attorney  or  a  conveyance.  If  at  the  time 
of  the  execution  of  the  document  the  grantor  has  men- 
tal capacity  sufficient  to  comprehend  the  nature  of  the 
business  in  which  she  was  engaged,  the  instrument  is 
valid:  Carnagie  v.  Diven,  31  Or.  366  (49  Pac.  891); 
Swank  v.  Swank,  37  Or.  439  (61  Pac.  846) ;  Dean  v. 
Dean,  42  Or.  290  (70  Pac.  1039) ;  Hamilton  v.  Holmes, 
48  Or.  453  (87  Pac.  154) ;  Pickett's  Will,  49  Or.  127 
(89  Pac.  377) ;  Reeder  v.  Reeder,  50  Or.  204  (91  Pac. 
1075);  Jmes  v.  Moore,  54  Or.  274  (101  Pac  769); 
Mansfield  v.  Hill,  56  Or.  400  (107  Pac.  471,  108  Pac. 
1007) ;  Stevens  v.  Myers,  62  Or.  382  (121  Pac.  434. 126 
Pac.  29) ;  Bohler  v.  Hicks,  120  Ga.  800  (48  S.  E.  306); 
Schmidt  v.  Schmidt,  201  111.  191  (66  N.  E.  371) ;  Bath 
Chens  v.  Davis,  229  111.  557  (82  N.  E.  365) ;  Drum  v. 
Ccijips,  240  111.  524  (88  N.  E.  1020) ;  Conner  v.  Skaggs, 
213  Mo.  3.?+  (Ill  S.  W.  1132) ;  In  re  Will  of  James 
D.  White,  121  N.  Y.  406  (24  N.  E.  935) ;  In  re  Brush's 
Will,  85  Misc.  Rep.  689  (72  N.  Y.  Supp.  421) ;  Bu- 
chanan V.  Belsey,  65  App.  Div.  58  (72  N.  Y.  Supp. 
601);  McGovran's  Estate,  185  Pa.  203  (39  Atl.  816); 
Henunfiimy's  Estate,  195  Pa.  291  (45  Atl.  726,  78  Am. 
St.  Rep.  815) ;  Kendrick's  Estate,  130  Cal.  360  (62 
Pac.  605) ;  In  re  Riordan's  Estate,  13  Cal.  App.  313 
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(109  Pac.  629) ;  Hartung  v.  Holmes,  159  Cal.  161  (113 
Pac.  130) ;  Stull  v.  Stull,  1  Neb.  Unof.  389  (96  N.  W. 
196) ;  Taylor  v.  McClintock,  87  Ark.  243  (112  S.  W. 
405) ;  Deckenbach  v.  Deckenbach,  65  Or.  160  (130  Pac. 
729).  Applying  this  standard  as  established  by  the 
decisions  mentioned,  we  proceed  to  examine  the  testi- 
mony respecting  the  allegation  of  insanity,  bearing  in 
mind  that  the  burden  of  proof  rests  upon  those  who 
assert  that  mental  condition. 

4.  The  first  witness  on  this  question  for  the  defend- 
ants was  Dr.  Patterson,  whose  deposition  discloses 
that  at  the  time  it  was  taken  he  was  aged  49  years, 
residing  in  San  Francisco,  and  had  practiced  his  pro- 
fession in  Central  Point,  Gardiner,  Lake  View,  and 
Merrill  in  the  State  of  Oregon,  and  later  in  San  Fran- 
cisco. He  said  that  he  treated  Mrs.  Ozouf  somewhere 
between  1900  and  1903;  found  that  she  had  delusional 
insanity,  and  that  her  delusion  was  that  ''someone 
had  injured  or  killed  her  husband  or  was  about  to  do 
so,  and  fancied  she  heard  sweet  singing  as  of  angels. '^ 
The  circumstances  under  which  he  treated  her  are 
thus  explained  by  her  sister,  Mrs.  Spencer :  She  stated 
that  Mrs.  Ozouf  had  been  assisting  the  other  sister, 
Mrs.  Butler,  in  nursing  the  latter 's  husband  at  Gardi- 
ner and  was  much  worn  out  by  continued  watching; 
that  she  came  up  the  Umpqua  River  on  the  steamboat 
as  far  as  Dean's  Creek,  and  then  rowed  herself  up  the 
latter  stream  a  mile  or  two  to  the  residence  of  Mrs. 
Spencer,  and  arrived  there  exhausted;  that  Dr.  Pat- 
terson pronounced  her  ailment  nervous  prostration, 
but  said  nothing  about  insanity;  that  he  treated  her 
for  brain  fever.  Concerning  the  supposed  delusion, 
Mrs.  Spencer  says  that,  at  the  time,  Mrs.  Ozouf  had 
not  seen  her  own  husband  for  quite  a  period ;  that  he 
was  traveling  back  and  forth  between  Scottsburg  and 
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Roseburg  on  horseback,  carrying  considerable  amounts 
of  money  with  him  for  deposit  in  the  bank  at  the  lat- 
ter place ;  that  he  journeyed  by  out  of  the  way  roads, 
and,  as  he  told  her,  was  himself  anxious  about  his 
safety,  and  for  his  protection  carried  a  revolver ;  that, 
not  having  seen  her  husband  for  some  time,  Mrs. 
Ozouf  entertained  considerable  anxiety  about  his 
safety.  No  other  witness  besides  Dr.  Patterson 
speaks  of  any  specific  delusion,  and  this  delusion  is 
in  part  explained  by  Mrs.  Ozouf 's  anxiety  for  her  hus- 
band. 

It  has  been  said  in  Fulton  v.  Freeland,  219  Mo.  494^ 
517  (118  S.  W.  12,  18,  131  Am.  St.  Rep.  576),  that: 

''There  is  no  such  thing  as  a  delusion  founded  upon 
facts.  It  is  a  mental  conception  in  the  absence  of 
facts.  If  the  idea  entertained  has  for  a  basis  any- 
thing substantial,  it  is  not  a  delusion.  There  may  be 
a  misjudgment  of  facts,  or  there  may  be  an  accentu- 
ated opinion  founded  upon  insufficient  facts,  but  not  a 
delusion,  arising  to  the  dignity  of  a  mental  aberra- 
tion.'' 

Under  the  circumstances  disclosed,  there  was  mudi 
to  justify  an  anxiety  on  the  part  of  Mrs.  Ozouf  for  the 
safety  of  her  husband,  which  would  not  amount  to  a 
delusion.  Counsel  for  defendants  in  their  brief,  how- 
ever, say  in  substance  that  they  do  not  contend  that 
the  insanity  exhibited  at  this  time  was  of  a  permanent 
character,  or  that  Mrs.  Ozouf  was  habitually  insane 
prior  to  the  latter  days  of  1907. 

Dr.  Mingus,  a  witness  for  defendants,  who  was 
called  to  see  her  in  conjunction  with  another  physician 
January  2,  1908,  says  that  she  entertained  delusions, 
but  does  not  give  the  nature  of  those  mental  aberra- 
tions. He  testifies  that  she  was  melancholy,  but  he 
declares  on  cross-examination  that  he  did  not  test  her 
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for  memory  at  the  time  on  account  of  her  general 
mental  condition.  He  saw  her  but  the  one  time,  and 
the  weight  of  his  testimony  is  considerably  depreci- 
ated by  the  fact  that  in  payment  of  his  services  he 
accepted  a  check  of  Mrs.  Ozouf  drawn  February  28, 
1908. 

Hiram  Weatherby,  a  resident  of  Scottsburg,  where 
Mrs.  Ozouf  at  that  time  lived,  took  her  acknowledg- 
ment of  the  power  of  attorney,  which  he  found  in  her 
possession.  It  seems  that  her  husband  died  in  May, 
1907;  that  afterward,  according  to  this  witness,  Mrs. 
Ozouf  became  melancholy.  He  says:  **Well,  she  is 
what  I  would  call  insane.  I  don't  know;  somebody 
else  might  call  it  something  else ;  I  would  call  her  in- 
sane.'^  Cross-examined  about  the  matter,  he  says, 
referring  to  the  power  of  attorney,  that  he  did  not 
explain  it  to  her  because  ''she  was  a  woman  that 
didn't  need  any  explaining";  that  he  supposed  that 
she  knew  what  she  was  signing  and  appeared  to  know 
what  she  was  about ;  that  he  took  her  acknowledgment 
to  another  defed  to  one  McKay  on  October  7,  1908. 
This  witness  fittingly  exemplifies  the  standard  of  men- 
tal capacity  established  by  the  numerous  authorities 
above  noted. 

Another  witness,  W.  H.  Fisher,  gave  it  as  his  opin- 
ion that  she  was  insane,  because  on  one  occasion  while 
he  was  sawing  wood  at  her  residence  he  wanted  to  get 
water  from  her  tank  for  his  engine,  and  she  said  that 
she  did  not  think  they  had  water  to  spare ;  but  he  also 
disclosed  the  fact  that  others  were  using  from  the 
same  tank  and  that  at  one  time  the  water  was  a  little 
short.  Another  reason  assigned  by  him  for  believing 
her  insane  was  that  she  had  hired  a  horse  from  him 
on  one  or  two  occasions  to  drive  out  to  her  husband's 
grave  in  the  country  about  three  miles  distant,  and 
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finally  she  wanted  to  buy  the  horse  from  him.  He 
said  he  thought  she  did  not  need  the  horse,  and  he 
never  heard  anything  more  about  it  after  a  few  days. 
This  witness  twice  received  pay  for  his  services  by  the 
check  of  Mrs.  Ozouf. 

T.  W.  Andrews  testified  that  he  set  up  the  monu- 
ment at  her  husband's  grave  for  which  she  had  con- 
tracted in  the  sum  of  $175 ;  that  when  it  was  completed 
he  told  her  that  the  work  was  done  and  thai  he  wanted 
her  to  come  and  see  it;  that  she  said  that  she  could 
not  go  then  but  would  pay  him ;  and  that  she  seemed 
very  nervous ;  that  she  made  out  the  check  for  $1,700 
when  it  should  have  been  $175;  that,  not  having 
his  spectacles,  he  did  not  discover  it,  but  went  back 
and  she  wrote  the  correct  amount,  asking  the  witness 
to  '*stay  by  her  and  point  out  to  her'';  that  she  was 
nervous  and  said  she  wanted  to  finish  it  up  then  be- 
cause the  next  day  she  might  be  worse.  This  witness 
also  said  that  she  wanted  to  buy  a  horse  from  him. 
Another  reason  given  for  her  insanity  was  that  she 
lectured  him  about  drinking  to  excess.  •  He  admitted 
that  he  was  somewhat  addicted  to  that  haWt  and  that 
Mrs.  Ozouf  was  a  very  religious  woman  and  strongly 
in  favor  of  temperance  in  such  matters.  Insanity 
cannot  be  fairly  predicated  on  a  single  mistake  in 
drawing  a  check,  upon  an  offer  to  buy  a  horse,  or  upon 
an  expressed  opinion  that  the  witness  should  reform 
his  bibulous  habits. 

John  M.  Hedden  told  about  Mrs.  Ozouf  setting  a 
fence  over  on  his  ground  by  his  consent  ten  years  be- 
fore, and  then  after  her  husband 's  death  offering  him 
$1,000  for  the  same  land  with  the  right  to  pasture  his 
cow  three  months  in  the  year ;  that  she  wanted  to  build 
a  church  and  contribute  one  fourth  herself,  have  him 
and  his  wife  advance  one  fourth  each,  and  the  pubUo 
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one  fourth ;  that  later  in  the  day  she  asked  him  if  he 
had  sent  for  the  bill  of  lumber;  and  he  also  says  that 
she  objected  to  his  selling  a  right  of  way  to  the  S.  P. 
Co.,  through  his  premises  adjacent  to  hers,  and  that 
she  said  that  she  would  give  him  as  much  herself ;  that 
she  did  not  want  the  railroad  to  come  down  on  their 
side  of  the  river.  He  also  produced  a  letter  which 
Mrs.  Ozouf  wrote  to  his  wife  on  the  subject  of  build- 
ing a  church  in  Scottsburg.  The  letter  is  connectedly 
written  and  simply  shows  that  she  was  an  enthusiast 
on  the  subject  of  church  work,  and  that,  inasmuch  as 
someone  was  about  to  establish  a  saloon  in  Scotts- 
burg, she  thought  it  ought  to  be  counteracted  by  the 
establishment  of  a  church,  there  being  no  religious 
edifice  in  the  place.  This  witness  also  is  shown  to 
have  accepted  her  checks  both  before  and  after  the  oc- 
currences which  he  describes. 

The  defendant  Hazel  Northup,  a  witness  on  her  own 
behalf,  noticed  a  change  in  Mrs.  Ozouf  a  little  before 
Christmas  in  1907 ;  that  on  one  occasion  she  found  her 
on  her  knees  crying  and  saying  that  she  was  sorry 
she  had  treated  the  witness  so  badly.  This  may  be 
explained  from  the  fact  that  Mrs.  Ozouf,  as  disclosed 
by  other  testimony,  had  made  a  will  which  she  after- 
ward destroyed  because  she  had  given  too  liberally 
to  this  witness  and  not  enough  to  the  brothers  and  sis- 
ters of  the  latter.  Mrs.  Northup,  after  speaking  of 
seeing  Mrs.  Ozouf  in  bed  in  1908  at  the  residence  of 
Mrs.  Conlisk,  testified  that  the  sick  woman  said  that 
her  voice  sounded  like  Hazel's,  but  it  was  not  Hazel. 
This  also  may  be  accounted  for  by  the  fact  that  in  the 
interim,  Hazel,  contrary  to  the  wishes  of  Mrs.  Ozouf, 
had  gone  away  from  home  and  married  before  she  was 
18  years  of  age.  The  witness  saw  her  again  in  1910, 
in  Portland,  and  says  of  Mrs.  Ozouf  that : ' '  She  sat  in  a 
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chair  with  her  hands  folded  looking  down  at  the  floor, 
and  did  not  talk  except  when  spoken  to.  I  don 't  think 
she  recognized  me,  but  don't  remember  much  about 
it  now."  The  last  time  she  speaks  of  seeing  Mrs. 
Ozouf  was  a  few  days  before  her  examination,  and 
merely  says,  **I  don't  know  whether  she  recognized 
me  or  not." 

Dr.  Fields  treated  Mrs.  Ozouf  first  in  August,  1907. 
He  visited  her  twice  to  treat  a  severe  abscess  under 
her  arm,  and  once  when  she  ran  a  nail  into  her  foot. 
He  says  that  beginning  in  August  or  September,  1907, 
she  was  abnormally  excitable,  active,  talkative,  and 
afterwards  drifted  into  a  state  where  she  was  morose, 
melancholy,  and  quiet.  He  said  he  did  nothing  to 
test  her  sanity;  jiist  looked  at  her  and  talked  to  her; 
that  sometimes  she  would  give  proper  answers  to  his 
questions  and  sometimes  would  not  answer  him  at  all. 
In  one  instance  her  relatives  sent  for  him  to  visit  her 
at  Scottsburg;  that  he  ran  across  her  on  the  street, 
and  that  no  doubt  she  knew  him,  but  that  she  did  not 
look  at  him  or  speak  to  him ;  that  he  went  to  the  house 
and  found  her  upstairs;  that  she  did  not  want  to  see 
him  and  appeared  provoked  that  he  had  come,  or  that 
her  folks  had  sent  for  him.  He  says,  too,  that  he  went 
upstairs  and  sat  on  the  top  step  with  her  and  eventu- 
ally left  her  in  a  different  frame  of  mind.  He  sums 
up  by  saying  that  *'she  seemed  angry  at  me  for  com- 
ing, though  she  had  no  occasion  to  be  so " ;  that  he  re- 
called nothing  out  of  the  ordinary  in  the  conversation, 
and  says  there  was  no  tipoie,  but  that  she  knew  any 
acquaintance  she  saw.  This  witness  also  accepted  as 
pay  for  his  services  the  checks  of  Mrs.  Ozouf  drawn 
long  after  the  occurrences  of  which  he  speaks. 

Of  the  relatives  of  Mrs.  Ozouf,  her  sister,  Mrs. 
Spencer,  her  nieces,  Mrs.  Conlisk,  Mrs.    Black,   and 
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Mrs.  Bell,  all  testified  about  her  mental  condition.  It 
would  prolong  this  opinion  to  too  great  a  length  to 
quote  from  their  testimony  in  detail,  but  they  unite  in 
saying  that  while  she  grew  melancholy  and  reserved 
after  her  husband's  death,  and  was  incapacitated  by 
an  illness  which  the  physicians  pronounced  paralysis, 
she  also  retained  her  mentality,  and  whenever  she  con- 
versed at  all  she  spoke  intelligently  and  connectedly 
even  up  to  the  time  of  the  hearing.  Mrs.  Dimick,  in 
Ho  way  related  to  her,  but  a  lifelong  friend  and  ac- 
quaintance, visited  her  in  October,  1907,  for  the  pur- 
pose of  borrowing  money,  and  afterward  in  Novem- 
ber of  the  same  year  saw  her  on  the  same  business. 
This  witness  says  that  Mrs.  Ozouf  conversed  intelli- 
gently on  the  subject  of  business  both  times,  and  that 
she  saw  nothing  to  indicate  that  Mrs.  Ozouf  was 
not  competent  to  attend  to  the  business.  This  wit- 
ness saw  the  patient  next  in  January,  1909,  and  says 
that  she  had  changed  in  the  meantime.  Speaking  of 
the  change,  she  says :  *  *  She  did  not  converse  with  me 
then  very  much.  She  knew  me  and  answered  my 
questions  rationally,  but  did  not  converse  with  me.'* 

G.  M.  Bassett,  cashier  of  a  bank  at  Drain  where  she 
kept  an  account,  testified  to  having  had  business  cor- 
respondence with  Mrs.  Ozouf  during  the  year  1907, 
and  of  meeting  her  on  one  occasion,  and  in  substance 
says  that  she  was  of  sound  mind.  Of  similar  import 
is  the  testimony  of  T.  M.  Word,  present  sheriff  of 
Multnomah  County,  who  as  notary  public  on  January 
31,  1911,  took  her  acknowledgment  to  a  deed  executed 
by  her  as  executrix  of  her  husband's  will. 

Dr.  H.  W.  Hegele  treated  Mrs.  Ozouf  during  May 
and  June,  1910,  for  eczema.    He  says: 

''She  had  no  delusions  nor  any  derangement  of  any 
of  her  mental  faculties.    As  to  her  mental  condition. 
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she  was  slow  to  respond  to  questions ;  her  volition  was 
not  as  active  as  it  would  be  in  a  person  where  they 
did  not  have  the  condition  of  grief  such  as  her  case 
showed.  Her  replies  were  very  definite  and  intelli- 
gent. I  spoke  to  her  about  herself,  and  she  told  me 
that  she  did  not  care  to  have  anybody  bother  very 
much  with  her;  that  she  liked  to  be  left  alone.  HeV 
answers  were  intelligently  given.  She  took  time  to 
think  them  over,  because  a  person  of  her  age  does  not 
think  rapidly  as  a  person  that  is  younger.  Her  rea- 
son was  clear  arid  definite.*' 

He  further  says  that  she  conversed  with  him  very 
rationally  as  late  as  April  22,  1913. 

Dr.  Williamson,  witness  for  the  plaintiffs,  in  re- 
buttal, was  for  many  years  a  physician  at  the  Oregon 
State  Hospital  for  the  Insane,  and  a  specialist  in  the 
treatment  of  mental  and  nervous  diseases.  At  the 
time  of  the  hearing  he  was  conducting  a  private  hos- 
pital of  his  own  for  the  treatment  of  such  maladies. 
Mrs.  Ozouf  went  to  his  sanatorium  for  treatment  the 
latter  part  of  February,  1908,  and  remained  there  for 
several  weeks  under  his  daily  observation.  Dr.  Will- 
iamson described  her  physical  ailment  as  the  rigidity 
of  paralysis  agitans.  He  says  that  **her  mind  was 
tinged  with  this  melancholy,  but,  so  far  as  being  irra- 
tional in  her  speech,  at  no  time  did  she  express  an  ir- 
rational idea.  Her  conversation  outside  of  her  com- 
plaint about  herself  was  always  strictly  coherent  and 
rational. ' '  He  further  says :  *  *  She  is  not  insane.  Her 
mind  is  affected  in  this  that  it  does  not  operate  quickly. 
There  is  a  retardation  which  she  is  unable  to  control; 
but  when  it  comes  to  the  ultimate  expression  of  her 
ideas  they  are  rational  and  correct." 

What  would  seem  to  be  a  controlling  factor  on  the 
subject  in  this  state  of  the  testimony  is  found  in  the 
letters  written  by  Mrs.  Ozouf,  a  few  of  which  only  will 
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be  here  noticed.  In  her  letter  of  August  28,  1907,  to 
Mr.  Black,  she  writes  about  deposits  in  the  Drain  bank 
which  had  recently  suspended;  about  Hazel  coming 
home  with  her  sister,  to  stop  at  Astoria  en  route,  and 
asks  Black  to  send  them  money.  She  tells  of  suffer- 
ing with  the  abscess  under  her  arm,  and  speaks  of 
other  family  aifairs,  and  says,  *'I  am  piling  work  onto 
you.*'  September  10th,  she  sends  the  address  of  some 
nephews  and  speaks  of  receiving  a  letter  from  the  de- 
fendant Annie  Northup,  and  of  writing  to  Hazel  to 
come  on  without  their  delayed  trunks,  and  to  inform 
Black  that  they  would  be  in  Portland.  September 
20th  she  inquires  about  her  late  husband's  property 
and  about  what  notes  and  mortgages  can  be  first  called 
in.  She  says  she  wants  Warren  Reed's  note  taken 
up  the  day  it  is  due.  Later  she  writes  of  collecting 
money  from  Warren  and  directs  Black  to  send  his  note 
to  him.  She  tells  of  negotiating  the  loan  to  Mrs. 
Dimick,  and  says:  *^I  wish  I  could  see  you  so  as  to 
have  a  talk  about  business,  but  this  matter  is  0.  K:, 
but  we  could  not  wait  for  you  to  come.''  October  31st, 
she  speaks,  among  other  things,  about  receiving  a  let- 
ter from  Mrs.  Dimick,  and  hopes  everything  will  prove 
satisfactory  so  that  she  can  have  the  money.  Novem- 
ber 22d,  she  writes  to  Black  about  a  letter  received 
from  Mrs.  Dimick  complaining  that  Black  had  de- 
clined the  loan  of  $2,500  already  promised  by  Mrs. 
Ozouf.  The  latter  hopes  it  can  be  arranged  rather 
than  break  her  promise  to  make  the  loan.  The  writer 
also  speaks  in  that  letter  of  the  Fishers,  who  owed 
her  some  money,  wanting  to  dissolve  partnership,  and 
says  she  thought  it  was  all  right,  but  referred  them  to 
Black.  January  24,  1908,  she  writes  again  to  Black 
hoping  that  he  will  see  that  everything  is  secured 
about  Mrs.  Conlisk's  house,  and  asks  to  have  it  in- 
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sured.  It  otherwise  appears  in  testimony  that  she 
had  advanced  some  money  to  enable  Mrs.  Conlisk  to 
build  a  house  in  Portland,  and  that  she  was  to  be  se- 
cured  by  some  lien  on  the  house  whereby  the  rent 
should  be  applied  to  the  interest.  She  refers  in  this 
letter  to  Black's  intention  to  go  to  Roseburg  to  make 
a  final  settlement  of  her  husband's  estate,  and  in- 
quires in  what  bank  he  deposited  the  interest  from  the 
loan  made  to  one  Maupin.  These,  with  other  letters, 
are  as  clearly  and  connectedly  written  as  one  could 
wish,  and  come  from  the  pen  of  one  evidently  well 
educated  and  skilled  in  business.  They  speak  stronger 
than  the  testimony  of  any  witness  of  a  clear  intellect, 
and,  were  the  scale  otherwise  at  a  balance,  would  cer- 
tainly make  a  preponderance  in  favor  of  the  plaintiffs 
who  hold  the  negative  of  the  question  at  issue. 

Considering  medical  testimony,  the  evidence  given 
by  Dr.  Williamson,  a  skillful  alienist  of  wide  experi- 
ence, who  observed  her  for  a  long  period  of  time,  and 
that  of  Dr.  Hegele,  who  observed  her  much  longer  than 
the  physicians  testifying  for  the  defendants,  make  a 
showing  certainly  of  greater  value  than  the  evidence 
of  the  physicians  called  for  the  defendants,  especially 
since  the  latter  gave  the  patient  only  casual  observa- 
tion and  did  not  disclose  at  the  time  to  anyone  their 
belief  that  she  was  insane.  The  value  of  the  opinions 
of  nearly  all  the  witnesses  for  the  defendants  is  much 
depreciated  by  the  fact  that  they  transacted  business 
directly  with  her  and  took  her  checks  in  payment  of 
their  demands  at  the  very  time  they  now  say  she  was 
insane.  None  of  them  vouchsafes  the  idea  that  she 
was  so  insane  that  she  did  not  or  could  not  understand 
the  nature  and  quality  of  the  business  in  which  she 
was  engaged.  On  the  contrary,  one  of  them  already 
noted  says  in  substance  that  she  knew  enough  for  that 


June,  1914.]  Wadb  v.  Nobthup.  589 


purpose  and  did  not  need  any  explanation.  Her  let- 
ters show  that  she  recognized  Black  as  her  business 
representative  and  disclose  a  capacity  for  such  affairs 
above  the  average.  A  careful  study  of  the  testimony 
leads  to  the  conclusion  that  the  evidence  on  the  sub- 
ject of  Mrs.  Ozouf 's  insanity  preponderates  in  favor 
of  the  plaintiffs,  and  that  she  was  possessed  of  ample 
mentality  to  fully  and  fairly  comprehend  the  nature  of 
the  business  in  which  she  was  engaged  at  the  time  she 
executed  the  power  of  attorney  and  at  the  time  the 
deeds  were  executed  by  her  agent. 

5.  It  remains  to  determine  whether  the  execution 
of  the  conveyances  mentioned  was  within  the  scope 
of  the  authority  conferred  upon  the  attorney  in  fact. 
His  power  of  attorney,  among  other  things,  after  ap- 
pointing him  such  attorney,  authorized  him  to  ^  *  lease, 
let,  demise,  bargain,  sell,  remise,  release,  convey,  mort- 
gage and  hypothecate  lands,  tenements,  and  heredita- 
ments, upon  such  terms  and  conditions  and  under  such 
covenants  as  he  shall  think  fit.  •  •  And  also  for  me 
and  in  my  name  and  as  my  act  and  deed,  to  sign,  seal, 
execute,  deliver,  and  acknowledge  such  deeds,  cove- 
nants, indentures,  •  •  and  other  instruments  in  writ- 
ing of  whatever  kind  and  nature.  Giving  and  grant- 
ing unto  my  said  attorney  full  power  and  authority 
to  do  and  perform  all  and  every  act  and  thing  whatso- 
ever requisite  and  necessary  to  be  done  in  and  about 
the  premises,  as  fully  to  all  intents  and  purposes  as  I 
might  do  or  could  do  if  personally  present,  with  full 
power  of  substitution  and  revocation,  hereby  ratifying 
and  confirming  all  .that  my  said  attorney  or  his  sub- 
stitute or  substitutes  shall  lawfully  do  or  cause  to  be 
done  by  virtue  of  these  presents." 

6.  It  is  contended  on  behalf  oi  the  defendant  that 
this  authority  did  not  include  a  gift  of  the  property 


590  Wade  v.  Nobthup.  [70  Op. 

involved,  and  this  is  technically  true;  but  it  is  over- 
come by  the  other  technical  truth  that  the  conveyances 
were  made  on  the  money  consideration  of  $10  in  one 
case,  and  $1  in  the  later  conveyance.  The  attorney 
in  fact  was  within  the  letter  of  his  authority  to  con- 
vey the  lands  upon  such  terms  as  he  should  think  fit. 
In  determining  whether  the  act  was  within  the  spirit 
of  the  authority  conferred  upon  Black  by  Mrs.  Ozouf, 
we -may  resort  to  the  parol  testimony  offered  by  the 
parties.  The  defendants  contend  that  the  terms  of 
the  power  of  attorney  cannot  be  enlarged  by  resort- 
ing to  such  testimony,  and  that  it  must  speak  for  it- 
self. This  may  be  conceded,  but  that  is  not  the  ques- 
tion. Section  713,  L.  0.  L.,  reads  thus:  **When  the 
terms  of  an  agreement  have  been  reduced  to  writing  by 
the  parties,  it  is  to  be  considered  as  containing  all 
those  terms,  and  therefore  there  can  be,  between  the 
parties  and  their  representatives  or  successors  in  in- 
terest, no  evidence  of  the  terms  of  thei  agreement, 
other  than  the  contents  of  the  writing,  except  in  the 
following  cases:  (1)  Where  a  mistake  or  imperfection 
of  the  writing  is  put  in  issue  by  the  pleadings;  (2) 
where  the  validity  of  the  agreement  is  the  fact  in  dis- 
pute. But  this  section  does  not  exclude  other  evi- 
dence of  the  circumstances  under  which  the  agreement 
was  made  or  to  which  it  relates,  as  defined  in  Section 
717,  or  to  explain  an  ambiguity,  intrinsic  or  extrinsic, 
or  to  establish  illegality  or  fraud.  The  term  *  agree- 
ment' includes  deeds  and  wills  as  well  as  contracts  be- 
tween parties.''  Here  the  validity  of  the  power  of 
attorney  is  the  crucial  fact  in  dispute,  and  for  the 
proper  construction  of  the  instrument,  in  the  language 
of  Section  717,  L.  0.  L.,  we  may  resort  to  **the  circum- 
stances under  which  it  was  made,  including  the  situa- 
tion of  the  subject  of  the  instrument,  and  of  the  par- 
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ties  to  it/'  so  that  the  court  may  be  placed  in  the 
position  of  those  whose  language  it  is  interpreting. 

7.  As  partly  stated  above,  Mrs.  Ozouf    was    pos- 
sessed of  a  considerable  fortune  of  her  own,  besides 
which  she  inherited  a  large  estate  from  her  husband. 
At  the  time  her  interest  in  the  lands  in  question  was 
unproductive.    She  was  well  advanced  in  years.    Her 
husband  advised,  and  she  acquiesced  in  that  counsel, 
that  it  would  be  a  burden  to  her,  and  that  it  would 
be  a  proper  thing  to  convey  her  interest  in   her   de- 
ceased brother's  estate  in  those  lands  to  her  brothers 
and  sisters,  and  she  still  had  that  purpose  after  her 
husband's  death,  as  stated  by  the  undisputed  testi- 
mony of  Black,  for  whose  credit  as  a  witness  the  de- 
fendants have  vouched  by  making  him  speak  for  them 
from  the  witness-stand.     This  is  also  disclosed  by  the 
testimony  of  Mrs.  Fanny  Dimick,.  a  wholly  disinter- 
ested witness  and  lifelong  friend  and  acquaintance  of 
Mrs,  Ozouf,  who  states  that  the  latter  told  her  that 
she  did  not  wish  to  be  burdened  with  her  one  fifth  of 
the  property  of  Eobert  Wade  which  she  had  inherited, 
and  that  she  would  like  to  turn  it  over  to  her  brothers 
and  sisters.    It  must  be  borne  in  mind,  also,  that  she 
reserved  her  interest  in  about  900  acres  of  ranch  land 
belonging  to  her  deceased  brother.    It  thus  appears 
that  the  conveyances  were  the  result  of  a  settled  pur- 
pose of  Mrs.  Ozouf  formed  at  the  time  when  no  ques- 
tion is  made  of  her  soundness  of  mind.     It  was  a  nat- 
ural and  proper  thing  for  her  to  do  considering  her 
financial  condition  at  the  time,  and  the  relation  she 
bore  to  the  objects  of  her  bounty.     It  does  not  appear 
anywhere  in  the  testimony  that  any  effort  was  made 
by  anyone  to  influence  her  in  her  decision,  but  that  it 
was  the  culmination  of  her  own  matured  design.     The 
act  of  the  attorney  was  within  the  strict  letter  as  well 
as  within  the  spirit  of  the  power  conferred  upon  him. 
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The  defendants  rely  mainly  upon  the  case  of  Coulter 
V.  Portland  Trust  Co.,  20  Or.  469  (26  Pac.  565,  27  Pac 
266).  In  that  case,  tinder  a  power  of  attorney  au- 
thorizing the  agent  thus  created  to  buy,  sell,  or  trans- 
fer real  estate,  the  attorney  in  fact  conveyed  the  land 
to  a  grantee  charging  the  same  with  the  support  and 
maintenance  of  a  minor  daughter  of  the  grantor.  The 
court  very  properly  held  that  this  did  not  constitute 
a  sale  within  the  meaning  of  the  instrument  creating 
the  power,  and  that  it  was  wholly  foreign  to  the  in- 
tention of  the  person  creating  the  agency.  In  other 
words,  as  the  court  points  out,  it  amounted  to  an  execu- 
tory agreement,  the  performance  of  which  by  the 
grantee  was  in  no  wise  secured.  On  the  subject  to 
which  it  is  applicable,  this  case  is  quoted  with  ap- 
proval in  Security  Savings  Bank  v.  Smith,  38  Or.  72 
(62  Pac.  794,  84  Am.  St.  Rep.  756),  where  Mr.  Justice 
WoLVERTON  lays  down  the  rule  in  such  matters  in  this 
language : 

**  These  rules  of  construction  in  no  wise  conflict, 
however,  with  another  just  as  well  established,  and  of 
equal  potency  and  power,  which  is  that  the  object  of 
the  parties  must  always  be  kept  in  view,  and,  where 
the  language  will  permit,  that  construction  should  be 
carried  out  that  will  support  instead  of  defeat  the 
purpose  of  the  instrument.'* 

Mr.  Justice  Wolverton  also  quotes  with  approval 
the  language  of  Hemstreet  v.  Burdick,  90  111.  444: 

'*But  it  is  said  the  power  must  be  strictly  construed. 
This  may  be  true,  but  it  does  not  require  that  it  shall 
be  so  construed  as  to  defeat  the  intention  of  the  par- 
ties. Where  the  intention  fairly  appears  from  the 
language  employed,  that  intention  must  control.  A 
strained  construction  should  never  be  given  to  defeat 
that  intention,  nor  to  embrace  in  the  power  what  was 
not  intended  by  the  parties.'' 
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It  follows  that  the  execution  of  the  power  of  attor- 
ney by  Mrs.  Ozouf  was  a  valid  and  binding  act,  and 
that  the  deeds  in  question  executed  by  her  attorney 
in  fact  in  pursuance  of  that  authority  are  also  bind- 
ing upon  her.  The  Circuit  Court  erred  in  setting 
aside  those  deeds,  and  its  action  in  that  respect  must 
be  reversed.  For  want  of  proof  the  suit  of  the  plain- 
tiffs so  far  as  it  contemplates  a  correction  of  the  al- 
leged mistake  must  likewise  be  disregarded. 

A  decree  will  therefore  be  entered  here  to  the  effect 
that  the  plaintiffs  take  nothing  in  respect  to  the  al- 
leged mistake  in  the  conveyance;  that  the  defendants 
take  nothing  by  their  cross-bill;  that  plaintiffs  have 
a  decree  establishing  the  validity  of  the  deeds  of  Feb- 
ruary 8,  1908,  and  of  January  4,  1909;  and  that  none 
of  the  parties  recover  costs  or  disbursements  from 
either  of  the  others.  Modified. 

Mr.  Chief  Justice  McBridb,  Mr.  Justice  Moorb  and 
Mr.  Justice  Ramsey  concur. 


Argued  March  23,  affirmed  April  14,  rebearing  denied  June  2,  1914. 

KUCKENBERG  v.  DURKEE.* 

(140   Pac.  6270 

Brokers — ^Belationa  to  Principal — ^Validity  of  Contract. 

Where  a  real  estate  agent  was  authorized  to  sell  a  house  and  lot 
at  a  certain  price,  the  purchaser  to  assume  the  street  improvement 
assessments,  and  drew  a  contract  of  sale,  omitting  reference  to  the 
assessments,  which  the  owner  signed  without  having  noticed  the 
omission,  which  contract  was  made  by  the  agent  for  his  own  benefit 
with  a  third  person,  it  was  not  binding  on  the  owner,  and  will  be 
canceled  at  his  suit. 

[As  to  validity  of  sale  or  transfer  by  agent  to  himself,  see  note 
in  Ann.  Cas.  1912A,  1772.] 


*As  to  the  right  to  commission  where  broker  procures  purchaser 
at  price  stated  by  his  principal,  but  on  slightly  different  terms  in 
regsfrd  to  cash  or  time  of  payment,  and  the  owner  refuses  to  con- 
summate the  sale,  see  note  in  21  L.  B.  A.  (N.  S.)  935.  Bxporter. 
70  Or.— 88 
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From  Multnomah:  Egbebt  G.  Morrow,  Judge. 

Department  2.     Statement  by  Mr.  Justice  Bean. 

This  is  a  suit  by  Wiliam  Kuckenberg  against  Wilma 
W.  Durkee  and  John  P.  Durkee,  to  cancel  a  contract 
of  sale  as  a  cloud  upon  the  plaintiff  ^s  title  to  lot  7, 
block  1,  East  Irvington  Addition,  Portland,  Oregon. 
The  Circuit  Court  rendered  a  decree  in  favor  of  plain- 
tiff, and  defendants  appeal  therefrom. 

The  controversy  arises  out  of  the  following  facts: 
On  September  6,  1911,  plaintiff  executed  the  following 
instrument : 

**To  John  P.  Weston:  For  a  consideration  of  one 
($1.00)  dollar,  the  receipt  of  which  is  hereby  acknowl- 
edged, I  hereby  appoint  you  my.  exclusive  agent,  to 
make  sale  of  the  real  property  described  as  house  and 
lot  at  437  E.  25th  Street  North,  lot  50x100,  for  the 
price  of  $1,900.00,  upon  the  following  terms :  $1,000.00 
cash,  $900.00  secured  by  mortgage  thereon  for  four 
months  at  six  per  cent,  and  you  are  hereby  authorized 
to  accept  a  deposit  to  be  applied  on  the  purchase  price 
and  to  execute  a  binding  contract  of  sale  on  my  be- 
half. I  agree  to  pay  you,  my  said  agent,  the  regular 
commission  fixed  by  the  Portland  Realty  Board,  or 
$75.00,  if  a  sale  is  made  during  the  life  of  this  con- 
tract, and  to  convey  said  property  to  the  purchaser 
by  good  and  suflScient  deed.  I  also  agree  to  furnish 
satisfactory  abstract  of  title.  This  contract  to  con- 
tinue and  including  October  6th,  1911. '* 

Plaintiff  alleges  in  effect:  That  the  agreement  with 
Weston  was  that,  in  addition  to  the  sale  price  named, 
the  purchaser  should  assume  and  pay  assessments  on 
the  property  for  street  improvements  amounting  to 
$326.50.  That  Weston  pretended  to  reduce  the  agree- 
ment to  writing,  and  wrongfully  and  intentionally  left 
the  street  assessment  provision  out  of  the  agency  con- 
tract which  he  represented  to  plaintiff  contained  all 
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the  terms  of  the  agreement,  and  that  plaintiff  believ- 
ing the  same  and  relying  thereon  signed  the  writing  as 
prepared.  That  on  October  6,  1911,  defendant  Wes- 
ton fraudulently,  and  with  intent  to  cheat  and  defraud 
plaintiff  and  secure  his  property  for  a  less  sum  than 
had  been  agreed  upon  (as  plaintiff's  agent  and  in  his 
name),  pretended  to  make  and  execute  in  writing  a 
contract  of  sale  of  the  real  estate  in  question  to  defend- 
ant Wilma  W.  Durkee  at  the  price  of  $1,900,  less  $75 
commission,  payments  to  be  made  as  follows:  $100 
upon  the  execution  of  the  contract;  $825  on  October  11, 
1911 ;  and  for  the  balance  Wilma  W.  Durkee  agreed  to 
assume  $900  of  a  certain  mortgage  of  plaintiff.  That 
this  contract  was  acknowledged  by  her  and  recorded 
in  the  deed  records  of  the  county  and  is  a  cloud  upon 
the  title  of  plaintiff.  That  defendant  Wilma  W.  Dur- 
kee is  a  mere  figurehead  in  the  deal,  and  holds  what- 
ever interest  she  has  under  the  pretended  agreement 
for  Weston.  That  said  recorded  contract  is  not  in 
accordance  with  the  terms  of  the  sale  Weston  was 
authorized  to  make  nor  in  accordance  with  the  agency 
contract  set  out  above. 

Defendants  answered  and  denied  the  fraud,  admit- 
ted the  contract  with  Durkee,  and  alleged  in  substance 
that  plaintiff  had  agreed  to  accept  Weston,  his  agent, 
as  a  purchaser  of  the  property,  and  is  estopped  to  say 
that  Weston  is  not  a  satisfactory  purchaser;  that 
Wilma  W.  Durkee  is  not  bound  to  pay  or  assume  the 
street  assessment.  They  pleaded  a  tender  made  on 
October  11,  1911,  of  $1,000,  as  per  the  sale  agreement, 
an  offer  to  assume  the  mortgage  to  the  extent  of  $900 
or  execute  a  new  one  for  that  amount,  and  asked  that 
the  contract  of  sale  be  enforced. 

William  Kuckenberg,  plaintiff  testified  in  substance 
that  Weston  came  to  his  house  and  asked  if  the  prop- 
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erty  was  for  sale ;  that  the  latter  agreed  that  he  could 
sell  it  for  $1,900  above  the  street  improvements,  out  of 
which  his  commission  of  $75  was  to  be  taken;  that 
Weston  asked  how  much  the  street  improvements  were, 
and  that  he  told  the  boy  to  look  it  up ;  that  he  said  that 
he  knew  it  was  $326  and  some  cents ;  that  Weston  said 
he  would  come  down  to  the  store  and  draw  the  contract 
to  that  effect;  that  he  drew  the  contract,  and  that  he 
(Kuckenberg)  read  it ;  that  they  were  busy  at  the  time ; 
that,  after  Weston  was  gone,  he  looked  it  over  again 
and  noticed  that  the  former  did  not  put  the  street  as- 
sessment matter  in  the  contract ;  that  three  days  before 
the  contract  expired  Weston  came  and  wanted  an  ab- 
stract of  title;  that  **he  didn't  write  down  the  street 
improvements  which  is  supposed  to  be  in  there ;  there- 
fore I  was  afraid  to  let  him  have  it";  that  Weston 
wanted  to  make  a  sale  and  he  went  to  his  lawyer  then- 
William  Kuckenberg,  Jr.,  son  of  plaintiff,  testified 
to  the  effect :  That  at  the  time  the  matter  of  sale  was 
talked  about  at  thfe  store,  by  plaintiff  and  Weston, 
when  they  came  down  to  the  street  improvements  Wes- 
ton said:  **How  much  are  the  improvements? ''  That 
he  told  him  it  was  $326,  and  some  cents.  That  Wes- 
ton wrote  the  contract,  and  that  he  started  to  read  one, 
but  was  interrupted  several  times  by  customers.  That 
they  finally  signed  them,  and  that  when  Weston  was 
gone  it  was  noticed  that  he  had  omitted  the  street  im- 
provements. It  appears  that  the  contract  of  sale  was 
first  written  with  Weston's  name  inserted  therein, 
which  name  was  afterward  changed  to  Mrs.  Durkee. 
The  evidence  tends  to  show  that,  when  the  matter  first 
came  up,  Weston  said  that  he  knew  about  the  street 
assessment.  The  contract  for  the  sale  was  first  writ- 
ten and  submitted  to  plaintiff  with  a  provision  that  the 
purchaser  should  pay  a  street  assessment  of  $300. 
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Plaintiff  would  not  consent  to  a  reduction  of  the 
amount,  and  defendant  Weston  declared  that  he  would 
stand  on  the  agency  contract.  The  $300  claim  was 
afterward  stricken  out.  John  P.  Weston,  one  of  the 
defendants,  testified  to  the  purport  that  he  tendered 
plaintiff  $1,000  pursuant  to  the  sale  contract,  and  that 
the  same  was  refused;  that  they  objected  because  the 
street  improvements  were  not  provided  for.  He  did 
not  touch  upon  the  matter  relating  to  the  agency  con- 
tract. It  further  appears  from  the  evidence  that  the 
abstract  of  title  was  obtained  October  5,  1911;  that 
Weston 's  money  was  tendered ;  that  Mrs.  Durkee 
signed  the  contract  at  the  request  of  Weston. 

Affirmed. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr.  George  Rossman  and  Messrs.  Wilson  S  Neal,  with 
an  oral  argument  by  Mr.  Rossman. 

For  respondent  there  was  a  brief  over  the  names  of 
Messrs.  Chamberlain,  Thomas  &  Kraemer  and  Mr. 
Lester  W.  Humphreys,  with  an  oral  argument  by  Mr. 
Otto  J.  Kraemer. 

Mr.  Justice  Bean  delivered  the  opinion  of  the  court. 

It  is  contended  by  counsel  for  defendants  that  there 
was  error  in  overruling  the  demurrer  to  plaintiff  *s 
complaint  and  in  rendering  a  decree  in  favor  of  plain- 
tiff. The  same  questions  are  involved  in  each  propo- 
sition, and  they  may  be  considered  together.  It  is 
clear  that  Weston  was  the  real  party  in  interest  in 
the  contract  of  sale.  When  the  plaintiff  appointed 
Weston  as  his  agent  to  sell  the  real  estate  and  signed 
the  agency  contract,  a  fiduciary  relation  was  created 
between  them.    Good  faith  and  loyalty  to  his  principal 
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required  Weston  to  act  solely  in  the  interest  of 
Kuckenberg,  and  he  could  not,  without  the  full  knowl- 
edge and  free  consent  of  the  latter,  become  the  pur- 
chaser of  the  property  either  directly  or  through  the 
medium  of  a  third  person.  Weston  was  bound  to  dis- 
close to  his  principal  the  exact  nature  of  his  interest 
in  the  purchase  and  all  material  facts  connected.  The 
mere  fact  of  purchase  by  such  agent  makes  the  con- 
tract prima  facie  voidable.  In  order  to  sustain  the 
sale,  the  burden  was  upon  Weston  to  show  that  Kuck- 
enberg, with  a  full  knowledge  of  all  the  facts,  con- 
sented to  such  a  sale,  and  that  the  same  was  fair. 
This  he  has  wholly  failed  to  do.  Instead  of  consenting, 
plaintiff  objected,  unless  the  street  lien  was  paid  by 
the  purchaser:  Tilleny  v.  Wolverton,  46  Minn.  256 
(48  N.  W.  908) ;  Rochester  v.  Levering,  104  Ind.  562 
(4  N.  E.  203) ;  31  Cyc.  1437  et  seq.;  Mechem,  Agency, 
§  643;  F ranch  v.  Blazier,  66  Or.  377  (133  Pac.  800, 
802) ;  Savage  v.  Savage,  12  Or.  459,  470,  8  Pac.  754. 
The  plaintiff  desired  to  sell  the  real  estate  in  question 
for  the  price  of  $1,900,  besides  the  street  assessment 
thereon  of  $326.50.  Weston  drew  the  agency  contract 
authorizing  the  sale.  The  provisions  in  regard  to  the 
purchaser  assuming  or  paying  the  street  lien  was 
omitted  from  the  contract  through  the  fault  of  Wes- 
ton. As  the  evidence  shows,  Kuckenberg  never  con- 
sented that  Weston  or  anyone  else  should  become  the 
purchaser  of  the  property  for  $1,900,  or  the  amount 
for  which  the  contract  of  sale  was  made,  without  such 
purchaser  assuming  or  paying  for  the  street  improve- 
ment. The  contract  executed  by  Weston,  as  agent,  in 
the  name  of  plaintiff,  was  unauthorized.  It  was  made 
for  Weston's  benefit.  Mrs.  Durkee  has  no  interest 
in  the  same  except  for  Weston.  It  would  be  inequi- 
table to  allow  Weston  to  take  an  advantage  to  the 
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amount  of  $326.50  by  virtue  of  the  agency  contract. 
Plaintiff  had  a  right  to  rely  upon  Weston,  as  his  agent, 
to  properly  prepare  the  agreement  according  to  the 
undisputed  terms  of  sale  which  Kuckenberg  stated 
to  him  when  he  came  to  the  latter 's  house  and  inquired 
if  the  property  was  for  sale.  In  his  testimony  Wes- 
ton does  not  contradict  the  statements  of  plaintiff  and 
his  son  in  regard  to  the  terms  of  sale;  that  is,  that  the 
street  lien  should  be  paid  by  the  purchaser  in  addition 
to  the  $1,900.  Defendant  Weston  now  seeks  to  take 
advantage  of  his  own  wrong  in  not  properly  drawing 
the  contract,  and  asks  that  such  an  unfair  proceeding 
be  sanctioned  in  a  court  of  conscience  by  enforcing  a 
contract  of  sale  made  in  his  own  interest  against 
the  protest  of  his  principal  when  the  matter  of  the 
contract  of  sale  was  first  broached.  Plaintiff  has 
never  ratified  the  contract  in  any  way.  This  case  is 
not  like  that  of  Hawkins  v.  Hawkins,  50  Cal.  558,  and 
other  cases  relied  upon  by  defendants'  counsel,  where 
no  relation  of  especial  trust  or  confidence  exists  be- 
tween parties  entering  into  a  contract  written  by  one 
of  them.  Weston  had  Mrs.  Durkee  sign  the  contract 
of  sale  for  him  in  order  to  conceal  from  Kuckenberg 
the  true  nature  of  the  same ;  that  he  was  the  real  pur- 
chaser. A  court  of  equity  should  not  enforce  the  con- 
tract. Our  view  upon  this  phase  of  the  case  renders 
it  unnecessary  to  consider  the  other  questions  raised 
and  argued.     The  contract  should  be  canceled. 

The  decree  of  the  lower  court  was  right,  and  it  is 
affirmed.  Affirivted. 

Mr.  Chief  Justice  McBride,  Mr.   Justice  Eakin 
and  Mb.  Justice  McNary  concur. 
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Argued  March  19,  reversed  April  14,  rehearing  denied  Jnne  2,  1914. 

EUGENSTEIN  v.  OTTENHEIMEB. 

(140  Pac.   747.) 

Witnesses — ^Becalling  Witness — ^Discretion  of  Court. 

1.  In  an  action  for  personal  injuries,  it  was  within  the  discretion 
of  the  trial  court  to  permit  plaintiff  to  be  recalled  and  questioned 
if,  in  her  testimony  the  day  before,  she  attempted  to  be  accurate  in 
fixing  distances  on  map,  and  if  she  was  trying  to  change  her  eri- 
dence  of  the  distances  of  which  sh'^e  had  spoken;  her  answer  being  in 
the  negative^ 

Appeal    and    Error — ^SevlefW — Questions    of    Fact — Qnaliflcations    of 
Expert  Witness. 

2.  It  being  the  duty  and  within  the  province  of  the  eourt  as  a 
preliminary  question  of  fact  to  determine  whether  a  witness  is  quali- 
fied as  an  expert,  the  appellate  court  will  not  disturb  the  deeisiony 
unless  there  is  no  evidence  to  sustain  it. 

[As  to  its  resting  on  the  trial  court's  discretion  whether  witness 
shall  testify  as  expert,  see  note  in  Ann.  Cas.  1912D,  817.] 

Evidence — ^Expert  Testimony — Qualifications  of  Witness. 

3.  That  a  physician  is  not  regularly  licensed  to  practice  in  the 
state  does  not  militate  against  his  competency  as  an  expert  witness. 

[As  to  competency  of  physicians  to  testify  as  experts,  see  note 
in  66  Am.  Dec.  234.J 

Evidence — ^Expert  Testimony — Qualifications  of  Witness— Deteimlna- 
tion. 

4.  That  a  witness  has  been  licensed  to  practice  medicine  in  an- 
other state,  and  is  so  engaged  at  the  time  of  trial,  is  competent  evi- 
dence in  determining  his  fitness  to  testify  as  an  expert,  and  to  sustain 
a  decision  admitting  his  testimony. 

Trial — ^Reception  of  Evidence — Motions  to  Strike  Out — ^Eyidence  Ad- 
missible in  Part. 

5.  Where  several  statements  in  the  testimony  of  a  physician  were 
such  as  might  properly  be  made  by  a  nonexpert  witness,  a  motion  to 
strike  out  all  his  testimony  on  the  ground  that  he  was  not  qualified 
as  an  expert  was  properly  denied. 

Evidence — Expert  Testimony — Subject  Matter. 

6.  In  an  action  for  personal  injuries,  testimony  of  a  physician 
that  it  is  almost  impossible  for  any  physician  to  state  just  the  extent 
of  an  injury  from  a  shock,  because  it  sometimes  shows  up  10  or  15 
years  afterward,  that  one  cannot  tell  the  extent  or  duration  of  it 
in  the  future,  and  that  there  are  cases  of  shock  from  fright  where 
the  condition  has  become  permanent,  is  admissible  to  show  what 
suffering  will  accrue  from  the  injuries  in  the  future. 

Trial — ^Assessment — ^Instructions. 

7.  Where  the  court  charges  that,  when  the  jury  have  ascertained 
what  plaintiff's  injuries  were,  how  much  she  will  be  compelled  to 
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pay  for  doctors'  bills,  and  what  she  has  lost  in  wages,  they  may 
award  such  sum  as  they  think  will  reasonably  compensate  her,  and 
take  the  facts  in  the  case,  and  do  what  is  right  between  the  parties, 
without  regard  to  anything,  except  as  conscience  dictates,  under  the 
evidence  and  rules  of  law  given  them,  the  refusal  of  a  charge  that, 
before  they  are  warranted  in  allowing  any  sum  for  permanent  inju- 
ries, they  must  be  reasonably  certain,  from  a  preponderance  of  the 
evidence,  that  the  plaintiff  has  sustained  permanent  injury,  and  it  is 
not  enough  that  they  may  believe  that  a  permanent  injury  is  pos- 
sible, is  error,  though  the  court  gives  the  ordinary  instructions  about 
the  party  holding  the  affirmative  of  the  issue  being  required  to  prove 
it  by  a  preponderance  of  the  evidence. 

Trial — ^InstmctioiiB — ^Promlueiioe  of  Particular  Matter. 

8.  In  an  action  for  injuries  to  a  pedestrian  by  an  automobile  on 
the  paved  street  of  a  large  city,  an  instruction  that  it  is  admitted 
that  plaintiff  was  crossing  the  street  between  crossings,  and  that  it 
was  her  duty  to  exercise  reasonable  care,  and  to  look  and  listen 
before  crossing  or  attempting  to  cross  to  ascertain  whether  vehicles 
were  approaching,  and  to  exercise  the  care  which  any  reasonable 
and  prudent  person  would  exercise  in  crossing  the  street  between 
intersections,  was  properly  refused,  as  it  emphasized  the  circumstance 
that  the  crossing  was  not  at  the  intersection  of  streets,  which  waa 
immaterial  where  the  streets  were  paved. 

From  Multnomah :  Henby  E.  McGinn,  Judge. 

Department  1.    Statement  by  Mr.  Justice  Burnett. 

This  is  an  action  by  Albertine  H.  Eugenstein  against 
Henry  J.  Ottenheimer  to  recover  for  a  personal  injury. 

The  substance  of  the  plaintiff's  grievance  against 
the  defendant  is  that  on  a  day  mentioned  she  was 
crossing  Washington  Street  in  the  City  of  Portland  at 
a  point  where  there  was  no  intersecting  street,  and 
that  while  she  was  thus  walking  a  chauffeur  in  the  em- 
ploy of  the  defendant  ran  the  latter 's  automobile 
against  her,  throwing  her  violently  down  upon  the 
pavement,  whereby  she  suffered  injuries  for  which 
she  would  recover  damages. 

The  ownership  of  the  automobile  and  the  employ- 
ment of  the  chauffeur  then  in  charge  are  admitted  by 
the  answer ;  but  the  other  allegations  of  the  complaint 
are  traversed.  The  substance  of  the  affirmative  mat- 
ter in  the  answer  is  that,  although  the  defendant  was 
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not  personally  present,  yet  his  chauffeur  was  driving 
his  automobile  down  Washington  Street  when  the  plain- 
tiff,  without  stopping  to  look  or  listen  for  vehicles,  un- 
dertook to  cross  the  street  where  there  was  no  side- 
walk or  crossing  for  pedestrians,  and  carelessly  walked 
against  the  car  so  suddenly  that  it  was  impossible  to 
bring  it  to  a  full  stop  at  once,  and  that  whatever  injury 
she  received  was  due  to  her  own  heedlessness. 

The  new  matter  in  the  answer  was  denied.  From  a 
verdict  and  judgment  for  the  plaintiff  in  the  sum  of 
$3,500,  the  defendant  appeals.  Bevebsed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  A.  H.  McCurtain  and  Messrs.  Bauer  &  Greene, 
with  oral  arguments  by  Mr.  Thomas  G.  Greene  and  Mr. 
McCurtain. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Corliss  &  Skulason,  and  an  oral  argument  by 
Mr.  Guy  C.  H.  Corliss. 

Mr.  Justice  Burnett  delivered  the  opinion  of  the 
court. 

1.  The  first  error  of  which  the  defendant  complains 
is  predicated  upon  the  court's  permitting  the  plaintiff 
to  be  recalled  and  asked  if,  in  her  testimony  the  day 
before,  she  attempted  to  be  accurate  in  fixing  the  dis- 
tances on  the  map,  and  if  she  was  trying  by  her  decla- 
ration to  change  her  evidence  about  the  various  dis- 
tances of  which  she  had  spoken;  her  answer  being  in 
the  negative.  The  objection  goes  to  the  weight  of  the 
testimony  of  the  witness  rather  than  to  its  competency. 
It  was  within  the  discretion  of  the  court  to  allow  her 
to  return  and  explain  what  she  meant  by  her  former 
statement. 
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The  bill  of  exceptions  states  that  S.  F.  Grover  was 
called  as  a  witness  for  the  plaintiff  and  testified  that 
he  was  not  engaged  in  the  practice  of  medicine  in  Ore- 
gon; that  he  is  a  naturopath,  and  had  not  been  licensed 
to  practice  medicine  in  Oregon;  that  he  had  been  li- 
censed to  practice  medicine  in  California  in  March, 
1909,  and  had  been  practicing  since  then.  He  testified 
that  he  was  called  to  attend  the  plaintiff  profession- 
ally, and  was  asked  the  following  question:  *'What 
condition  did  you  find  her  in  there,  as  to  nervousness, 
pain,  and  other  matters  f  .  The  defendant  objected  to 
the  testimony  of  the  witness  on  the  ground  that  he  is 
not  a  regularly  licensed  physician  to  practice  in  this 
state.  The  objection  was  refused,  and  an  exception  is 
based  on  that  ruling.  The  same  witness  was  further 
asked  this  question:  **Now,  Doctor,  just  tell  the  jury 
what  you  saw  there,  as  to  the  patient 's  condition,  when 
you  first  called  on  her.''  With  like  result,  the  defend- 
ant objected  to  that  question  because  the  witness  had 
not  shown  himself  properly  qualified  as  a  physician. 

2.  It  is  the  duty  and  within  the  province  of  the  court 
as  a  preliminary  question  of  fact  to  determine  whether 
or  not  a  witness  is  qualified  as  an  expert,  to  the  end 
that  he  may  give  an  opinion  in  evidence,  and  the  appel- 
late courts  will  not  disturb  the  decision  of  the  nisi 
prius  tribunal,  unless  there  is  no  evidence  to  sustain 
the  preliminary  decision  of  that  court:  Geer  v.  Dur- 
ham Water  Co.,  127  N.  C.  349  (37  S.  E.  474) ;  Virginia 
I.  C.  S  C.  Co.  v.  Tomlinson,  104  Va.  249  (51  S.  E.  362) : 
American  F.  d  F.  Co.  v.  Setter gren,  130  Wis.  338  (110 
N.  W.  238) ;  Allen  v.  Durham  Traction  Co.,  144  N.  C. 
288  (56  S.  E.  942) ;  Home  v.  Cons.  Ry.  L.  d  P.  Co.,  144 
N.  C.  375  (57  S.  E.  19) ;  Municipal  Court  v.  Kirby,  28 
R.  I.  287,  13  Ann.  Gas.  736  (67  Atl.  8) ;  Yates  v.  Gar- 
rett, 19  Okl.  449  (92  Pac.  142) ;  Stillwell  &  Bierce  Mfg. 
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Co.  V.  Phelps,  130  U.  S.  520  (32  L.  Ed.  1035,  9  Sup.  Ct 
Rep.  601). 

3, 4.  The  objection  that  the  witness  was  not  a  physi- 
cian regularly  licensed  to  practice  in  this  state  does 
not  militate  against  his  competency  as  an  expert.  The 
only  object  of  license  is  to  prevent  an  unqualified  per- 
son from  practicing  medicine  and  surgery ;  but  a  man 
may  be  ever  so  learned  and  well  qualified  to  give  an 
opinion,  and  yet  not  be  engaged  in  practice.  The  fact 
that  the  witness  had  been  licensed  to  practice  medicine 
in  California,  and  had  been. so  engaged  since  then,  was 
competent  evidence  for  the  consideration  of  the  court 
in  determining  his  fitness  as  an  expert ;  and  so  the  deci- 
sion of  the  court  as  to  the  qualification  of  the  witness 
must  stand. 

5.  As  disclosed  by  the  bill  of  exceptions,  the  witness 
Grover  gave  several  statements  about  the  condition 
of  the  patient  which  are  within  common  knowledge  and 
observation,  and  might  properly  be  related  by  a  non- 
expert witness,  and  hence  the  court  very  properly 
denied  a  motion  to  strike  out  all  his  testimony. 

6.  The  defendant  also  assigns  as  error  the  action  of 
the  court  in  permitting  the  witness  Grover  to  testify 
as  follows : 

*'Q.  Well,  what  I  am  getting  at  is.  Doctor,  there  may 
be  fright  from  a  shock  without  any  serious  injury  to 
the  body,  which  will  disturb  the  condition  of  the  ner- 
vous system,  and  will  last  for  some  time;  is  that  true? 

''A.  Well,  it  is  almost  impossible  for  any  physician 
to  be  able  to  state  just  the  extent  of  an  injury  from  a 
shock,  because  it  sometimes  shows  up  10  or  15  years 
afterwards,  and  disables  a  person  in  many  other 
respects — ^it  is  impossible  to  tell  accurately. 

* '  Q.  Can  you  tell  the  extent  or  duration  of  it  in  the 
future! 

**A.  No;  you  cannot. 
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**Q.  Well,  are  there  cases,  Doctor,  of  shock  that  is 
from  fright,  where  the  condition  had  become  perma- 
nent! 

**A.  Oh,  yes,  sir/' 

It  is  well  settled  that  in  personal  injury  cases  the 
plaintiff  may  recover,  not  only  for  the  pain  and  suffer- 
ing already  experienced,  but  also  for  what  of  suffering 
the  preponderance  of  the  testimony  establishes  will 
accrue  from  the  injury  in  the  future.  To  this  end  the 
opinion  testimony  of  experts  may  be  given  as  to  what 
would  be  the  result  of  the  injury  already  experienced. 
The  testimony  of  the  witness  Grover,  just  quoted,  was 
admissible  on  that  point.  Its  weight  and  credibility 
were  questions  for  the  jury,  who  were  entitled  to  con- 
sider it  for  what  it  was  worth.  Reviewing  the  case  of 
Strohm  v.  New  York,  L.  E.  &  W.  R.  R.  Co.,  96  N.  Y. 
305,  cited  by  the  defendant  at  the  hearing  of  the  case 
at  bar,  the  New  York  Court  of  Appeals,  in  Cross  v. 
Syracuse,  200  N.  Y.  393  (94  N.  E.  184,  21  Ann.  Cas. 
324),  says: 

* '  The  reasonable  certainty  rule,  therefore,  laid  down 
in  the  Strohm  case  applies  only  to  the  development  of 
diseased  conditions  apprehended  in  the  future,  but  not 
present  at  the  time  of  the  inquiry.  There  is  no  inti- 
mation  in  that  case  that  opinion  evidence  is  not  prop- 
erly receivable  as  to  the  probable  effects  or  duration 
of  an  existing  condition.  There  are  many  subsequent 
cases  which  show  that  this  court  did  not  intend  to  hold 
that  expert  testimony  was  inadmissible  as  to  the  con- 
sequences likely  to  flow  from  the  present  condition  of 
an  injured  person.*' 

7.  The  defendant  complains,  also,  that  the  court  was 
at  fault  in  refusing  to  give  the  following  instruction, 
which  he  requested:  '* Before  you  are  warranted  in  al- 
lowing the  plaintiff  any  sum  by  way  of  compensation 
for  any  alleged  permanent  injuries,  if  you  should  come 


606  RuGENSTEiN  V.  Ottenheimeb.  [70  Or. 

to  the*  question  of  damages,  you  must  be  reasonably 
certain,  from  a  preponderance  of  the  evidence,  that  the 
plaintiff  has  sustained  permanent  injury  and  disabil- 
ity, and  it  is  not  enough  that  you  may  believe  that  a 
permanent  injury  is  possible.'* 

In  speaking  of  the  measure  of  damages,  the  trial 
CO  art  said: 

''And  she  is  entitled  to  recover  the  damages  which 
naturally  flow  from  this  accident.  How  much  was  she 
injured!  How  much  pain  and  suffering  has  she  en- 
dured! Are  her  injuries  of  a  temporary  or  permanent 
kind?  If  they  are  a  permanent  kind,  how  much  of  a 
permanent  kind  are  they,  and  what  ought  she  to  rea- 
sonably recover  for  the  condition  she  was  put  in, 
through  the  negligence  of  this  chauffeur — if  you  find 
he  was  negligent — and,  in  addition,  she  has  stated  that 
she  was  not  able  to  work,  that  she  has  lost  her  wages, 
and  that  she  will  be  compelled  to  pay  doctors'  bills, 
and  so  forth ;  if  these  are  true,  how  much  ought  she  to 
recover  for  all  these  things!  And,  when  you  liave 
ascertained  satisfactorily  to  yourselves  what  her  inju- 
ries were,  and  how  much  she  will  be  compelled  to  pay 
for  doctors'  bills,  and  what  she  has  lost  in  the  way  of 
wages,  by  reason  of  this  injury,  then  you  may  award 
her  such  a  sum  as  you  think  will  reasonably  compen- 
sate her.  *  *  Now,  gentlemen,  take  the  facts  in  this 
case — do  what  is  right  between  the  plaintiff  and  the 
defendant  here,  without  regard  to  anything,  except  as 
your  own  conscience  dictates  it  to  you,  under  the  evi- 
dence, and  under  the  rules  of  law  as  I  have  given  them 
to  you." 

,  The  amount  of  damages,  like  other  elements  of  a  per- 
sonal injury  case,  is  a  fact  to  be  established  by  the  tes- 
timony. The  determination  of  that  question  is  not  to 
be  left  to  mere  surmise  or  speculation.  The  verdict 
on  that  point  should  be  the  result  of  a  careful  consid- 
eration and  comparison  of  all  the  evidence  in  the  case. 
Instead  of  permitting  them  to  give  what  they  thought, 
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the  court  should  have  told  the  jury  to  allow  for  dam- 
ages if  anything,  the  amount  established  by  a  prepon- 
derance of  the  evidence.  As  stated  by  Mr.  Justice 
Brown  in  Galveston  etc.  Ry.  Co.  v.  Powers,  101  Tex. 
161,  164  (105  S.  W.  491,  493) : 

**  Neither  expert  witnesses  nor  the  jurors  may  bo 
turned  loose  in  the  domain  of  conjecture  as  to  what 
may  by  possibility  ensue  from  a  given  statement  of 
facts.  The  witness  must  be  confined  to  those  which 
are  reasonably  probable,  and  the  verdict  must  be  based 
upon  evidence  that  shows  with  reasonable  probability 
that  the  injury  will  produce  a  given  effect.*' 

True  enough  the  court,  in  the  concluding  clause  of 
the  excerpt  from  its  instruction  above  noted,  told  the 
jury  that  their  conclusions  must  be  reached  **  under 
the  rules  of  law  as  I  have  given  them  to  you.*'  In  the 
same  breath  the  judge  told  them  to  act  without  regard 
to  anything,  except  as  their  own  consciences  dictated  it 
to  them,  and  earlier  in  the  charge  he  laid  down  as  a 
rule  of  law  that  the  jury  might  award  plaintiff  such  a 
sum  as  they  thought  would  reasonably  compensate  her. 
Under  all  these  circumstances  the  defendant  was  enti- 
tled to  the  instruction  requested  against  rendering  a 
verdict  on  the  mere  possibility  that  the  injury  might 
prove  permanent.  ''That  an  injury  may  possibly 
result  in  permanent  disability  will  not  warrant  the  as- 
sessment of  damages  for  a  possible  disability,  unless 
it  is  also  reasonably  certain  to  follow'*:  Ohio  d  Miss. 
Ry.  Co.  V.  Coshy,  107  Ind.  32,  36  (7  N.  E.  373,  375). 
The  following  citations  illustrate  the  same  principle: 
Atlanta  (&  W.  R.  R.  Co.  v.  Johnson,  66  Ga.  259;  Fry  v. 
Dubuque  etc.  Ry.,  45  Iowa,  416;  Curtis  v.  Rochester 
etc.  Ry.,  18  N.  Y.  534  (75  Am.  Dec.  258) ;  Dawson  v. 
Troy,  49  Hun,  322  (2  N.  Y.  Supp.  137) ;  Raymond  v. 
Keseburg,  91  Wis.  191  (64  N.  W.  861) ;  Smith  v.  Mil- 
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waukee  B.  d  T.  Exch.,  91  Wis.  360  (64  N.  W.  1041,  51 
Am.  St.  Rep.  912,  30  L.  R.  A.  504) ;  Kuoera  v.  MerriU 
Lbr.  Co.,  91  Wis.  637  (65  N.  W.  374) ;  Savage  v.  Third 
Ave.  R.  Co.,  25  Misc.  Rep.  426  (54  N.  Y.  Supp.  932) ; 
Hall  V.  Cedar  Rapids  etc.  Ry.,  115  Iowa,  18  (87  N.  W. 
739) ;  Galveston  etc.  Ry.  v.  Powers,  101  Tex.  161  (105 
S.  W.  491,  493) ;  Ongaro  v.  Twohy,  49  Wash.  93  (94 
Pac.  916) ;  Johnson  v.  Connecticut  Co.,  85  Conn.  438 
(83  Atl.  530).  On  this  point  this  court,  speaking  by- 
Mr.  Justice  Moore,  in  Patty  v.  Salem  Flouring  Mills 
Co.,  53  Or.  350,  357  (98  Pac.  521),  lays  down  the  rule 
thus: 

* '  The  degree  of  proof  required  of  a  plaintiff,  who,  in 
order  to  obtain  a  favorable  judgment,  must  sustain  the 
material  issues  involved,  is  generally  classed  as  a 
probability.  If,  when  he  rests  his  case,  the  facts  which 
were  incumbent  upon  him  to  establish  appear  from 
the  evidence  as  merely  possible,  the  court,  upon  motion 
of  the  adverse  party,  should  grant  a  judgment  of  non- 
suit for  failure  to  prove  a  material  issue.  When,  how- 
ever, after  the  plaintiff  rests  his  case,  it  appears  from 
his  evidence  that  the  facts  devolving  upon  him  to  make 
manifest  are  quite  probable,  his  cause  has  passed  the 
danger  point  of  a  nonsuit  and,  together  with  the  de- 
fendant's evidence,  if  offered,  should  be  submitted  to 
the  jury  for  them  to  determine  the  credibility  of  the 
witnesses  and  the  weight  of  the  testimony  by  compar- 
ing and  considering  the  balancing  probabilities.  * ' 

True  enough  the  court,  in  the  present  case,  gave  the 
ordinary  instructions  about  the  party  holding  the  af- 
firmative of  the  issue  being  required  to  prove  it  by  a 
preponderance  of  the  evidence;  but  this  is  not  by  the 
mark.  The  measure  of  proof  thus  correctly  declared 
is  one  thing,  and  what  is  to  be  proven  is  quite  another. 
In  the  very  nature  of  affairs  permanency  of  injury, 
future  suffering,  and  the  like  are  problematical  and 
speculative  in  most  cases  other  than  those  where  loss 
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of  bodily  members  is  involved.  Hence  the  rule  is  that 
at  least  a  probability  of  such  elements  of  damage  must 
be  shown  to  exist.  To  show  a  mere  possibility  is  but 
a  failure  of  proof.  In  other  words,  the  necessary 
probability  of  future  suffering  may  be  proven  by  a  pre- 
ponderance of  the  evidence ;  but  it  is  not  enough  to  dis- 
close a  mere  possibility  by  that  measure  of  proof  or 
any  other.  That  would  be  carrying  speculation  too 
far  into  the  realm  of  uncertainty. 

8.  EiTor  is  assigned  on  the  refusal  of  the  following 
instruction  requested  by  the  defendant,  which  is  a  fair 
sample  of  several  others  he  offered  on  the  same  sub- 
ject: **You  are  further  instructed  that  it  is  admitted 
in  this  case  on  the  part  of  the  plaintiff  that  she  was 
crossing  Washington  Street  in  the  City  of  Portland  at 
the  time  of  this  accident  between  Nineteenth  Street  and 
Trinity  Place,  or  between  street  crossings,  and  that  it 
was  the  duty  of  the  plaintiff  under  such  circumstances 
to  exercise  reasonable  care  and  to  look  and  listen  be- 
fore crossing  or  attempting  to  cross  said  street  in 
order  that  she  might  ascertain  whether  vehicles  were 
approaching,  and  that  it  was  the  duty  of  the  plaintiff 
when  crossing  the  street  at  said  point  to  exercise  the 
care  which  any  reasonable  and  prudent  person  would 
exercise  in  crossing  the  street  between  intersections." 

It  is  not  believed  that  in  these  modem  days  of 
paved  streets  a  lesser  degree  of  care  obtains  between 
street  intersections  than  ought  to  be  observed  where 
streets  cross  each  other.  The  rule  might  have  been 
different  in  reason  when  streets  were  spanned  at  inter- 
vals by  crosswalks  leaving  the  remainder  of  the  high- 
way impassable  for  pedestrians  so  that  footmen  ordi- 
narily would  not  be  expected  to  cross  at  any  place  but 
the  crosswalk.  The  rule  fails  with  the  failure  of  the 
reason  where  streets  are  paved  so  that  pedestrians 
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may  be  expected  as  of  right  to  use  any  portion  of  the 
thoroughfare.  True  enough  that,  while  pedestrians 
have  a  preference  on  sidewalks,  still  they  have  at  least 
equal  rights  with  vehicles  in  crossing  or  traveling  upon 
other  parts  of  the  street.  It  is  a  duty,  both  of  pedes- 
trians and  those  in  charge  of  vehicles,  to  look  and  lis- 
ten and  otherwise  exercise  reasonable  prudence  in 
observing  the  approach  of  each  other  so  as  to  avoid 
collisions,  and  this  rule  is  appropriate  at  all  points  of 
.  the  street.  Of  course  the  concrete  application  of  the 
rule  must  depend  upon  the  circumstances.  A  greater 
degree  of  absolute  care  is  required  on  a  crowded  thor- 
oughfare than  on  the  comparatively  vacant  street  of  a 
small  country  town;  but  the  principle  is  that  in  all 
cases  reasonable  care  commensurate  with  the  risk  must 
be  exercised  by  those  who  are  likely  to  be  affected  by 
the  movements  of  others.  The  instruction  requested 
was  well  enough  in  respect  to  requiring  the  plaintiff  to 
look  and  listen;  but  it  is  open  to  criticism  in  undertak- 
ing  to  emphasize  the  circumstance  that  the  crossing 
was  not  at  an  intersection  of  streets.  While  the  rule 
announced  by  the  court  might  have  been  stated  in 
greater  detail,  it  is  believed  that  the  law  was  substan- 
tially stated  by  the  language  of  the  charge: 

**Now,  a  person  is  bound  to  exercise  all  of  their  fac- 
ulties, and  to  do  those  things  which  the  ordinarily  pru- 
dent person  would  do — they  are  required  to  exercise 
that  reasonable  care  which  an  ordinarily  prudent  per- 
son would  exercise  under  the  existing  circumstances, 
having  in  view  the  probable  danger  which  might  come 
to  them,  and  that  is  what  she  was  required  to  do,  in 
crossing  that  streef 

For  the  reasons  above  given,  however,  the  judgment 
is  reversed  for  further  proceedings. 

Bevebsed  and  Remanded. 

Mb.  Justice  Moobe  and  Mb.  Justice  Bamset  concur. 
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Mb.  Justice  Bean  delivered  the  following  dissenting 
opinion : 

I  am  unable  to  concur  in  that  part  of  the  foregoing 
opinion  upon  which  the  reversal  is  based  relating  to 
a  refusal  of  the  court  to  give  the  following  instruction : 

*  *  Before  you  are  warranted  in  allowing  the  plaintiff 
any  sum  by  way  of  compensation  for  any  alleged  per- 
manent injuries,  if  you  should  come  to  the  question  of 
damages,  you  must  be  reasonably  certain,  from  a  pre- 
ponderance of  the  evidence,  that  the  plaintiff  has  sus- 
tained permanent  injury  and  disability,  and  it  is  not 
enough  that  you  may  believe  that  a  permanent  injury 
is  possible/' 

In  my  opinion  this  requested  instruction  was  fully 
covered  by  the  charge  given  by  the  court,  although  not 
in  the  exact  language,  and  precluded  the  jury  from 
finding  upon  any  issue  on  a  mere  possibility. 

The  court  gave  the  following  instruction,  among 
others  (see  page  176  et  seq.  of  Transcript) : 

**Now,  I  have  said  to  you  that  the  burden  of  proof 
is  upon  the  plaintiff  to  satisfy  you  by  a  preponderance, 
or  outweighing  of  the  testimony,  that  the  chauffeur, 
Albert  J.  Maxson,  was  negligent,  and  that  that  negli- 
gence was  the  proximate  cause  of  the  injury  which 
came  to  her,  and  that  damages  resulted  therefrom, 
and  the  amount  of  damages,  all  of  these  matters,  she 
must  establish  to  your  satisfaction  by  a  preponderance 
or  outweighing  of  the  testimony.  *  *  With  the  excep- 
tion of  contributory  negligence  which  Mr.  Ottenheimer 
has  alleged  in  his  answer,  all  other  matters  in  this 
case,  the  burden  of  proof  is  upon  Miss  Eugenstein. 
Now,  you  may  ask  yourselves,  'What  is  meant  by  the 
term  ** preponderance  of  proof,''  and  in  legal  contem- 
plation, whenever  a  person  makes  a  statement,  he  has 
got  to  prove  it,  and  how  does  he* prove  it?'  Well,  he 
has  to  prove  it  by  testimony — by  a  preponderance  or 
outweighing  of  the  testimony — he  has  to  prove  it  by 
testimony  which  weighs  the  more  according  to  the 
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scale  of  probability,  that  what  he  says  is  more  satis- 
factory to  you,  more  probable,  than  the  other  side. 
We  don't  argue  for  demonstration — ^that  is  not  possi- 
ble in  the  affairs  of  human  mundane,  but  we  do  argue 
that  there  shall  be  a  preponderance,  and  we  sometimes 
use  a  symbol ;  *  *  you  may  Uken  the  weighing  of  tes- 
timony to  an  apothecary's  scale,  one  side  representing 
the  plaintiff,  and  the  other  side  representing  the 
defendant.  •  •  '* 

I  think  the  instruction  given  fully  covered  the  in- 
struction requested,  and  that  the  charge  could  not  have 
been  misunderstood  by  the  jury.  For  that  reason,  I 
think  the  judgment  should  not  be  reversed. 
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ABSTBAOTS  OF  TITLE. 

See  Vendor  and  PurchaBer,  2,  4. 

AOOOUNT. 

Account — ^Actions — Evidence — ^Weight  and  SufficieBcy. 

1.  In  a  suit  for  accounting  for  money  due  plaintiff  under  a  transac- 
tion whereby  a  farm  of  plaintiff  and  defendant  had  been  exchanged 
for  real  property  in  Portland,  evidence  held  to  show  that,  in  order 
to  prevail  on  plaintiff  and  hia  wife  to  execute  the  deed  of  the  farm, 
defendant  agreed  that,  when  the  exchange  should  be  made,  the  plain- 
tiff should  go  to  Portland  and  defendant  would  settle  with  plaintiff 
and  pay  him  what  he  should  be  entitled  to  receive  on  account  of 
his  investment  and  work  on  the  farm  and  the  personal  property  that 
was  conveyed  in  making  the  exchange.  (Bettencourt  v.  Bettencourt, 
384.) 

Acconut—Actionii — ^Evidence — Weight  and  SuAdency. 

2.  In  a  suit  for  accounting  arising  from  an  exchange  of  a  farm 
owned  by  plaintiff  and  defendant  for  city  real  property,  the  title  to 
which  defendant  took  in  his  name,  evidence  held  to  show  that  plaintiff 
was  entitled  to  receive  from  defendant  $4,000.  (Bettencourt  v.  Bet- 
tencourt, 384.) 

AOQUIESOENOE. 
See  Estoppel,  1. 

ACT  OF  OOD. 

See  Corporations,  1. 

ABMISSIONa 

See  Criminal  Law,  9. 
See  Evidence,  6. 
See  Pleading,  4. 

ADVERSE  POSSESSION. 

Adverse    PoBsession — Ezcluslveness    of    Poasesflion — Becognitlon    of 
Mortgage. 

1.  The  recognition  by  one  claiming  title  by  adverse  possession  of 
the  right  of  a  mortgagee  does  not  affect  the  claim  of  adverse  title 
after  the  claimant  has  acquired  the  right  of  the  mortgagee.  (Smith 
V.  Badnra,  58.) 

Adverse  Possession — Oharacter  of  Possession — Claim  of  Title. 

2.  Fencing  a  lot,  building  thereon,  and  occupying  it  exclusively 
sufficiently  indicates  an  intention  to  claim  title  adverse  to  all  the 
world.     (Smith  v.  Badura,  58.) 
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Advene  Poseesslon — ^Actual  Occupancy — Occupancy  by  A^ent* 

3.  Possesaion  bj  an  agent  is  the  possession  of  the  principal,  for 
the  purpose  of  acquiring  title  by  adverse  possession,  though  the 
principal  never  personally  occupied  the  land.  (Strom  v.  Hancock  Land 
Co.,  101.) 

Adverse  Possession — ^Ezclnslvenesfl  of  Possession. 

4.  Where  a  100-acre  tract  inclosed  by  fence  was  occupied  by  ma 
agent  for  his  principal  till  the  principal  sold  him  a  seven-acre  tract 
out  of  it,  including  the  land  in  dispute,  after  which  he  continued  to 
occupy  the  seven  acres  as  his  own*  land,  and  the  remainder  as  agent, 
though  for  a  time  the  entire  100  acres  were  inclosed  by  a  common 
fence  and  the  agent  lived  on  a  portion  other  than  that  he  had  pur- 
chased, there  was  no  such  common  or  mixed  possession  by  the  prin- 
cipal and  agent  as  interrupted  the  continuity  of  disseisin  of  the 
former  owner  of  the  land  in  dispute.  (Strom  v.  Hancock  Land  Co., 
lOL) 

Advene  Possession — Evidence — ^Weight  and  Sufficiency. 

5.  In  a  suit  to  quiet  title,  evidence  held  to  show  that  plaintiff  had 
been  in  open,  notorious  and  adverse  possession,  living  upon,  improv- 
ing and  cultivating  the  land,  keeping  it  fenced,  paying  rent  to  no  one, 
for  more  than  the  statutory  period.     (Spath  v.  Sales,  269.) 

Advene  Possession — ^Hostile  Character  of  PoBsesaion — ^Becognltion  of 
Government  Title. 

6.  One  claiming  title  by  adverse  possession  for  ten  years  against 
all  persons,  but  recognizing  the  superior  title  of  the  United  States, 
and  seeking  in  good  faith  to  acquire  that  title,  may  assert  the  adverse 
possession  against  any  person  claiming  under  a  prior  grant.  (Spath 
V.  Sales,  269.) 

Adverse  Possesaion — Operation  and  Effect — Title  Acquired. 

7.  Adverse  possession  for  the  statutory  period  vests  a  perfect  title 
in  the  possession  against  the  former  holder  of  the  title  and  all  the 
world,  and  he  is  entitled  to  all  the  remedies  incident  to  possession 
under  written  titles.     (Spath  v.  Sales,  269.) 

ALBINA,  OHABTEB  OF. 

Thurman  v.  Multnomah  County,  405. 

ALIMONY. 

See  Marriage,  1-4. 

AMENDMENT  OF  PLSADINO. 

See  Appeal  and  Error,  33. 
See  Pleading,  5. 

APPEAL  AND  EBBOK. 

Appeal  and  Error — Bevlew— -Hanulesa  Error — Instructions  Oared  by 
Verdict. 

1.  Error  in  instructing  that,  if  fires  were  caused  or  escaped  acci- 
dentally or  unavoidably,  civil  action  may  lie  only  for  the  actual  dam- 
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ages  sttstained,  and  in  refusing  to  instmet  that  there  could  be  n» 
recovery  for  fire  resulting  accidentally  or  unavoidably,  is  cured  by  a 
special  verdict  finding  that  the  fire  in  question  was  permitted  to  spread 
from  defendant's  land  to  plaintiffs'  through  willfulness  or  negligence. 
(Johnson  v.  Jennings  Logging  Co.,  16.) 

Appeal  and  Error — ^Kecord — Scope  and  Contents — ^Exhibits. 

2.  Blue-prints  marked  "Defendant's  Exhibit/'  and  numbered,  bear- 
ing no  indication  that  they  were  filed  with  the  clerk  of  the  trial  court 
or  identified  as  having  been  received  in  evidence,  will  be  disregarded 
by  the  Supreme  Court.     (McFarland  v.  Oregon  Electric  By.  Co.,  27.) 

Appeal  and  Error — ^Review — Questiona  of  Fact — Findings  by  Oonrt. 

3.  Under  Section  159,  L.  O.  L.,  providing,  in  actions  at  law,  that 
the  findings  of  fact  by  the  court  are  of  the  same  force  and  effect  as 
a  verdict,  and  may  be  set  aside  in  the  same  manner,  they  are  con- 
clusive on  the  Supreme  Court,  if  there  is  any  competent  evidence  to 
sustain  them.     (Smith  v.  Badura,  58.) 

Appeal  and  Error— Bevlew — Questions  of  Fact — ^Findings  by  Oonrt. 

4.  Where  defendants  in  ejectment  produce  evidence  (in  support 
of  the  claim  of  adverse  possession  for  more  than  16  years,  findings 
by  the  trial  judge  in  their  favor,  being  deemed  a  verdict,  are  con- 
clusive on  the  Supreme  Court  under  Article  VII,  Section  3  of  the 
Constitution,  as  amended  (see  Laws  1911,  p.  7),  providing  that  no 
question  of  fact  tried  by  a  jury  shall  otherwise  be  re-examined,  unless 
the  court  can  affirmatively  say  there  is  no  evidence  to  support  the 
verdict.     (Smith  v.  Badura,  58.) 

Appeal  and  Error — Decisions  Reviewable — ^Denial  of  New  Trial. 

5.  No  appeal  lies  from  an  order  denying  a  new  trial.  (White  T. 
Geinger,  81.) 

Appeal  and  Error— Bevlew— Questions  of  Fact — ^Findings  by  Conrt. 

6.  Under  Section  159,  L.  O.  L.,  providing,  in  an  action  at  law  tried 
by  the  court,  that  the  findings  of  fact  are  deemed  a  verdict,  such  find- 
ings cannot  be  set  aside  on  appeal,  if  there  is  any  competent  evidence 
to  support  them.     (Haviland  v.  Johnson,  83.) 

Appeal  and  Error — Review — ^Presumptions. 

7.  On  appeal,  in  an  action  at  law  tried  by  the  court,  it  will  be 
presumed  that  the  Circuit  Court  disregarded  any  immaterial  evidence 
introduced.     (Haviland  v.  Johnson,  83.) 

Appeal  and  Error — ^Review — Refusal  of  Nonsnit. 

8.  Though  the  plaintiff  did  not  prove  a  cause  sufficient  to  be  sub- 
mitted to  the  jury,  the  denial  of  a  nonsuit  will  not  be  disturbed  if 
the  testimonv  afterward  supplies  the  omission.  (Seibor  v.  Oregon- 
Washington  R.  &  N.  Co.,  116.) 

Appeal  and  Error — ^Review — Retrial  In  Appellate  Oonrt. 

9.  On  appeal  in  a  suit  for  an  accounting,  where  the  abstract  brings 
up  the  record  relating  to  the  interlocutory  decree,  but  not  the  itemized 
account  filed  by  the  defendant  pursuant  thereto,  nor  plaintiffs'  answer, 
the  case  upon  the  accounting  is  not  in  the  Supreme  Court  for  retrial. 
(Williamson  v.  Roberts^  126.) 
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Appeal  and  Error — Record — QuestloiiB  Presented  for  Bevtew— Evi- 
dence. 

10.  The  only  way  to  bring  before  the  Snpreme  Court  any  evidence 
offered  and  rejected  in  the  court  below  is  by  incorporating  it  in  a  bill 
of  exceptions,  either  by  a  copy  included  therein  or  by  making  it  an 
exhibit  thereto.     (Coach  v.  Gage,  182.) 

Appeal  and  Error— Notice  of  Appeal— Persona  Entitled. 

11.  Under  Section  550,  L.  O.  L.,  providing  for  notice  of  appeal  to 
such  adverse  party  or  parties  as  have  appeared,  no  notice  of  appeal 
need  be  served  on  a  surety  of  appellant  on  its  former  appeal  in  the 
same  case,  against  whom  judgment  was  entered  as  such  surety,  nor 
on  a  codef endant  who  did  not  appear.  (Williams  v.  Pacific  Surety  Co., 
203.) 

Appeal  and  Error— Nature  or  Remedy — Statutory  Provlstons. 

12.  Appeal  is  a  statutory  remedy,  which  must  be  pursued  in  the 
manner  prescribed  by  statute.     (WilUams  v.  Pacific  Surety  Co.,  203.) 

Appeal  and  Error — ^Remand- Vacation  of  Judgment. 

13.  Where  a  complaint  at  law  made  a  joint  contractor  of  plaintiff 
a  defendant  because  he  refused  to  become  plaintiff,  and  defendant, 
relying  on  a  line  of  decisions  of  the  Supreme  Court,  relied  on  its 
demurrer  to  the  complaint  and  refused  to  answer,  but  the  Supreme 
Court  decided  that  the  complaint  was  not  subject  to  the  demurrer,  and 
granted  defendant  permission  to  apply  to  the  Circuit  Court  to  set 
aside  the  judgment  and  for  leave  to  answer,  the  refusal  of  the  Circuit 
Court  to  grant  the  application,  when  accompanied  by  a  sufficient  pro- 
posed answer  and  affidavit  of  defense,  is  error.  (Williams  t.  Pacific 
Surety  Co.,  203.) 

Appeal  and  Error — Review — Successive  Appeals — Imw  of  tbe  Case. 

14.  The  decision  of  the  Supreme  Court  on  a  former  appeal  is  the 
law  of  the  case  on  a  subsequent  appeal  in  the  same  case.  (Williams 
V.  Pacific  Surety  Co.,  203.) 

Appeal  and  Error — Review — Discretion  of  Trial  Ctourt. 

15.  The  decision  of  the  trial  court  on  an  adjudication  to  set  aside 
its  judgment  is  reviewable  for  abuse  of  discretion,  even  in  the  absence 
of  any  improper  motives  on  the  part  of  the  court.  (Williams  v.  Paeifle 
Surety  Co.,  203.) 

Appeal  and  Error — ^Decisions  Reviewable— Final  Decree — ^Determina- 
tion of  Controversy. 

16.  A  decree  ascertaining  the  boundary  between  contiguous  lands 
by  course  and  distance  from  a  given  point,  and  appointing  commis- 
sioners to  mark  the  line  thus  ascertained  upon  the  ground,  is  a  final 
order,  from  which  an  appeal  may  be  taken  under  Section  548,  L.  O.  L., 
allowing  appeals  from  judgments  or  decrees  or  orders  which,  in  effect, 
determine  the  action,  since  the  commissioners  have  only  a  ministerial 
duty  to  perform.     (Columbia  City  Land  Co.  v.  Rnhl,  246.) 

Appeal  and  Error — Time  for  Appeal — Statutory  Provisions. 

17.  Under  Laws  of  1913,  page  617,  reducing  the  time  within  whieli 
an  appeal  might  be  taken  from  6  months  to  60  days,  but  providing 
that  where  the  right  to  appeal  existed  at  the  time  the  act  went  into 
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effeet  (June  3,  1913),  the  time  for  taking  sneh  appeal  should  be 
extended  for  60  days  thereafter,  a  right  of  appeal  which  would  expire 
on  June  18th  was  extended  by  the  provisions  of  the  act,  even  though 
on  June  2d  the  appellant  had  filed  a  notice  of  appeal,  which  he  failed 
to  perfect  by  filing  his  bond  in  the  time  required.  (Columbia  City 
Land  Co.  v.  Buhl,  246.) 

Appeal  .and  Error — ^Effect  of  Appeal — Subsequent  Appeals. 

18.  Where  a  party  to  a  judgment  or  decree  has  perfected  an  appeal, 
under  Section  550,  L.  O.  L.,  providing  that  after  the  time  allowed  the 
respondent  to  except  to  the  sureties  on  the  appeal  bond  the  appeal 
shall  be  deemed  perfected,  the  right  of  appeal  is  exhausted,  and  the 
party  cannot  thereafter  take  another  appeal  in  the  same  cause. 
(Columbia  City  Land  Co.  v.  Buhl,  246.) 

Appeal  and  Error— Effect  of  Appeal — Irregular  Proceadlngs. 

19.  Where  a  party  attempts  to  appeal,  but  because  of  some  irregu- 
larity the  appeal  is  not  perfected,  that  endeavor  to  have  the  judgment 
or  decree  reviewed  may  be  abandoned,  and  the  right  of  appeal  will 
remain.     (Columbia  City  Land  Co.  v.  Buhl,  246.) 

Appeal  and  Error — ^Prejudice  from  Error — ^Prestimption. 

20.  Where  error  affirmatively  appears,  it  will  be  presumed  that 
prejudice  resulted,  unless  the  contrary  is  manifest  from  an  inspection 
of  the  record.     (Lintner  v.  Wiles,  350.) 

Appeal  and  Error— Proceedings  to  Transfer  Oanso— Notice  of  Appeal. 

21.  The  right  of  appeal  being  statutory,  so  that  the  procedure 
therefor  must  be  strictly  followed,  a  proper  notice  of  appeal  is  neces- 
sary to  give  the  Supreme  Court  jurisdiction.  (Baekin  v.  Marion 
County,  363.) 

Appeal  and  Error — ^Proceedings  to  Transfer  Cause — ^Notice  of  Appeal 
—"Attorney." 

22.  Under  Article  TH,  Section  17,  of  the  Constitution  (before 
amendment),  declaring  that  the  prosecuting  attorneys  shall  be  the  law 
officers  of  the  state  and  of  the  counties  within  their  respective  dis- 
tricts, the  prosecuting  attorney  is  the  "attorney"  for  a  county  within 
Section  550,  L.  O.  L.,  providing  that  unless  an  appeal  is  taken  in  open 
court,  the  party  desiring  to  appeal  may  cause  a  notice  signed  by  him- 
self or  attorney  to  be  served  on  the  adverse  party  or  his  attorney,  and 
a  notice  of  appeal  signed  by  private  counsel  for  a  county  is  Insufficient 
to  give  the  Supreme  Court  jurisdiction.  (Baskin  ▼.  Marion  County, 
363.) 

Appeal   and  Error— Dismissal — Grounds. 

23.  That  the  record  on  appeal  does  not  contain  all  the  evidence 
introduced  upon  the  trial,  nor  sufficient  to  enable  the  court  to  review 
the  cause,  is  not  a  ground  for  dismissal  of  the  appeal,  but  only  for 
refusal  to  consider  any  matter  other  than  the  sufficiency  (ft  the 
pleadings.     (O'Connor  v.  Towey,  399.) 

Appeal  and  Error — ^Record — ^Abstract — Bequisites. 

24.  Under  Section  554,  L.  O.  L.,  as  amended  by  Laws  of  1913,  page 
618,  requiring  the  appellant  to  file  a  transcript  or  such  an  abstract 
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as  the  law  or  the  rules  of  the  appellate  court  may  require,  together 
with  a  copy  of  the  judgment  or  decree,  the  notice  of  appeal,  and 
proof  of  service  thereof,  and  of  the  undertaking  on  appeal,  it  la  not 
necessary  that  the  abstract  contain  the  findings  of  fact,  concluaiona 
of  law,  and  notice  of  and  undertaking  on  appeal;  it  being  suffi- 
cient that  the  transcript  contains  these  records.  (O'Connor  v.  Towey, 
399.) 

Appeal  and  Error — Undertaking — Signature  of  Appellant 

25.  Under  Section  551,  L.  O.  L.,  requiring  the  undertaking  of  the 
appellant  with  one  or  more  sureties,  it  is  not  necessary  that  the 
undertaking  be  signed  by  the  appellant.     (O'Connor  t.  Towey,  399.) 

Appeal  and  Error — SeTersal — Technical  Errors. 

26.  Under  Article  YII,  Section  3,  of  the  Constitution,  as  amended 
in  1910  (see  Laws  1911,  p.  7),  providing  tLi  t  where  the  whole  testi- 
mony, etc.,  is  attached  to  the  bill  of  exceptions,  if  the  Supreme  Court 
shall  be  of  opinion  that  the  judgment  appealed  from  was  such  as 
should  have  been  rendered,  it  shall  be  affirmed,  notwithstanding  any 
errors  committed,  or  if  the  judgment  should  be  changed,  and  the 
Supreme  Court  shall  be  of  opinion  that  it  can  determine  what  judg- 
ment should  have  been  entered,  it  shall  direct  such  judgment  to  be 
entered,  where  the  judgment  in  an  action  for  the  malicious  conver- 
sion of  personal  property  was  moderate,  and  the  amount  of  damages 
was  not  excessive,  but  was  such  as  fairly  seemed  to  have  followed 
the  conversion,  the  judgment  would  not  be  reversed  because  of  an 
erroneous  instruction  that  if  the  act  was  malicious  plaintiif 
entitled  to  punitive  damages.     (Knight  v.  Beyers,  413.) 

Appeal  and  Error — Beversal — ^Directing  Judgment. 

27.  The  intent  of  Article  TIE,  Section  3,  of  the  Constitution, 
amended  in  1910  (see  Laws  1911,  p.  7),  providing  that  where  the  whole 
testimony,  etc.,  is  attached  to  the  bill  of  exceptions,  if  the  Supreme 
Court  shall  be  of  the  opinion  that  the  judgment  appealed  from  was 
such  as  should  have  been  rendered  it  shall  be  affirmed,  notwithstand- 
ing errors,  or  if  the  judgment  appealed  from  should  be  changed,  and 
the  Supreme  Court  can  determine  what  judgment  should  have  been 
entered  in  the  court  below,  it  shall  direct  such  judgment  to  be  en- 
tered, is  that  no  error  shall  be  cause  for  a  reversal  if  the  court  has 
before  it  sufficient  data  upon  which  to  retry  the  case  and  determine 
what  judgment  ought  to  be  rendered  upon  the  law  and  the  facts. 
(Knight  V.  Beyers,  413.) 

Appeal  and  Error — Bevlew — Questions  of  Fact. 

28.  Under  Article  YII,  Section  3,  of  the  Constitution,  as  amended 
in  1910  (see  Laws  1911,  p.  7),  providing  that,  if  the  Supreme  Court 
shall  be  of  the  opinion  that  the  judgment  of  the  court  appealed  from 
was  such  as  should  have  been  rendered,  it  shall  be  affirmed,  notwith- 
standing errors  committed,  or  if  in  any  respect  the  judgment  should 
be  changed,  and  the  Supreme  Court  shall  be  of  opinion  that  it  can 
determine  what  judgment  should  have  been  entered  below,  it  shall 
direct  such  judgment  to  be  entered,  the  Supreme  Court  will  not  retry 
any  fact  found  by  a  jury  properly  impaneled  and  instructed  when 
there  is  any  evidence  to  support  the  verdict.     (Knight  v.  Beyers,  413.) 
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Appeal  and  Error— Dismissal — ^Evidence. 

29.  Affidavits  of  both  parties  on  a  motion  to  dismiss  an  appeal  by 
defendant  held  to  show  that  the  defendant  used  and  dealt  with  prop- 
erty given  to  him  by  the  decree  as  his  own,  and  not  merely  to  protect 
his  rights  therein  as  mortgagee.     (Kellogg  v.  Smith,  449.) 

Appeal  and  Error — ^Dismissal — Grounds — Compliance  with  Decree. 

30.  Where  an  appellant  uses  and  deals  with  property  awarded  to 
him  by  the  decree  of  the  Circuit  Court  as  his  own,  and  not  merely  to 
protect  his  rights  as  the  holder  of  a  mortgage  thereon,  the  appeal  will 
be  dismissed.     (Kellogg  v.  Smith,  449.) 

Appeal  and  Error — ^Bight  to  Appeal — ^Motion  for  New  TriaL 

81.  Under  Section  549,  L.  O.  L.,  providing  that  any  party  to  a  judg- 
ment or  decree  other  than  one  by  confession  or  for  want  of  answer 
may  appeal  therefrom,  a  motion  for  new  trial  is  not  a  condition  pre- 
cedent to  the  right  to  appeal,  though  a  remedy  is  given  by  motion  for 
new  trial.     (National  Council  t.  McGinn,  457.) 

Appeal    and    Error— Bill    of    Exceptions — ^Bequlsitea — ^Incorporating 
Evidence. 

32.  In  a  bill  of  exceptions,  each  particular  assignment  of  error  must 
have  grouped  with  it  so  much  of  the  testimony,  and  no  more,  as  is 
necessary  to  explain  the  exception,  all  the  evidence  being  set  out 
where  the  alleged  error  is  the  overruling  of  a  motion  for  nonsuit,  or  it 
IS  sought  to  review  a  ruling  on  motion  for  directed  verdict.  (National 
Council  y.  McGinn,  457.) 

Appeal  and  Error — ^Bevlew — ^Discretion  of  Trial  Oourt — Amendment 
of  Pleading. 

33.  The  refusal  of  an  offer,  near*  tbe  dose  of  the  trial,  to  amend  the 
reply  will  not  be  reversed  on  appeal;  the  allowance  of  amendments 
being  within  the  discretion  of  the  trial  court,  which  is  reviewable  only 
for  abuse.     (Horn  v.  Davis,  498.) 

Appeal  and  Error — Review — ^Discretion  of  Trial  Conrt. 

34.  The  Supreme  Court  can  review  the  action  of  trial  courts  in 
making  allowances  of  attorneys'  fees  in  suits  to  have  marriages  de- 
clared void  only  for  abuse  of  discretion.     (Taylor  v.  Taylor,  510.) 

Appeal    and   Error— Review— Questions    of   Fact — Qnaliflcations    of 
Expert  Witness. 

35.  It  being  the  duty  and  within  the  province  of  the  court  as  a 
preliminary  question  of  fact  to  determine  whether  a  witness  is  quali- 
fied as  an  expert,  the  appellate  court  will  not  disturb  the  decision, 
unless  there  is  no  evidence  to  sustain  it.  (Bugenstein  v.  Ottenheimer, 
600.) 

See  Criminal  Law,  2,  8. 

ARREST. 

Arrest— Instmctions — ^Acts  in  Making  Arrest 

1.  An  instruction  as  to  the  amount  of  force  an  officer  may  use  in 
making  an  arrest,  that  he  need  not  have  acted  according  to  the  high 
standard  of  a  cool,  collected  man,  nor  would  it  be  enough  that  his 
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conduct  was  that  of  a  man  that  was  excitable,  indiBcreet  and  unnmi- 
ural,  but  that  the  standaird  is  the  conduct  of  ordinarily  prudent  men 
under  the  existing  circumstances,  was  not  error.  (Scibor  t«  Oregon- 
Washington  B.  k  N.  Co.,  116.) 

AsaiaNMENTa 

▲flsignments— Action  on  Aasigned  Olaim— Pleading  and  Evidenoi^ 

1.  The  admission  of  evidence  of  assignment  of  a  claim  to  plaintiff 
for  collection,  under  a  pleading  alleging  assignment  for  a  valuable 
consideration,  is  not  error;  an  assignment  for  collection  being  for  a 
valuable  consideration.     (Haviland  v.  Johnson,  83.) 

ASSUMPTION  OF  BISK. 

See  Master  and  Servant,  13. 


See  Marriage,  5. 


ATTOBNET  FEEa 
ADTHOBITT. 


See  Evidence,  6. 

See  Principal  and  Agent,  1,  4. 

BAILMENT. 

Bailment — Oonstmction  of  Contract — Subject  Matter. 

1.  Under  a  contract  of  lease  of  a  steam  shovel  requiring  the 
to  return  it  in  good  condition,  ordinary  wear  and  tear  excepted,  the 
lessee  is  not  entitled  to  recover  the  expense  of  repairing  the  machine 
after  an  accident.     (Pacific  Bridge  Co.  v.  Biverside  Bock  Co.,  337.) 

Bailment — Bedelivery  of   Property— Liquidated   Damages — suability. 

2.  Where  a  lease  of  a  steam  shovel  provided  for  a  penalty  of  $10 
per  day  for  delay  in  return  of  the  shovel  after  the  expiration  of 
the  contract,  the  lessee  was  not  released  from  liability  for  the  pen- 
alty by  the  fact  that  the  delay  was  rendered  necessary  to  make 
repairs  after  an  accident  to  the  machine  on  the  last  day  of  the  lease. 
(Pacific  Bridge  Co.  v.  Biverside  Bock  Co.,  337.) 

BAN^IBXTPTCrr. 

Bankmptcy-— Administration  of  Estate— Action  hf  Tmstee. 

1.  Under  Bankrupt  Law  (Act  July  1,  1898,  c.  541),  §  70,  30  Stat 
565  (XT.  S.  Comp.  Stats.  1901,  p.  3451),  as  amended  by  Act  of  February 
5,  1903,  c.  487,  §  16,  32  Stat.  800  (U.  S.  Comp.  Stats.  Supp.  1911,  p.  1511), 
providing  that  the  trustee  of  a  bankrupt  shall  be  vested  with  the 
title  of  the  bankrupt  as  of  the  date  he  was  adjudged  a  bankrupt  to 
property  transferred  by  him  in  fraud  of  his  creditors,  and  may  rec.ever 
the  property  so  transferred  or  its  value  from  the  person  to  whom  it 
was  transferred  unless  he  was  a  bona  fide  holder  for  value  prior  to 
the  adjudication,  a  trustee  in  bankruptcy  may  maintain  replevin 
against  a  purchaser  of  a  stock  of  goods  from  the  bankrupt  who  has 
failed  to  comply  with  Sections  6069,  6070,  L.  O.  L.,  requiring  the  pur- 
chaser of  the  stock  of  goods  to  procure  a  list  of  the  vendor's  creditors. 
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and  to  notify  them  of  the  proposed  purchase,  and  he  is  not  limited  to 
proceeding  by  attachment.     (Goodwin  v.  Tuttle,  424.) 

Banluruptcy — ^Administration  of  Estate — "Bona  Fide  Holder.** 

2.  A  person  who  takes  possession  of  a  stock  of  goods  in  riolation 
of  Sections  6069,  6070,  L.  O.  L.,  requiring  notice  to  creditors,  is  not 
a  "bona  fide  holder  within  Bankrupt  Law  (Act  of  July  1,  1898,  e.  541), 
S  70,  30  Stat.  565  (U.  S.  Comp.  Stats.  1901,  p.  3451),  authorizing  the 
trustee  in  bankruptcy  to  avoid  any  transfer  by  the  bankrupt  which 
any  creditor  might  have  avoided,  unless  the  holder  of  the  property 
was  a  bona  fide  holder  for  value  prior  to  the  adjudication.  (Goodwin 
V.  Tuttle,  424.) 

BAB. 

See  Judgment,  4. 

BEST  AND  SEOONDABT  EVIDEKOB. 

See  Evidence,  4,  5. 

BILI.  OF  EZOEPTIONa 

See  Exceptions,  Bill  of. 

BONA  FIDE  PUBOHASEBA, 

See  Vendor  and  Purchaser,  6. 

BOTJNDABIB& 

Botmdarles— Descriptioii — ^Natural  Objects. 

1.  Where  a  deed  conveys  land  upon  a  eertain  hill,  extending  from 
the  foot  of  the  bluflP  or  rocky  hill  westward,  bounded  on  the  easterly 
side  by  the  foot  of  the  bluff,  and  the  eastern  boundary  of  the  hill  is 
described  in  the  evidence  as  a  perpendicular  bluff  of  asphaltic  rock 
with  one  or  two  "sags"  that  are  not  perpendicular,  the  bluff  being 
easily  distinguishable,  the  eastern  boundary  of  the  land  is  the  foot 
of  the  bluff,  and  not  a  fence  erected  after  the  conveyance  by  the 
adjoining  eastern  owner  110  feet  east  of  the  foot  of  the  bluff,  though 
there  is  testimony  that  this  was  done  by  agreement  with  the  owner 
of  the  land  conveyed,  but  not  that  the  parties  agreed  that  it  was  the 
line  between  their  lands.     (Columbia  City  Land  Co.  v.  Buhl,  246.) 

Boundaries — ^Ascertainment— Nature  and  Form  of  Bemedy — Suit  in 
Equity. 

2.  Under  the  express  provisions  of  Section  518,  L.  O.  L.,  a  court 
of  equity,  has  jurisdiction  to  determine  a  controversy  between  the 
owners  of  adjacent  tracts  of  land  as  to  the  boundary  line  between 
them.     (Columbia  City  Land  Co.  v.  Buhl,  246.) 

BBOKEBS. 

Brokers — Compensation — Performance  of  Contract. 

1.  Where  a  real  estate  agent  procures  a  purchaser  for  land  who 
afterward  declines  to  accept  it  because  of  alleged  defects  in  the 
owner's  abstract  of  title,  but  the  abstract  in  law  shows  good  title,  and 
the  agent  has  entered  into  no  written  contract  with  the  purchaser  as 
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authorized  by  his  contract  of  employment  by  the  owner,  so  that  the 
owner  was  unable  to  enforce  specific  performance,  the  agent  ia  not 
entitled  to  commission.     (Cunningham  v.  Friendly^  222.) 

Broken — ^Actioxui  for  Compensation — Issues. 

2.  In  an  action  by  a  broker  for  commission  on  a  sale  of  real  estato, 
which  failed  because  of  alleged  insufficiency  of  the  abstract  furnished 
by  defendant,  any  defects  in  the  title  offered  must  be  made  specific 
issues  and  tried  by  the  court,  and  plaintiff  must  allege  in  what  re- 
spects the  abstract  is  defective.     (Cunningham  v.  Friendly,  222.) 

Brokers — ^Blght  to  Compensation — Performance  of  Contract. 

3.  Where  a  broker  is  employed  "to  make  sale  of  the  real  prop- 
erty *  *  and  to  execute  a  binding  contract  of  sale/'  the  fact  that  be 
brought  the  owner  and  a  purchaser  together,  and  that  the  latter  made 
a  payment,  does  not  entitle  the  broker  to  hie  commission  when  the 
sale  is  not  consummated  because  of  refusal  of  the  purchaser  to  accept 
a  title  which  is  good  in  law.     (Cunningham  t.  Friendly,  222.) 

Brokers — Compensation — Performance  of  Contract. 

4.  A  broker  employed  to  sell  the  hull  of  a  vessel  for  $15,000,  who 
did  not  even  bring  together  the  owner  and  purchaser,  but  at  most 
endeavored  to  interest  a  purchaser,  who  afterward  purchased  the  hull 
and  engines  for  $20,000,  is  not  entitled  to  a  commission  on  the  sale. 
(Gill  V.  Columbia  Contract  Co.,  278.) 

Brokers — ^Relations  to  Principal — Validity  of  Contract. 

5.  Where  a  real  estate  agent  was  authorized  to  sell  a  house  and  lot 
at  a  certain  price,  the  purchaser  to  assume  the  street  improvement 
assessments,  and  drew  a  contract  of  sale,  omitting  reference  to  the 
assessments,  which  the  owner  signed  without  having  noticed  the 
omission,  which  contract  was  made  by  the  agent  for  his  own  benefit 
with  a  third  person,  it  was  not  binding  on  the  owner,  and  will  be 
canceled  at  his  suit.     (Kuckenburg  y.  Durkee,  593.) 

BULK  SALES  LAW. 

fiee  Fraudulent  Conveyances,  1,  2. 

BX7BDEK  OF  PBOOF. 

Bee  Colleges  and  Universities,  4. 
See  Homicide,  3« 

CABBIEBS. 

Carriers--Carriage  of  Passengers — Commencement  of  Relation. 

1.  In  an  action  against  a  street  railroad  company  for  the  death 
of  one  who  attempted  to  board  a  car  while  in  motion  at  a  crossing, 
which  a  sign  carried  by  the  car  indicated  was  not  a  regular  stopping 
point  for  the  car,  it  was  error  to  submit  to  the  jury  the  question 
whether  the  relation  of  the  passenger  and  carrier  existed  between 
decedent  and  the  street  railroad  company;  since  an  intending  pas- 
senger cannot  make  a  contract  or  cast  an  obligation  upon  tlie  carrier 
to  stop  except  at  stopping  places.  (Richardson  t.  Portland  By.  L.  Jb 
P.  Co.,  330.) 
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CASES  IN  THE  OBEGK)N  BEPOBTa 

Applied,  Approved,  Cited,  Distin^ished,  Followed  and  Overruled  in 
This  Volume. 

See  Table  in  Front  of  this  Volume. 

OEBTIOBABI. 

Certiorari— Writ  of  Review— Service. 

1.  Under  Section  603,  L.  O.  L.,  providing  that  any  party  to  any 
proceeding  before  an  inferior  tribunal  may  have  the  decision  thereof 
reviewed  and  Section  609,  requiring  the  writ  of  review  to  be  served 
by  delivering  the  original  according  to  the  direction  thereof  and  a 
certified  copy  of  the  writ  to  be  served  by  delivery  to  the  opposite 
party  at  least  ten  days  before  the  return  of  the  original  writ,  a  writ 
of  review  sued  out  by  remonstrators  in  a  proceeding  before  a  district 
boundary  board  should  be  served  on  the  petitioners  who  initiated  the 
proceeding.     (Williams  v.  Henry,  466.) 

Certiorari— Writ  of  Beview — Service. 

2.  Under  Section  609,  L.  O.  L.,  providing  for  service  of  writ  of  re- 
view upon  the  opposite  party  in  a  suit  or  proceeding  to  be  reviewed,  a 
writ  of  review  in  proceedings  before  a  district  boundary  board  must  be 
served  not  only  on  the  county  school  superintendent,  as  secretary  of 
the  boundary  board,  but  on  each  member  of  the  board,  though  Section 
55,  L.  O.  L.,  relating  to  service  of  summons,  provides  that,  if  a  pro- 
ceeding be  against  a  county  or  other  public  corporation,  a  copy  of 
the  summons  shall  be  delivered  to  the  clerk  of  the  county  or  public 
corporation.     (Williams  v.  Henry,  466.) 

CHABGIKa  JUBT. 

Same  as  Instructions  to  Juries. 

CHABTEBS  OF  CITIES  CONSIDEBED  IN  THIS  VOI.T7ME. 

Albina — Thurman  v.  Multnomah  County,  405. 
Portland — Thurman  v.  Multnomah  County,  405. 

CITIEa 

See  Municipal  Corporations. 

CITTCHABTEB& 

See  Charters  of  Cities. 

CITT  OBDIKANCEa 

See  Municipal  Corporations. 

CODE  CITATIONS. 

See  Table  in  Front  of  this  Volume. 
70  Or.— 40 
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COLLEGES  AND  XJNIVEBSITIE& 


Ck>Ilege8  And  Unlvendties — ^BequirementB  for  Degree— "SatiifaetaKy 
Ezaminatioiu." 

1.  The  requirement  for  a  diploma  and  degree,  set  forth  in  the  eatar 
logue  of  a  dental  college,  that  the  candidate  shall  pass  satisfactorj 
examinations,  means  that  the  examinations  shall  be  satisfactory  to  the 
faculty,  whose  duty  it  is  to  conduct  them.  (Tate  v.  North  Pacific  Col- 
lege, 160.) 

Oolleges  and  Universitiei — Contract  for  Tnitlon. 

2.  The  issuance  by  a  college  of  a  catalogue  stating  the  require- 
ments for  graduation  and  for  the  conferring  on  candidates  of  the 
degree  of  Doctor  of  Dental  Medicine,  and  the  entrance,  matriculation 
and  attendance  of  sessions  by  a  student  with  knowledge  of  thooe 
requirements,  constitutes  a  contract  by  the  student  to  comply  with 
the  requirements,  and  by  the  college  to  issue  a  diploma  on  compli- 
ance with  the  requirements.     (Tate  ▼.  North  Pacific  College,  160.) 

CoUeges  and  Umyerslties— Bight  to  Degree — CondnsiYenees  of  Facnltj 
Dedalon. 

3.  The  faculties  of  colleges,  who  are  authorized  to  examine  their 
students  and  pass  on  the  question  whether  students  have  performed 
all  the  conditions  required  to  entitle  them  to  degrees,  exercise  quatir 
judicial  functions,  and  their  decisions  are  conclusive  if  they  act  within 
their  jurisdiction,  in  good  faith,  and  not  arbitrarily.  (Tate  v.  North 
Pacific  College,  160.) 

Colleges  and  Univenities — ^Action — ^Burden  of  Proof. 

4.  In  a  suit  by  a  student  to  compel  a  college  to  confer  the  degree 
of  Doctor  of  Dental  Medicine  upon  him,  where  he  alleges  that  the 
faculty,  after  informing  him  that  he  had  passed  with  good  standing, 
acting  in  bad  faith  and  arbitrarily,  purposely  mislaid  or  destroyed 
his  examination  papers,  insisted  on  his  taking  another  examination, 
and  then  gave  him  so  low  a  grade  as  to  prevent  his  passing,  it  was 
incumbent  on  him  to  prove  such  bad  faith  and  misconduct.  (Tate  t. 
North  Pacific  College,  160.) 

Colleges  and  Univenities — ^Action — Snfllciency  of  Evidence. 

5.  In  a  suit  by  a  student,  to  compel  a  college  to  confer  a  degree 
upon  him,  evidence  held  not  to  show  that  the  faculty  had  acted  in 
bad  faith  or  arbitrarily  in  refusing  to  give  him  a  passing  grade,  or 
to  confer  a  degree  upon  him.     (Tate  v.  North  Pacific  College,  160.) 

OOMMEBOB. 

Commerce — ^Interstate   Commerce — ^What  Constitatea. 

1.  Belator,  under  an  agency  contract  for  the  sale  of  vehicles  for 
an  Iowa  corporation,  passed  through  the  country  from  house  to  house 
with  a  catalogue  and  took  an  order  for  the  sale  of  a  vehicle  to  H., 
which  order  relator  sent  to  the  corporation's  superintendent  within 
the  state,  who,  after  satisfying  himself  as  to  the  buyer's  responsi- 
bility, delivered  the  vehicle  from  a  stock  kept  in  storage,  shipped, 
knocked  down  in  carloads.  Held,  that  interstate  commerce  involved 
in  the  shipment  of  the  vehicles  from  Iowa  to  Oregon  ended  when  the 


Index  627 

▼ehicles  were  placed  in  storage  before  sale,  when  they  became  part 
of  the  general  mass  of  property  in  the  state,  and  hence  relator  was 
not  relieved  from  liability  for  violating  the  statute  regulating  ped- 
dlers on  the  theory  that  he  was  engaged  in  interstate  commerce.  (£z 
parte  Case,  292.) 

CX)MP£NdATIOK. 
See  Brokers,  1-4. 

OONOLUSIVENESa 

See  Colleges  and  Universities,  3. 
See  Judgment,  1,  3,  6,  8. 
See  Mortgages,  7. 

OONBIDEBATION. 

See  Contracts,  2,  4. 
See  Mortgages,  8. 
See  Sales,  1. 

CONBTITUnONAL  LA.W. 

Oonstltational  Law— NegUgence— Due  Process  of  Law— IiiabUity  for 
Accident. 

1.  The  provision  of  Laws  of  1911,  page  481,  Section  13,  authorizing 
the  recovery  of  actual  damages  from  fires  which  were  caused  or  escaped 
accidentally  or  unavoidably,  is  unconstitutional  as  authorizing  a  taking 
without  due  process  of  law,  in  violation  of  the  Fourteenth  Amendment 
of  the  United  States  Constitution.  (Johnson  v.  Jennings  Logging 
Co.,  16.)  •" 

Oonstltutional  Law — Construction  of  Statute — Justice  and  Beasonable- 


2.  Where  a  statute  is  open  to  two  constructions,  one  of  which 
would  render  it  unreasonable  and  unconstitutional,  while  the  other 
would  harmonize  with  reason,  justice  and  constitutional  prescriptions, 
the  latter  will  be  adopted.     (Coach  v.  Gage,  182.) 

Constitutional  Law — ^Master  and  Servant— Privileges  and  Immunities 
of  Citizens — Minimum  Wage  Law. 

3.  The  minimum  wage  law  (Laws  1913,  p.  92)  is  not  violative  of  the 
Fourteenth  Amendment  of  the  United  States  Constitution,  forbidding 
any  state  to  make  any  law  abridging  the  privileges  or  immunities  of 
citizens  of  the  United  States,  nor  of  Article  I,  Section  20,  of  the  state 
Constitution,  forbidding  laws  granting  to  any  citizen  or  class  of 
citizens  privileges  or  immunities  which,  upon  the  same  terms,  shall 
not  equally  belong  to  all  citizens.     (Simpson  v.  O'Hara,  261.) 

Oonstltutional  Law — Construction  of  Provisions — Orant  or  Limitation 
of  Power. 

4.  The  state  Constitution  is  not  a  delegation  of  power  to  the  legis- 
lative branches  of  the  government,  but  a  limitation  of  power  other- 
wise plenary.     (Churchill  v.  Grants  Pass,  283.) 

Oonstltutional   Law — Hawkers    and   Peddlers— Equal    Ft'otectlon    of 
Laws — ^Regulation  of  Peddling. 

5.  Since  Sections  4961-4967,  L.  O.  L.,  relating  to  license  to  peddle 
goods,  makes  no  discrimination  among  different  individuals  engaged 
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in  the  acts  defined  by  the  law  as  constituting  peddling,  the  law  does 
not  deny  to  one  accused  of  its  violation  protection  of  the  law  equal 
to  that  granted  to  any  other  person  in  like  situation.  (Ex  parte  Case, 
292.) 

Constitutional  Iaw — ^Eqnal  Protection  of  Iawb — Regulation  of  Ped- 
dling. 

6.  That  Sections  4961-1967,  L.  0.  L.,  providing  for  licensing  ped- 
dlers, excepts  from  its  operation  those  engaged  in  peddling  agricul- 
tural, farm  or  nursery  products  does  not  constitue  such  an  unreason- 
able classification  as  to  invalidate  the  act.     (£x  parte  Case,  292.) 

Oonstitutlonal  Law — ^E^nal  Protection  of  Lawi — ^Regulation  of  Ped- 
dling. 

7.  That  Sections  4961-4967,  L.  O.  L.,  providing  for  licensing  ped- 
dlers, excepts  from  its  operation  sales  to  dealers  does  not  invalidate 
the  act.     (Ex  parte  Case,  292.) 

Constitutional  Iaw — Constitutionality  of  Statute — ^Presumption. 

8.  The  judiciary  will  not  declare  an  act  of  the  legislative  depart- 
ment unconstitutional  and  void  unless  the  incompatibility  between 
the  statute  and  the  fundamental  law  is  plainly  manifest.  (Wallace  & 
Co.  V.  Ferguson,  306.) 

Constitutional  Iaw — ^Privileges  and  Immunities  of  Citizens. 

9.  Laws  of  1911,  page  376,  relating  to  contracts  between  indi- 
viduals, firms  or  corporations,  for  indemnity  among  each  other  from 
property  loss,  is  not  violative  of  Article  I,  Section  20,  of  the  Consti- 
tution, prohibiting  any  law  granting  to  any  citizen  or  class  of  citizens 
privileges  or  immunities  which,  upon  the  same  terms,  shall  not  equally 
belong  to  all  citizens.     (Wallace  &  Co.  v.  Ferguson,  306.) 

See  Jury,  1. 

See  Municipal  Corporations,  2,  5. 

CONSTITUTION  OF  OREOON. 
Cited  and  Construed. 

See  Table  in  Front  of  this  Volume. 

CONSTRUCTIVE  TRUSTS. 

See  Trusts,  6. 

CONTRACTS 
Contracts — Construction — Joint  Liability. 

1.  Where  defendant,  a  corporate  stockholder,  in  consideration  of 
the  transfer  to  him  of  all  the  corporate  property  and  the  promise  of 
the  other  three  stockholders  to  pay  to  him  the  difference  between  the 
value  of  the  property  and  the  outstanding  claims  against  the  corpora- 
tion, agreed  to  release  his  own  claims  and  to  pay  all  other  claims  in 
full,  and  one  of  the  stockholders  paid  defendant  his  share,  but  the 
defendant  secured  a  reduction  in  the  claims  of  the  creditors,  the 
stockholder  who  paid  defendant  cannot  recover  the  proportionate 
amount  overpaid;  the  promise  of  the  three  stockholders  to  defendant 
being  a  joint  obligation.     (Bean  v.  Eyre,  190.) 
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Oontrftcti — ^BesclBsion — ^Bastoratlon  of  Oonslderation. 

2.  The  general  rule  that  a  party  seeking  to  rescind  a  contract  for 
fraud  shall  restore  the  consideration  does  not  apply  where  the  prop- 
erty has  been  destroyed,  is  worthless,  or  is  taken  from  him  without 
his  fault.     (Jones  v.  McGinn,  236.) 

Oontracts — "Bescission." 

3.  "Rescissioti"  means  that  both  parties  to  a  contract  shall  be 
wholly  released,  as  though  it  had  not  been  made.  (Jones  v.  McGinn, 
236.) 

Contracts — Besdssion — Bestoration  of  ConsideratloiL 

4.  When  courts  cannot  place  the  parties  in  statu  quo,  they  are  not 
precluded  from  granting  relief  from  fraud;  damages  being  given  if 
either  party  can  restore  the  property,  and  inability  to  restore  result- 
ing from  the  course  of  complainant  when  not  aware  of  the  fraud  not 
preventing  relief.     (Jones  v.  McGinn,  236.) 

Contracts — Disposition  of  Cause — ^Proceedings  in  Lower  Court — Suffi- 
ciency of  Decree. 

5.  Where  plaintiff  received,  under  a  contract  with  defendants,  a 
lease  of  an  apartment  house  and  the  furniture  contained  therein, 
incumbered  by  a  chattel  mortgage,  and  in  a  suit  to  rescind  for  fraud 
tendered  the  property  into  court  and  paid  the  rent  |;ill  a  decree  in 
her  favor  for  rescission,  after  which  she  refused  to  continue  the  pay- 
naents,  and  the  mortgage  was  foreclosed,  and  on  appeal  the  decree  was 
simply  affirmed,  the  trial  court,  on  receiving  the  mandate,  properly 
entered  a  decree  requiring  defendants  to  surrender  plaintiff's  notes 
and  mortgage  for  cancellation  and  reconvey  the  land  received  by 
them,  though  it  had  become  impossible  for  plaintiff  to  place  them 
in  statu  quo,     (Jones  v.  McGinn,  236.) 

Contracts— Parol  Evidence — ^Prior  Negotiations. 

6.  Under  Section  713,  L.  O.  L.,  providing  that  when  the  terms  of 
an  agreement  have  been  reduced  to  writing  there  can  be,  between  the 
parties,  no  evidence  of  its  terms  other  than  its  contents,  except  where 
a  mistake  or  imperfection  is  put  in  issue  or  its  validity  is  in  dis- 
pute, a  written  agreement  superseded  all  former  negotiations,  and, 
till  modified,  fulfilled  or  rescinded,  constitutes  the  only  standard 
between  the  parties  as  to  its  subject  matter.  (Gill  v.  Columbia  Con- 
tract Co.,  278.) 

Contracts — Construction — Province  of  Court 

7.  Under  Section  715,  L.  O.  L.,  providing  that  the  language  of  a 
writing  is  to  be  interpreted  according  to  the  meaning  it  bears  in  the 
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therein,  not  to  insert  what  has  been  omitted  or  to  omit  what  has  been 
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CRIMINAL  LAW. 

Nr — ^Evidence— Bes  Gestae. 

prosecution   for   murder,   an    exclamation    of   decedent's 

^  ,  during  a  scuffle  between  defendant  and  decedent's  husband 

.other  at  the  time  of  the  killing,  that  defendant  had  killed  her 

aer,  was  admissible  as  part  of  the  res  gestae,     (State  v.  Davis,  93.) 

Orimlnal  Law — Appeal — ^Review — Affirmance — Harmless  Error. 

2.  Article  VII,  Section  3,  of  the  Constitution  providing  that,  if 
the  Supreme  Court  shall  be  of  the  opinion  that  the  judgment  appealed 
from  was  such  as  should  have  been  rendered,  the  judgment  shall  be 
affirmed  notwithstanding  any  error  committed  during  the  trial,  does 
not  authorize  affirmance  of  a  conviction  where  the  case  was  submitted 
on  a  wrong  theory  of  the  law.     (State  v.  Davis,  93.) 

Orlmliial  Law— Appeal — ^Review — Questioiu  of  Fact. 

3.  Under  Section  732,  L.  O.  L.,  declaring  incompetent  as  witnesses 
children  under  10  years  of  age  who  appear  incapable  of  receiving 
just  impressions  of  the  facts  or  of  relating  them  truly,  the  decision 
of  the  trial  court  as  to  the  competency  of  a  witness  four  years  of  age 
will  not  be  disturbed  if  there  is  any  evidence  to  sustain  it.  (State  ▼. 
Jensen,  156.) 

Orlminal  Law — Evidence— Otber  Offenses. 

4.  In  a  prosecution  for  assault  with  intent  to  rape,  the  admission 
of  evidence  of  a  prior  assault  by  accused  upon  another  female  with 
intent  to  rape  infringes  the  constitutional  right  of  the  defendant  to 
demand  the  nature  and  cause  of  the  accusation  against  him.  (State 
V.  Jensen,  156.) 

Orlminal  Law — ^Reception  of  Evidence — ^Restriction  to  Special  Pur- 
pose. 

5.  On  a  trial  of  two  defendants  for  murder,  the  refusal  to  restrict 
evidence  of  declarations  made  by  one  of  them  after  the  murder  in 
the  absence  of  the  other  to  the  declarant  is  error.  (State  v.  McDaniel, 
232.) 

Orlminal  Law— Trial— Presence  of  Defendant. 

6.  The  trial  court  has  the  power  to  make  a  nunc  pro  tunc  order  in 
the  absence  of  defendant  for  the  entry  in  the  journal  of  a  record  of  a 
verdict  of  conviction,  but  the  practice  is  not  to  be  commended.  (State 
V.  McDaniel,  232.) 

Orlminal  Law— Record — ^Presence  of  Defendant. 

7.  The  record  case  should  affirmatively  show  that  defendant  was 
present  when  a  verdict  of  conviction  was  received.  (State  v.  Mc- 
Daniel, 232.) 

Orlminal  Law — ^Appeal — ^Record — Qneetlons  Presented  for  Review. 

8.  In  the  absence  from  the  bill  of  exceptions  of  the  affidavits  in 
support  of  a  motion  for  continuance  on  the  ground  of  absence  of 
witnesses,  and  showing  the  substance  of  the  testimony  that  would 
have  been  given  by  the  absent  witnesses,  the  Supreme  Court  cannot 
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Courts — Jurisdiction — Determination— Allegations  in  Pleadings. 

2.  The  authority  of  a  court  to  hear  and  determine  a  cause  depends 
upon  the  allegations  of  the  initiatory  pleading,  and  not  upon  the  facts, 

and  an  error  in  determining  the  jurisdiction  does  not  usually  render 
the  judgment  void,  but  voidable  only.  (Eagle  Cliff  Fishing  Co.  t. 
McGowan,  1.) 
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from  was  such  as  should  have  been  rendered,  the  judgment  shall  be 
affirmed  notwithstanding  any  error  committed  during  the  trial,  does 
not  authorize  affirmance  of  a  conviction  where  the  case  was  submitted 
on  a  wrong  theory  of  the  law.     (State  v.  Davis,  93.) 
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3.  Under  Section  732,  L.  O.  L.,  declaring  incompetent  as  witnesses 
children  under  10  years  of  age  who  appear  incapable  of  receiving 
just  impressions  of  the  facts  or  of  relating  them  truly,  the  decision 
of  the  trial  court  as  to  the  competency  of  a  witness  four  years  of  age 
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5.  On  a  trial  of  two  defendants  for  murder,  the  refusal  to  restrict 
evidence  of  declarations  made  by  one  of  them  after  the  murder  in 
the  absence  of  the  other  to  the  declarant  is  error.  (State  v.  McDaniel, 
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6.  The  trial  court  has  the  power  to  make  a  nunc  pro  tunc  order  in 
the  absence  of  defendant  for  the  entry  in  the  journal  of  a  record  of  a 
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7.  The  record  case  should  affirmatively  show  that  defendant  was 
present  when  a  verdict  of  conviction  was  received.  (State  v.  Mc- 
Daniel,  232.) 
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8.  In  the  absence  from  the  bill  of  exceptions  of  the  affidavits  in 
support  of  a  motion  for  continuance  on  the  ground  of  absence  of 
witnesses,  and  showing  the  substance  of  the  testimony  that  would 
have  been  given  by  the  absent  witnesses,  the  Supreme  Court  cannot 
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Orlmlnal  Law — ^Appeal — Review — Questions  of  Fact. 
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support  of  a  motion  for  continuance  on  the  ground  of  absence  of 
witnesses,  and  showing  the  substance  of  the  testimony  that  would 
have  been  given  by  the  absent  witnesses,  the  Supreme  Court  cannot 


630  Index. 

by  violence,  ot  duress  per  minas,  consisting  in  threats  of  imprison- 
ment, etc.     (Horn  ▼.  Davis,  498.) 

Contracts — Breach — ^Actions — Issues  and  Proof. 

9.  Duress  and  undue  influence  are  affirmative  defenses  which  mast 
be  specially  pleaded,  and  evidence  to  establish  them  is  not  admissible 
under  a  general  denial.     (Horn  y.  Davis,  498.) 

See  Bailment,  1. 

See  Brokers,  1,  3,  4,  5. 

See  Colleges  and  Universities,  8. 

See  Hospitals,  1. 

See  Mechanics'  Liens,  2. 

See  Principal  and  Agent,  1. 

See  Sales,  2. 

See  Vendor  and  Purchaser,  1. 

CONTBIBUTOBT  NEOLiaSNOE. 

See  Negligence,  3.  4. 

OOBPOBATIOK8. 

Ooxporatioiui — Actions — ^Pleading — Acts  of  Agents. 

1.  In  an  action  against  a  corporation  for  an  act  committed  bj  its 
agent,  the  acts  are  to  be  alleged  as  the  acts  of  the  corporation,  and 
it  is  not  necessary  to  allege  that  they  were  committed  by  an  agent, 
or  who  was  the  agent,  or  the  facts  showing  that  the  acts  were  within 
the  scope  of  the  agent's  employment.  (Scibor  v.  Oregon- Washington 
B.  &  N.  Co.,  116.) 

00ST8. 

Ctosts — ^Persons  Liable — ^Effect  of  Disclaimer. 

1.  In  a  suit  to  set  aside  a  conveyance  of  land  in  a  navigable  river, 
where  the  original  grantee  of  the  land  disclaims  title,  costs  or  dis- 
bursements should  not  be  taxed  against  him.     (Cook  v.  Dabney^  529.) 

OOUBT8. 

Oonrts— Federal  and  State  Courts — Concurrent  Jnrisdiction. 

1.  When  either  a  state  or  federal  court  first  secures  concurrent 
jurisdiction  of  a  cause,  the  other  cannot  interfere  with  or  control  the 
process  of  the  first,  and  any  attempt  to  do  so  before  a  final  decision 
is  reached  is  void.     (Eagle  Cliff  Fishing  Co.  v.  McGowan,  1.) 

Courts — Jurisdiction — ^Determination— Allegations  in  Pleadings. 

2.  The  authority  of  a  court  to  hear  and  determine  a  cause  depends 
upon  the  allegations  of  the  initiatory  pleading,  and  not  upon  the  facts, 

and  an  error  in  determining  the  jurisdiction  does  not  usually  render 
the  judgment  void,  but  voidable  only.  (Eagle  Cliff  Fishing  Co.  t. 
McGowan,  1.) 

CBEDITOBS*  SUIT.* 
See  Fraudulent  Conveyances,  4. 


Indbz.  631 

CRIMINAL  LAW. 

Orlmlnal  Law— Evidence— Bes  Gestae. 

1.  In  a  prosecution  for  murder,  an  exclamation  of  decedent's 
daughter,  during  a  scuffle  between  defendant  and  decedent's  husband 
and  another  at  the  time  of  the  killing,  that  defendant  had  killed  her 
mother,  was  admissible  as  part  of  the  res  gestae,     (State  v.  Davis,  93.) 

Orlmlnal  Law — Appeal — ^Review — Affirmance — Harmless  Error. 

2.  Article  VII,  Section  3,  of  the  Constitution  providing  that,  if 
the  Supreme  Court  shall  be  of  the  opinion  that  the  judgment  appealed 
from  was  such  as  should  have  been  rendered,  the  judgment  shall  be 
affirmed  notwithstanding  any  error  committed  during  the  trial,  does 
not  authorize  affirmance  of  a  conviction  where  the  case  was  submitted 
on  a  wrong  theory  of  the  law.     (State  v.  Davis,  93.) 

Orlmlnal  Law— Appeal— Review— Questions  of  Fact. 

3.  Under  Section  732,  L.  O.  L.,  declaring  incompetent  as  witnesses 
children  under  10  years  of  age  who  appear  incapable  of  receiving 
just  impressions  of  the  facts  or  of  relating  them  truly,  the  decision 
of  the  trial  court  as  to  the  competency  of  a  witness  four  years  of  age 
will  not  be  disturbed  if  there  is  any  evidence  to  sustain  it.  (State  v. 
Jensen,  156.) 

Oxlmlnal  Law — ^Evidence — Other  Offenses. 

4.  In  a  prosecution  for  assault  with  intent  to  rape,  the  admission 
of  evidence  of  a  prior  assault  by  accused  upon  another  female  with 
intent  to  rape  infringes  the  constitutional  right  of  the  defendant  to 
demand  the  nature  and  cause  of  the  accusation  against  him.  (State 
V.  Jensen,  156.) 

Orlmlnal  Law — ^Reception  of  Evidence — ^Restriction  to  Special  Pur- 
pose. 

5.  On  a  trial  of  two  defendants  for  murder,  the  refusal  to  restrict 
evidence  of  declarations  made  by  one  of  them  after  the  murder  in 
the  absence  of  the  other  to  the  declarant  is  error.  (State  v.  McDaniel, 
232.) 

Orlmlnal  Law — ^Trlal — Presence  of  Defendant. 

6.  The  trial  court  has  the  power  to  make  a  nunc  pro  tunc  order  in 
the  absence  of  defendant  for  the  entry  in  the  journal  of  a  record  of  a 
verdict  of  conviction,  but  the  practice  is  not  to  be  commended.  (State 
V.  McDaniel,  232.) 

Orlmlnal  Law — ^Record — ^Presence  of  Defendant. 

7.  The  record  case  should  affirmatively  show  that  defendant  was 
present  when  a  verdict  of  conviction  was  received.  (State  v.  Mc- 
Daniel, 232.) 

Orlmlnal  Law — ^Appeal — ^Record — Qneetlons  Presented  for  Review. 

8.  In  the  absence  from  the  bill  of  exceptions  of  the  affidavits  in 
support  of  a  motion  for  continuance  on  the  ground  of  absence  of 
witnesses,  and  showing  the  substance  of  the  testimony  that  would 
have  been  given  by  the  absent  witnesses,  the  Supreme  Court  cannot 
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by  violence,  or  duress  per  mintUf  consisting  in  threats  of  imprison- 
ment, etc.     (Horn  v.  Davis,  498.) 

Contracts — Breach — ^Actions — ^Issnes  and  Proof. 

9.  Duress  and  undue  influence  are  affirmative  defenses  which  most 
be  specially  pleaded,  and  evidence  to  establish  them  is  not  admissible 
under  a  general  denial.     (Horn  t.  Davis,  498.) 

See  Bailment,  1. 

See  Brokers,  1,  3,  4,  5. 

See  Colleges  and  Universities,  8. 

See  Hospitals,  1. 

See  Mechanics'  Liens,  2. 

See  Principal  and  Agent,  1. 

See  Sales,  2. 

See  Vendor  and  Purchaser,  1. 

OONTBIBTJTOBT  NEOLiaSNOE. 

See  Negligence;  3.  4. 

OOBPOBATION8. 

OorporatlonB — Acttons— Pleading — Acts  of  Agents. 

1.  In  an  action  against  a  corporation  for  an  act  committed  bj  its 
agent,  the  acts  are  to  be  alleged  as  the  acts  of  the  corporation,  and 
it  is  not  necessary  to  allege  that  they  were  committed  by  an  agent, 
or  who  was  the  agent,  or  the  facts  showing  that  the  acts  were  within 
the  scope  of  the  agent's  employment.  (Scibor  v.  Oregon- Washington 
B.  k  N.  Co.,  116.) 

COSTS. 

Costs — ^Persons  Uable — ^Effect  of  Disclaimer. 

1.  In  a  suit  to  set  aside  a  conveyance  of  land  in  a  navigable  river, 
where  the  original  grantee  of  the  land  disclaims  title,  costs  or  dis- 
bursements should  not  be  taxed  against  him.     (Cook  v.  Dabney,  529.) 

COURTS. 

Courts— Federal  and  State  Courts — Concurrent  Jurisdiction. 

1.  When  either  a  state  or  federal  court  first  secures  concurrent 
jurisdiction  of  a  cause,  the  other  cannot  interfere  with  or  control  the 
process  of  the  first,  and  any  attempt  to  do  so  before  a  final  decision 
is  reached  is  void.     (Eagle  Cliff  Fishing  Co.  v.  McGowan,  1.) 

Courts — Jurisdiction — ^Determination— Allegations  in  Pleadings. 

2.  The  authority  of  a  court  to  hear  and  determine  a  cause  depends 
upon  the  allegations  of  the  initiatory  pleading,  and  not  upon  the  facts, 

and  an  error  in  determining  the  jurisdiction  does  not  usually  render 
the  judgment  void,  but  voidable  only.  (Eagle  Cliff  Fishing  Co.  t. 
McGowan,  1.) 

CBEDITORS'  SUIT.' 

See  Fraudulent  Conveyances,  4. 
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OBIMINAL  LAW. 

Criminal  Imw — ^Evidence — ^Bes  Gestae. 

1.  In  a  prosecution  for  murder,  an  exclamation  of  decedent's 
daughter,  during  a  scuffle  between  defendant  and  decedent's  husband 
and  another  at  the  time  of  the  killing,  that  defendant  had  killed  her 
mother,  was  admissible  as  part  of  the  res  gestae,     (State  v.  Davis,  93.) 

Criminal  Law — Appeal — ^Review — Affirmance — Harmless  Error. 

2.  Article  VII,  Section  3,  of  the  Constitution  providing  that,  if 
the  Supreme  Court  shall  be  of  the  opinion  that  the  judgment  appealed 
from  was  such  as  should  have  been  rendered,  the  judgment  shall  be 
affirmed  notwithstanding  any  error  committed  during  the  trial,  does 
not  authorize  affirmance  of  a  conviction  where  the  case  was  submitted 
on  a  wrong  theory  of  the  law.     (State  v.  Davis,  93.) 

Criminal  Law— Appeal — ^Review — Questions  of  Fact. 

3.  Under  Section  732,  L.  O.  L.,  declaring  incompetent  as  witnesses 
children  under  10  years  of  age  who  appear  incapable  of  receiving 
just  impressions  of  the  facts  or  of  relating  them  truly,  the  decision 
of  the  trial  court  as  to  the  competency  of  a  witness  four  years  of  age 
will  not  be  disturbed  if  there  is  any  evidence  to  sustain  it.  (State  ▼. 
Jensen,  156.) 

Criminal  Law — Evidence — Otber  Offenses. 

4.  In  a  prosecution  for  assault  with  intent  to  rape,  the  admission 
of  evidence  of  a  prior  assault  by  accused  upon  another  female  with 
intent  to  rape  infringes  the  constitutional  right  of  the  defendant  to 
demand  the  nature  and  cause  of  the  accusation  against  him.  (State 
V.  Jensen,  156.) 

Criminal  Law — ^Beceptlon  of  Evidence — ^Restriction  to  Special  Pnr- 
poee. 

5.  On  a  trial  of  two  defendants  for  murder,  the  refusal  to  restrict 
evidence  of  declarations  made  by  one  of  them  after  the  murder  in 
the  absence  of  the  other  to  the  declarant  is  error.  (State  v.  McDaniel, 
232.) 

Criminal  Law— Trial — Presence  of  Defendant. 

6.  The  trial  court  has  the  power  to  make  a  nunc  pro  tunc  order  in 
the  absence  of  defendant  for  the  entry  in  the  journal  of  a  record  of  a 
verdict  of  conviction,  but  the  practice  is  not  to  be  commended.  (State 
V.  McDaniel,  232.) 

Criminal  Law — ^Record — ^Presence  of  Defendant. 

7.  The  record  case  should  affirmatively  show  that  defendant  was 
present  when  a  verdict  of  conviction  was  received.  (State  v.  Mc- 
Daniel, 232.) 

Criminal  Law— Appeal— Record — Questions  Presented  for  Review. 

8.  In  the  absence  from  the  bill  of  exceptions  of  the  affidavits  in 
support  of  a  motion  for  continuance  on  the  ground  of  absence  of 
witnesses,  and  showing  the  substance  of  the  testimony  that  would 
have  been  given  by  the  absent  witnesses,  the  Supreme  Court  cannot 
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Bay  that  the  trial  court  abused  its  discretion  in  refusing  the  con- 
tinuance.    (State  V.  McPherson,  371.) 

Cfrimtnal  Law— Evidence — ^AdmiBslona — ^Voluntary  Character. 

9.  If  made  voluntarily,  both  admissions  and  confessions  are  re- 
ceived against  a  defendant,  though  made  while  in  the  custody  of  an 
officer.     (State  v.  McPherson,  371.) 

Criminal  Law — Trial — Reception  of  Evidence — Objections. 

10.  An  objection  to  evideace  of  admissions  by  defendant  that  he 
was  not  informed  of  his  rights  is  insufficient  to  raise  the  question 
whether  they  were  made  voluntarily.     (State  v.  McPherson,  371.) 

Criminal  Law — Evidence— Testimony  at  Former  Trial. 

11.  Section  727,  L.  O.  L.^  subdivision  3,  authorizing  the  admission 
of  testimony  of  a  witness  deceased  or  out  of  the  state  or  unable  to 
testify,  given  in  a  former  proceeding  between  the  same  parties 
relating  to  the  same  matter,  does  not  authorize  the  admission  in 
evidence  of  testimony  at  the  former  trial,  certified  by  the  reporter 
who  took  the  testimony  when  the  witness  was  on  the  stand,  but  not 
taken  or  certified  by  the  official  reporter,  as  provided  by  Section  932. 
(State  V.  McPherson,  371.) 

Criminal  Law — Trial — Conduct  of  Counsel — ^Action  by  Cbnrt. 

12.  The  persistent  attempt  of  the  state  to  force  upon  the  attention 
of  the  jury  evidence  which  the  court  had  excluded  is  reversible  error, 
though  the  court  directed  the  jury  to  disregard  the  objectionable 
remarks.     (State  v.  Barton,  470.) 

Criminal  Law — ^Trial — Cautionary  Instructions — ^Necessity. 

13.  In  a  prosecution  for  assault  with  intent  to  rape,  where  a  memo- 
rial signed  by  170  persons  in  a  town  of  1,000  or  1,500  inhabitants  had 
been  addressed  to  the  prosecuting  attorney  and  grand  jury  urging 
vigorous  prosecution  for  crime  and  particularly  for  the  crime  in  ques- 
tion, the  refusal  of  an  instruction  to  the  jury  not  to  rush  blindly  to  a 
conclusion  or  to  allow  themselves  to  be  swayed  by  passion  or  preju- 
dice, and  that  it  is  not  sufficient  for  the  state  to  make  out  a  strong 
probability  of  defendant's  guilt,  but  the  state  must  convince  by  evi- 
dence beyond  a  reasonable  doubt  that  defendant  is  guilty,  is  error. 
(State  V.  Barton,  470.) 

CBOSS-EZAMIKATiaK. 

See  Witnesses,  6. 

CUSTOICS  AJSfD  USAGES. 

Customs  and  Usages — Operations  and  Effect. 

1.  In  an  action  for  a  breach  of  contract  to  purchase  flour,  a  cus- 
tom of  the  plaintiff  on  purchases  for  future  delivery  of  setting  aside 
a  quantity  of  wheat  sufficient  to  be  manufactured  into  the  flour 
ordered  cannot  be  considered,  where  the  parties  are  not  shown  to  have 
contracted  with  reference  to  it  and  no  knowledge  of  it  is  imputed  to 
the  defendants  in  either  pleadings  or  evidence.  (Russell  Miller  Mill- 
ing Co.  V.  Bastasch,  475.) 
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DAMAGEa 

Damages — ^Pleading — Personal  Injuries  to  Wife. 

1.  In  an  action  for  the  malicious  conversion  of  personal  property 
whereby  it  was  claimed  plaintiff's  wife  was  made  sick,  there  could 
be  no  recovery  for  such  sickness  in  the  absence  of  an  allegation  of 
special  damages  for  the  loss  of  the  wife's  services;  the  wife  having 
her  own  right  of  action  for  any  sickness  or  inconvenience  caused  her. 
(Knight  v.  Beyers,  413.) 

Damage&<~Instraction8 — Exemplary  Damages. 

2.  In  an  action  for  malicious  conversion  of  personal  property,  an 
instruction  that  the  burden  was  on  plaintiff  to  establish  malice,  etc., 
before  any  exemplary  or  punitive  damages  could  be  assessed,  that 
these  allegations  went  only  to  the  question  as  to  whether  plaintiff 
should  recover  damages  in  excess  of  those  arising  out  of  his  owner- 
ship of  the  property  and  the  question  of  whether  damages  should  be 
assessed  by  way  of  punishment,  and  that  if  it  was  done  maliciously 
plaintiff  "would  be  entitled"  to  recover  something,  and  that  it  would 
be  in  the  jury's  discretion  as  to  the  amount  to  be  assessed  by  way 
of  punishment  for  the  malicious  act,  was  erroneous,  since,  even  though 
the  jury  may  have  been  justified  in  giving  punitive  damages,  it  was 
error  to  charge  that  it  was  their  duty  to  do  so  if  the  conversion  was 
malicious.     (Knight  ▼.  Beyers,  413.) 

See  Bailment,  2. 

See  Fraud,  4. 

See  Master  and  Servant,  1. 

See  Sales,  2. 


Death — ^Actions  for  Causing  Death — Statutory  Provisions. 

1.  The  Employers'  Ldability  Act  (Laws  1911,  p.  17),  Section  4, 
giving  a  right  of  action  for  death  caused  by  violation  of  the  act  to 
the  widow,  lineal  heirs  or  adopted  children,  husband,  mother  or  father, 
as  the  case  may  be,  and  Section  7,  repealing  all  acts  or  parts  of  acts 
inconsistent  therewith,  does  not  repeal  Section  34,  L.  O.  L.,  authorizing 
a  father  or,  in  case  of  his  death  or  desertion  of  the  family,  the  mother 
to  maintain  an  action  for  injury  to  or  death  of  a  child,  and  a  guardian 
for  injury  to  or  death  of  his  ward,  or  Section  380,  empowering  an 
executor  or  administrator  to  maintain  an  action  for  death  caused  by 
a  negligent  act  or  omission.  (McFarland  y.  Oregon  Electric  By.  Co., 
27.) 

Death— Actions  for  Causing  Death — Statutory  Provisions. 

2.  The  recovery  of  damages  for  death  by  wrongful  act  exists  solely 
by  statute,  and  the  compensation  which  may  be  recovered  is  limited 
by  the  enactment  creating  the  right.  (McFarland  v.  Oregon  Electric 
By.  Co.,  27.) 

Death— Persons  Entitled— Statutory  Provisions. 

3.  So  much  of  Section  7349,  L.  O.  L.,  providing  for  tTie  descent 
and  distribution  of  personal  property  is  impliedly  repealed  as  conflicts 
with  Employers'  Liability  Act  (Laws  1911,  p.  17),  Section  4,  giving 
a  right  of  action  to  the  widow,  etc.,  of  a  person  killed  by  violation 
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of  the  act,  and  Section  7,  repealing  all  acta  or  parts  of  acts  ineoa- 
sistent  therewith.     (McFarland  ▼.  Oregon  Electric  Bj.  Co.,  27.) 

See  Master  and  Servant,  1-^. 

DEDIOATEOK. 

Dedication — Operation  and  Effect — ^Property  Included. 

1.  The  ground  on  the  south  side  of  a  street  attempted  to  be  in- 
cluded in  a  boulevard  formed  bj  the  widening  of  the  street  20  feet 
on  each  side  is  not  affected  by  a  deed  of  dedication  of  property  on 
the  north  side  of  the  street  bounded  on  the  south  by  the  north  line 
of  the  boulevard,  though  at  the  time  of  the  dedication  the  grantors 
owned  the  land  on  both  sides  of  the  street.  (Thurman  t.  Multnomah 
County,  401.) 

Dedication — Streets — ^Vacation  of  Plat. 

2.  Whatever  effect  the  vacation  of  a  plat  on  the  north  side  of  a 
street  may  have  on  the  portion  of  lots  on  that  side  of  the  street 
which  is  included  in  an  attempted  widening  of  the  street,  it  has  no 
effect  on  lots  south  of  the  street.  (Thurman  v.  Multnomah  County, 
4ai.) 


Deeds — Constmction  and  Operation — Oonstmction  as  a  Wliole. 

1.  The  entire  description  in  a  deed  should  be  considered  in  deter> 
mining  the  identity  of  the  land,  and  every  part  ought,  if  possible,  to 
take  effect  and  be  operative.     (Columbia  City  Land  Co.  y.  Buhl,  246.) 

Deeds— Evidence — Oonsfpiracy  to  Deftand. 

2.  In  a  suit  wherein  it  was  sought  to  cancel  a  deed,  evidence  htid 
not  to  show  a  conspiracy  between  relatives  of  the  grantor  to  defraud 
her.     (Wade  t.  Northup,  569.) 

Deeds — ^Validity— Mental  Capacity  of  Grantor. 

3.  If  at  the  execution  of  a  deed  the  grantor  has  sufficient  mental 
capacity  to  comprehend  the  nature  of  the  business  in  which  he  is  en- 
gaged, the  instrument  is  valid.     (Wade  t.  Northup,  569.) 

Deeds— Validity— Capacity  of  Grantor— Evidence. 

4.  Evidence  in  a  suit  in  which  it  was  sought  to  set  aside  deeds  held 
to  show  that  the  grantor  was  possessed  of  ample  mentality  to  fully 
and  fairly  comprehend  the  nature  of  the  business  in  which  she  was 
engaged  when  she  gave  the  power  of  attorney  under  which  the  deeds 
were  executed,  and  when  they  were  executed  by  the  agent.  (Wada 
v.  Northup,  569.) 

DEFINITIONB. 

See  Words  and  Phrases. 


See  Pleading,  4. 

DEPAETUBBi 
See  Pleading,  3. 
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DESCENT  AND  DISTEIBXJTION. 

Descent  and  Distrllmtion— Bights  of  Expectant  Heixs. 

1.  A  child,  whether  of  the  blood  or  by  adoption,  has  no  standing* 
to  assert  or  defend  any  interest  which  is  expected  hereafter  in  the 
estate  of  a  parent  who  is  still  living.     (Wade  v.  Northup,  569.) 

DIS0LATMT8K 
See  Coste,  1« 

DISOBETION  OF  OOUET. 

See  Appeal  and  Error,  15,  33,  34. 
See  Evidence,  3. 
See  Judgment,  5. 
See  Witnesses,  7. 

DISMISSAIb 

See  Appeal  and  Error,  23,  29,  30. 

DISMISSAL  AND  NOKSOIT. 

Dismissal  and  Nonsuit — ^Volmitary  Dismissal — Natnre  and  Extent  of 
Biglit. 

1.  The  right  to  dismiss  an  action  or  suit  is  not  an  absolute  one 
that  plaintiff  can  exercise  without  leave  of  court,  and  the  court  can 
compel  the  plaintiff  to  pay  the  costs  of  an  action  or  suit  before  dis- 
missing it.     (Taylor  v.  Taylor,  510.) 

DIVOBOB. 

Divorce — ^Action — Sufficiency  of  Evidence. 

1.  In  a  suit  for  divorce  on  the  ground  of  cruel  and  inhuman  treat- 
ment, evidence  held  to  sustain  a  decree  for  plaintiff.  (Cunningham 
Y.  Cunningham,  420.) 

Divorce — ^Defenses — ^Bliscondnct  of  Plaintiff. 

2.  In  a  suit  for  divorce,  where  defendant  flies  a  eounterclaim  for 
divorce,  and  the  evidence  shows  that  ^oth  parties  were  in  the  habit 
of  becoming  intoxicated,  that  most  or  all  of  the  altercations  occurred 
when  both  were  intoxicated,  and  that  plaintiff's  reputation  for  chastity 
at  her  marriage  was  bad,  which  was  known  to  defendant,  a  decree 
dismissing  the  complaint  without  cost  to  either  party  was  proper, 
(Hanson  v.  Hanson,  469.) 

See  Marriage,  1-5. 

DOOXTMENTABT  EVIDENOE. 

See  Evidence,  1-d. 

DUE  FB0CES8  OF  LAW. 
See  Constitutional  Law,  h 
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EJECTMENT. 

Ejectment— Bight  of  Action— Title  of  Plaintiif. 

1.  A  deed  executed  by  the  attorney  of  the  grantors  is,  in  the 
absence  of  proof  of  any  power  of  attorney  or  other  instrument  in 
writing  from  the  grantors  to  the  attorney,  insufficient  to  constitute  a 
link  in  the  chain  of  title  of  plaintiff  in  ejectment.  (Smith  v.  Badura, 
58.) 

ELECTION  OF  REMEDIES. 

See  Trusts,  5. 

EMINENT  DOMAIN. 

Eminent  Domain— Proceedings  to  Take  Property — Notice  to  Owners. 

1.  Under  a  city  charter  provision  requiring  notice  to  owners  of 
proceedings  to  condemn  land  for  a  street  extension,  an  owner  who  is 
given  no  notice  is  not  bound,  and  a  conveyance  according  to  the  old 
plat  takes  to  the  original  line  of  the  street.  (Thurman  v.  Multnomah 
County,  401.) 

Eminent  Domain — ^Proceedings  to  Take  Property — Statutory  Provi- 
sions. 

2.  A  city  in  eminent  domain  proceedings  is  an  inferior  tribunal, 
and  must  strictly  comply  with  the  statute,  or  its  acts  are  void.  (Thur- 
man V.  Multnomah  County,  401.) 

EMPLOYERS'  LIABIUTT  ACT. 

See  Death,  1,  3. 

See  Master  and  Servant,  1-3,  13. 

EQUAL  PROTECTION  OF  THE  LAW. 

See  Constitutional  Law,  5-7. 

EQUITABLE  ESTOPPEL. 

See  Estoppel. 

ESTOPPEL. 

Estoppel — ^Equitable  Estoppel — Acquiescence. 

1.  Under  an  agreement  by  which  plaintiffs  delivered  hope  to  de- 
fendant, the  proceeds  of  which  were  to  apply  on  the  repayment  of 
advances  made  by  defendant  to  plaintiffs,  the  fact  that  the  plaintiffs 
had  access  to  the  defendant's  books  of  accounting  and  knowledge  of 
the  distribution  of  the  hops,  and  acquiesced  therein,  does  not  estop 
them  from  maintaining  a  suit  for  accounting  in  the  absence  of  a 
showing  that  defendant  acted  on  some  representation  of  plaintiffs  to 
his  injury.     (Williamson  v.  Roberts,  126.) 

Estoppel — ^Equitable  Estoppel — Necessity  for  Pleading. 

2.  An  estoppel  of  a  wife  from  asserting  that  land  conveyed  to 
her  by  her  husband  had  been  purchased  with  her  funds  cannot  be 
set  up  by  a  creditor  of  the  husband  without  having  been  pleaded. 
(Lane  v.  Myers,  376.) 

See  Mechanics'  Liens,  i. 
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EVIDENOB. 

Evidence — ^Documentary  Evidence— Photogntplis. 

1.  Photographs,  when  relevant  to  describe  a  person,  place  or  thing, 
are  admissible  to  apply  the  evidence  in  a  cause;  but  they  must  be 
shown  by  extrinsic  evidence  to  be  true  representations  of  the  place  or 
subject  at  the  time  in  controversy.     (Parker  ▼.  Smith  Lumber  Co.,  41.) 

Evidence — ^Documentary  Evidence — ^Photographs. 

2.  Photographs,  to  be  admissible  in  evidence,  need  not  be  verified 
by  the  photographer  who  took  them;  but  foundation  for  their  admis- 
sion may  be  laid  by  the  evidence  of  anyone  who  can  testify  as  to 
their  correctness.     (Parker  y.  Smith  Lumber  Co.,  41.) 

Evidence— Beceptlon  of  Evidence— Discretion  of  Trial  Court. 

3.  Whether  a  photograph  is  sufficiently  verified  to  be  admitted  in 
evidence  is  to  be  determined  by  the  trial  court,  in  the  exercise  of  a 
sound  discretion.     (Parker  v.  Smith  Lumber  Co.,  41.) 

Evidence — Best  and  Secondary  Evidence — ^Photograplis. 

4.  When  a  written  instrument  is  admissible  as  evidence,  and  can- 
not be  produced,  and  a  proper  foundation  is  laid  for  the  admission 
of  a  copy,  a  photograph,  shown  to  be  a  true  copy  by  the  person  who 
took  it  or  another,  is  admissible  as  secondary  evidence.  (Parker  v. 
Smith  Lumber  Co.,  41.) 

Evidence — ^Best   and   Secondary   Evidence — Qrounds   for   Admitting 
Secondary  Evidence. 

5.  Under  Section  712,  subdivision  2,  L.  O.  L.,  providing  that  sec- 
ondary evidence  may  be  produced  when  the  original  cannot  be  pro- 
duced in  a  reasonable  time  with  proper  diligence,  and  its  absence  is 
not  owing  to  the  default  or  neglect  of  the  party  offering  the  evidence, 
where  plaintiff  wrote  to  an  insurance  company  on  November  21,  1912, 
asking  for  the  return  of  a  certificate  which  he  desired  to  use  as  evi- 
dence, and  received  no  answer,  and  made  no  further  effort  to  procure 
the  certificate  before  the  trial  January  29,  1913,  sufficient  diligence 
is  not  shown  to  authorize  -  the  admission  of  secondary  evidence. 
(Parker  v.  Smith  Lumber  Co.,  41.) 

Evidence — ^Admission  by  Corporate  Agent — ^Authority. 

6.  In  an  action  against  a  corporation  for  the  death  of  an  employee, 
a  certificate  by  the  vice-president  of  a  corporation  used  in  obtaining 
insurance  on  the  life  of  the  decedent,  that  his  death,  or  the  accident 
which  caused  it,  was  not  attributable  to  the  excessive  use  of  intoxi- 
cating liquors,  is  not,  in  the  absence  of  evidence  that  it  was  within 
the  real  or  apparent  scope  of  his  authority,  admissible  against  the 
company.     (Parker  v.  Smith  Lumber  Co.,  41.) 

Evidence— Discharge  of  Sheriff's  Deputy— Record. 

7.  In  an  action  against  a  corporation  for  injuries  inflicted  by  a 
watchman  who  had  been  appointed  a  special  deputy  sheriff  in  making 
an  arrest,  the  admission  in  evidence  of  the  record  of  the  sheriff's  office 
to  show  the  discharge  of  the  watchman  as  a  deputy  before  the  acts 
complained  of,  by  a  notation  in  red  ink,  "Canceled  9 — 22 — 11  by  order 
E.  W./'  over  the  brief  entry  showing  the  appointment,  was  not  error; 
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the  appointment  of  deputies  autliorized  by  Sections  1038,  1037, 
L.  O.  li.f  continuing  in  force  at  the  pleasure  of  the  sheriff,  and  beim^ 
terminable  even  by  oral  notice,  and  without  regard  to  any  raquesi 
for  the  discbarge.     (Scibor  t.  Oregon -Washington  B.  ft  N.  Co.,  116.) 

Evidence — ^Hearsay — Newspaper  Publication. 

8.  In  a  euit  by  a  student  to  compel  a  college  to  eonfer  a  degree 
upon  him,  pictures  purporting  to  show  the  eoUege  graduating  class 
and  a  statement  clipped  from  a  newspaper  were  not  competent  evi- 
dence, being  hearsay.     (Tate  v.  North  Pacific  College,  160.) 

Evidence — ^Expert  Testimony — Effect. 

9.  Expert  testimony  as  to  the  defects  in  an  abstract  of  title  ean 
be  considered  by  the  court  in  the  nature  of  argument  only,  and  the 

.  court  must  be  the  judge  whether  the  abstract,  when  verified,  shows 
a  good  title.     (Cunningham  v.  Friendly,  222.) 

Evidence— Preramptions — "Inference"  Based  on  Inference. 

10.  Under  Section  794,  L.  O.  L.,  defining  an  "inference"  as  a 
deduction  which  the  reason  of  the  jury  makes  from  the  facts  proved, 
and  Section  796,  providing  that  an  inference  must  be  founded  on  a 
fact  legally  proved,  testimony  that  it  was  the  custom  to  break  hard 
rocks  with  powder  rather  than  vrith  a  sledge,  on  which  it  was  sought 
to  base  an  inference  that  it  was  essential  to  use  blasting  powder, 
and  on  that  deduction  another  inference  that  dynamite  caps  and 
fuses  by  which  plaintiff  was  injured  were  stored  in  the  place  they 
were  found  by  defendant's  servants,  was  inadmissible.  (Lintner  v. 
Wiles,  350.) 

Evidence — ^Weight  and  Sofllciency — Positive  and  Negative  Evidence. 

11.  When  witnesses  are  of  equal  credibility,  positive  evidence  is 
entitled  to  more  weight  than  negative  evidence  as  to  the  same  trans- 
action.    (Wallowa  Lake  Amusement  Co.  v.  Hamilton,  433.) 

Evidence — ^Parol  Evidence  Affecting  Writings — ^Power  of  Attorney. 

12.  Under  Section  713,  L.  O.  L.,  providing  that  an  agreement  re- 
duced to  writing  is  to  be  considered  as  containing  all  its  terms,  and 
there  can  be  Ho  evidence  of  those  terms  other  than  the  contents  of 
the  writing  except  where  a  mistake  or  imperfection  is  put  in  issue 
or  the  validity  of  the  agreement  is  the  fact  in  dispute,  and  Section 
717,  providing  that  for  the  construction  of  an  instrument  the  cir- 
cumstances under  which  it  was  made,  including  the  situation  of  the 
subject  of  the  instrument,  and  of  the  parties  to  it,  may  be  shown, 
in  determining  whether  conveyances  by  an  attorney  in  consideration 
of  $10  and  $1,  respectively,  were  within  the  spirit  of  a  power  of 
attorney  which  did  not  authorize  a  gift,  parol  testimony  may  be 
admitted.     (Wade  v.  Northup,  569.) 

Evidences-Expert  Testimony — Qaalifications  of  Witness. 

13.  That  a  physician  is  not  regularly  licensed  to  practice  in  the 
state  does  not  militate  against  his  competency  as  an  expert  witnesSb 
(Rugenstein  v.  Ottenheimer,  600.) 

Evidence — ^Expert  Testimony — Qualifications  of  Witness— DetennlB*- 
tion. 

14.  That  a  witness  has  been  licensed  to  practice  medicine  in  an- 
other state,  and  is  so  engaged  at  the  time  of  trial,  is  competent  evi- 
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dene«  in  determining  bis  fitness  to  testify  as  an  expert,  and  to  sustain 
a  deeision  admitting  his  testimony.     (Rugenetein  ▼.  Ottenheimer,  600.) 

ETldence — ^Expert  Testimony— Subject  Mattw. 

15.  In  an  action  for  personal  injuries,  testimony  of  a  physician 
that  it  is  almost  impossible  for  any  physician  to  state  just  the  extent 
of  an  injury  from  a  shock,  because  it  sometimes  shows  up  10  or  15 
years  afterward,  that  one  cannot  tell  the  extent  or  duration  of  it 
in  the  future,  and  that  there  are  cases  of  shock  from  fright  where 
the  condition  has  become  permanent,  is  admissible  to  show  what 
suffering  will  accrue  from  the  injuries  in  the  future.  (Bugenstein  ▼. 
Ottenheimer,  600.) 

See  Account,  1,  2. 

See  Adverse  Possession,  5. 

See  Appeal  and  Error,  10,  29,  38. 

See  Assignments,  1. 

See  Colleges  and  Universities,  5. 

See  Criminal  Law,  1,  4,  5,  8. 

See  Deeds,  2,  4. 

See  Divorce,  1. 

See  Exceptions,  Bill  of,  5. 

See  Highwaye,  1. 

See  Homicide,  1. 

See  Larceny,  1. 

See  Master  and  Servant,  10>12. 

See  Mechanics'  Liens,  5. 

See  Mortgages,  8. 

See  Specific  Performance,  1. 

See  Trial,  4,  6,  10. 

EXOEPTIOira,  BILI.  OF. 

Bzceptions,  Bill  of— -Beqnisltea  in  GeneraL 

1.  A  formal  statement  in  typewriting  of  the  exceptions  taken 
during  the  trial  of  the  case  to  the  rulings  and  instructions,  comprising 
23  pages,  certified  by  the  judge  in  the  usual  manner,  attached  to  an 
exhibit  containing  all  the  evidence,  and  a  statement  that  the  bill  of 
exceptions  was  settled  and  allowed  at  a  certain  date,  complies  with 
the  rules  of  the  Supreme  Court.  (McFarland  v.  Oregon  Electric  By. 
Co.,  27.) 

Exceptions,  Bill  of — ^Beqnlsitee — Transcript  of  Testimony.  i 

2.  A  transcript  certified  to  be  a  full,  true  and  impartial  transcript  i 
of  the  stenographer's  notes,  and  to  constitute  all  of  the  testimony 

offered  on  the  hearing,  to  the  inside  of  the  front  cover  of  which  is 
riveted  the  bill  of  exceptions,  is  sufi&ciently  identified  and  attached  to 
the  bill  of  exceptions  to  make  it  a  part  thereof.  (McFarland  v.  Oregon 
Electric  By.  Co.,  27.) 

Exceptions,  Bill  of — Beqnisites — ^Bef  erence  to  Transcript. 

3.  A  reference  in  the  bill  of  exceptions  to  the  transcript  of  the 
evidence  as  an  "abstract,"  not  being  misleading,  does  not  affect  the 
sufficiency  of  the  record.     (McFarland  v.  Oregon  Electric  By.  Co.,  27.) 
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Exceptions^  BiU  of —Compelling  Setttemept— MandMnmL 

4.  It  is  no  ground  for  demurrer  to  an  alternative  writ  of  mandlai 
to  compel  a  judge  to  settle  and  sign  a  bill  of  exceptions  that  the  bill 
offered  is  not  a  proper  one,  the  judge's  duty  being  to  settle  and  sign 
such  a  bill  as  he  shall  adjudge  to  be  proper.  (National  Council 
V.  McGinn,  457.) 

Exceptions,  Bill  of — Scope  and  Contents — ^Report  of  Bridence. 

5.  Article  Vll,  Section  3,  of  the  Constitution,  providing  that,  till 
otherwise  provided  by  law,  upon  appeal  to  the  Supreme  Court,  either 
party  may  have  attached  to  the  bill  of  exceptions  the  whole  testi- 
mony, does  not  make  the  report  of  the  testimony  a  part  of  the  bilL 
(National  Council  v.  McGinn,  457.) 

Exceptions^  Bill  of — Settlement — Stipulations. 

6.  A  judge  is  not  bound  to  settle  an  improper  bill  of  exceptions, 
though  the  parties  have  stipulated  that  it  may  be  settled.  (National 
Council  V.  McGinn,  457.) 

To  Bring  Rejected  Evidence  Before  Snprema  Court 

See  Appeal  and  Error,  10. 

Amount  of  Testimony  Beqnired  in  Bill  of  ExceptiOBi. 

See  Appeal  and  Error,  32. 

EXEMPLABT  DAMAGEft 

See  Damages,  2. 

EXPERT  TESTIMONY, 

See  Appeal  and  Error,  35. 
See  Evidence,  9,  13-15. 

FINDIKaS. 

See  Appeal  and  Error,  3,  4,  6. 


Fish— Exclnsiye  Rights — Owners  of  Tidelands. 

1.  A  tide  land  owner  on  a  navigable  stream  has  the  exclusive  riglit 
to  draw  a  seine  on  his  own  land;  but  he  cannot  exercise  any  pre* 
rogative  in  the  manner  of  catching  the  fish  differing  from  that  which 
may  be  legally  asserted  by  every  other  citizen  of  the  state.  (Eagle 
Cliff  Pishing  Co.  v.  McGowan,  1.) 

See  Judgment,  1. 
See  Monopolies,  2. 

FORECLOSURE. 

See  Mortgages,  1,  2. 

FRAUD. 

Fraud — ^Variance — Materiality. 

1.  Under  Section  97,  L.  O.  L.,  providing  that  no  variance  shall  be 
deemed  material  unless  it  have  actually  misled  the  adverse  party,  and 
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that  a  party  has  been  so  misled  must  be  proved  to  the  satisfaction  of 
the  court,  a  finding  that  representations  were  made  in  reckless  disre- 
gard of  whether  they  were  true  or  false  is  not  a  material  variance 
from  an  allegation  that  defendant  has  positive  knowledge  of  their 
falsity,  especially  where  the  defendant  did  not  avail  himself  of  the 
provisions  of  the  latter  part  of  the  section  referred  to.  (Turk  t. 
Botsford,  198.) 

Frand — ^Elements — ^BCattert  of  Opinion  or  Fact. 

2.  Statements  by  defendant  as  to  the  conditions  plaintiifs  would 
find  at  the  place  where  they  were  employed  to  manufacture  railroad 
ties  will  not  be  regarded  as  mere  matters  of  opinion,  where  the  de- 
fendant had  full  knowledge  of  the  conditions,  of  which  plaintiffs  were 
entirely  ignorant.     (Turk  v.  Botsford,  198.) 

Fraud — ^Waiver — Elements. 

3.  Plaintiffs,  employed  to  manufacture  railroad  ties  at  a  certain 
place,  did  not  waive  their  cause  of  action  against  the  employer  for 
misrepresentations  as  to  the  conditions  where  they  were  to  work  by 
accepting  employment  from  an  independent  contractor  at  that  point; 
the  deduction  of  their  earnings  in  that  service  from  the  amount  of 
their  claim  being  referable  merely  to  the  duty  of  plaintiffs  to  mini- 
mize damages  as  much  as  possible.     (Turk  v.  Botsford,  198.) 

Frand — ^Elements — Damages  to  Person  Defrauded. 

4.  Where  plaintiff  has  been  induced  by  the  fraud  ef  defendants 
to  give  his  promissory  note  for  worthless  corporate  stock,  and  the 
defendants  have  negotiated  the  note  to  an  innocent  purchaser,  plain- 
tiff has  suffered  damages  entitling  him  to  recover  for  the  fraud, 
though  the  note  is  not  yet  due.     (Hoffman  v.  Toft,  488.) 

See  Contracts,  2,  4,  5. 

FBAUD6,  STATUTE  OF. 

Frauds,  Statute  of — Operation  and  Effect—Part  Payment. 

1.  Though  a  part  payment  binds  a  contract  of  sale  of  personalty, 
it  does  not  bind  a  purchaser  of  real  estate;  either  a  contract  in  writ- 
ing or  such  part  performance  as  takes  it  out  of  the  statute  being 
essential.    (Cunningham  v.  Friendly,  222.) 

FBAUDULENT  00NVETAK0E8. 

Fraudulent  Conveyances — ^Bulk  Sales  Law — Constitutionality. 

1.  The  bulk  sales  law  (Sections  6069-6071,  L.  O.  L.),  requiring  the 
purchaser  of  a  stock  of  goods  in  bulk  to  demand  and  receive  from  the 
seller  a  list  of  the  latter's  creditors,  to  whom  he  shall  give  notice  of 
the  transfer,  before  it  is  completed,  and  imposing  a  penalty  on  the 
seller  for  making  a  false  statement  to  the  buyer,  is  constitutional. 
(Coach  V.  Gage,  182.) 

Fraudulent  Conveyances — ^Bulk  Sales  Law — Construction. 

2.  The  bulk  sales  law  (Section  6069-6070,  L.  O.  L.),  is  not  to  be 
construed  as  raising  a  conclusive  presumption  of  fraud  against  the 
buyer  of  a  stock  of  goods  in  bulk  in  case  of  the  accidental  amission 

T^Or.- 
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of  the  name  of  a  creditor  of  the  seller  from  the  list  furnished  him, 
since  such  a  construction  would  render  the  statute  void,  as  depriving 
the  buyer  of  his  property  without  due  process  of  law.  (Coach  t.  Gage, 
182.) 

Fraudulent  Oonveyancee — TJraiUMkCtloiis  Between  Husband  and  Wlf*— 
EstoppeL 

3.  A  wife  is  not  estopped  to  assert  that  land  conveyed  to  her  by 
her  husband  was  purchased  with  her  money  by  representations  of  the 
husband  to  intended  ci editors  that  he  owned  the  property,  in  the 
absence  of  a  showing  that  she  had  reason  to  know  of  his  repre8enta> 
tions  or  that  she  did  any  act  inducing  the  creditors  to  extend  credit. 
(Lane  v.  Myers,  376.) 

Fraudulent  ConveyanceB — ^Remedies  of  Oreditan — ^Issoes  and  Proof. 

4.  In  a  suit  to  set  aside  a  conveyance  by  a  debtor  to  his  wife, 
where  the  answer  alleged  that  the  property  had  been  purchased  with 
money  belonging  to  the  wife,  the  fact  that  it  did  not  formally  deny 
the  allegation  that  prior  to  the  deed  the  husband  was  the  owner  in 
fee  of  the  land  does  not  require  a  decree  setting  aside  the  conveyance, 
since  the  answer  sets  up  in  substance  that,  while  the  husband  was 
the  legal  owner,  the  wife  was  the  real  owner.    (Lane  v.  Myers,  376.) 

Fraudulent  Conveyances — Enforcement  of  Beconveyance — ^Laches. 

5.  Where  plaintiff  mortgaged  and  afterward  conveyed  land,  as  he 
asserts,  to  evade  litigation  with  a  third  person,  and  in  1884  the 
grantee  refused  to  convey  a  portion  thereof  at  plaintiff's  request  to 
a  creditor  of  the  latter,  and  in  1893  refused  to  convey  to  plaintiff,  a 
suit  by  plaintiff  in  1909  to  compel  reconveyance  to  him,  after  death 
of  three  persons  familiar  with  the  traneactions,  is  barred  by  laches. 
(Crow  V.  Crow,  554.) 

OENEBAIi  DENIAL. 

See  Pleading,  7. 

HARMLESS  EBBOB. 

See  Appeal  and  Error,  L 
See  Criminal  Law,  2. 

HAWKEBS  AND  PEDDLEBS. 

Hawkers  and  Peddlers — 'Teddler** — Statatory  Definition. 

1.  Section  4961,  L.  O.  L.,  defines  "peddler"  to  include  every  person 
who  for  himself  or  as  agent  of  another  goes  from  place  to  place,  or 
from  house  to  house,  selling  or  offering  to  sell  for  future  delivery,  by 
sample  or  catalogue,  at  retail  to  individual  purchasers,  who  are  not 
dealers  in  the  articles  sold,  any  goods,  wares  or  merchandise.  Held, 
that  the  legislature  was  entitled  to  prescribe  such  definition  for  the 
term  without  reference  to  the  fact  that  it  extended  the  ordinmiy  mean- 
ing of  the  word.    (Ex  parte  Case,  291.) 

Hawkers  and  Peddlers — License — "Peddling." 

2.  Though  a  stipulation  in  habeas  corpus  for  the  release  of  one 
convicted  of  peddling  without  a  license  showed  only  a  single  sale,  it 
was  sufficient  to  show  the  petitioner  was  peddling  where  it  appeared 
that  his  customary  procedure  was  to  solicit  orders  which  as  a  role 
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were  filled  from  stock  already  shipped  into  the  state^  and  the  Bale 
in  question  was  not  an  exceptional  one.    (Ex  parte  Case,  291.) 

See  Constitutional  Law,  5-7. 


Newspaper  Publication  not  Competent  ETidenoaii 
See  Evidence,  8. 


Bights  of  Expectant  Heirs. 

See  Descent  and  Distribution,  1» 

EiaHWATS. 

Highways— Establishment— Prescription— Evidence. 

1.  In  a  suit  to  enjoin  trespass  on  land,  evidence  held  to  show  that 
the  locus  in  quo  was  merely  a  private  way  used  by  a  few  neighboring 
persons  and  families;  the  owners  retaining  the  right  to  maintain  gates 
and  to  exclude  the  public  in  case  of  failure  to  keep  the  gates  closed. 
(Stotts  ▼.  Diehdel,  86.) 

Highways— Establishment— Prescription^-Bequisites. 

2.  To  establish  a  highway  by  prescription,  the  land  must  have  been 
used  \)j  the  public  with  the  actual  or  implied  knowledge  of  the  land 
owner,  adversely  under  claim  or  color  of  right,  and  not  merely  by 
the  owner's  permission,  and  uninterruptedly  and  substantially  by  way 
of  a  defined  road  for  the  period  required  to  bar  an  action  to  recover 
land.    (Stotts  ▼.  Dichdel,  86.) 

Highways — ^Establishment — Statutory  Proceedings — ^Proof  of  Posting 
Notices. 

8.  Under  Section  6280,  L.  O.  L.,  directing  that  when  any  petition 
is  presented  for  laying  out  a  county  road,  it  shall  be  accompanied  by 
satisfactory  proof  that  notice  has  been  given  by  advertisement  posted 
at  the  place  of  holding  the  County  Court,  and  also  in  three  places 
in  the  vicinity  of  the  proposed  road,  an  affidavit  stating  that  the 
road  notices  were  posted  in  public  places,  specifying  them,  but  not 
asserting  that  either  notice  was  in  the  vicinity  of  the  proposed  road, 
followed  by  a  finding  by  the  County  Court  that  the  petition  was 
accompanied  by  proof  satisfactory  to  the  court  that  notice  had  been 
given  by  advertisement  in  the  manner  provided  by  law  by  posting  a 
notice  at  the  place  of  holding  County  Court,  and  also  at  three  public 
places  in  the  vicinity  of  the  proposed  road,  is  insufficient  to  sustain 
the  proceeding.    (McMillan  v.  Mason,  133.) 

Highways — Establishment — Statutory  Proceedings — Beport  of  Viewers. 

4.  Under  Section  6284,  L.  O.  L.,  as  amended  by  Laws  of  1011, 
Chapter  212,  prescribing  the  duties  of  boards  of  county  road  viewers, 
though  not  expressly  declaring  when  the  reports  of  such  boards  shall 
be  filed,  and  Section  6290,  giving  an  appeal  from  the  assessment  to 
the  County  Court  at  its  next  regular  term,  and  from  its  decision  to 
the  Circuit  Court,  it  is  incumbent  on  a  board  to  file  its  report  before 
the  commencement  of  the  term  of  the  County  Court  next  after  its 
appointment,  and  a  report  filed  March  5,  1913,  by  a  board  appointed 
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December  7,  1911,  in  Tillamook  County,  the  terms  of  whose  Covntj 
Court  are  set,  by  Section  2391,  L.  O.  L.,  as  amended  by  Laws  of  1911, 
Chapter  37,  on  the  first  Wednesday  of  each  month,  will  be  set  aaida. 
(McMiUan  v.  Mason,  133.) 

HOMESTEAD. 

See  Public  Lands,  1. 

HOBflOIDE. 

Homicide — Intent — ^TJBe  of  Deadly  Weapon — ^Pxestimption — ^BnlM  of 
Evidence. 

1.  Neither  Section  798,  subdivision  2,  L.  0.  L.,  relating  to  con- 
clusive presumptions,  providing  that  a  malicious  and  guilty  intent 
is  presumed  from  the  deliberate  commission  of  an  unlawful  act  for 
the  purpose  of  injuring  another.  Section  799,  subdivision  3,  providing 
that  a  person  is  presumed  to  intend  the  ordinary  consequences  of  hia 
voluntary  acts,  nor  Section  1894,  providing  that  if  any  person  in  the 
commission  or  attempt  to  commit  any  felony  kill  another,  such  person 
shall  be  deemed  guilty  of  murder  in  the  second  degree,  authorized  an 
instruction  in  a  prosecution  for  murder  committed  while  the  defendant 
was  engaged  in  a  fight  with  others  than  the  decedent,  that  it  is  pre- 
sumed that  a  person  using  a  deadly  weapon  intended  the  eonaequeneaa 
which  happened  from  it.    (State  v.  Davis,  93.) 

Homicide — Self-defense — ^Aggression  of  Defendant. 

2.  Where  defendant  is  the  aggressor,  he  cannot  rely  upon  a  self- 
defense  unless  he  has  first  withdrawn  from  the  combat  in  such  a 
manner  as  to  show  his  adversary  his  intention,  in  good  faith,  to  desist. 
(State  V.  Davis,  93.) 

Homicide — ^Instructions — Burden  of  Proof. 

3.  Under  Sections  1500,  1505,  L.  O.  L.,  giving  the  defendant  the 
right,  under  the  plea  of  not  guilty,  to  make  every  defense  he  has, 
including  self-defense  and  insanity,  except  former  conviction  or  ac- 
quittal, which  must  be  specially  pleaded,  and  Section  868,  subdivision 
5,  placing  the  burden  of  proof  always  upon  the  state  except  on  the 
defense  of  insanity,  as  to  which  Section  1527  casts  the  burden  on  the 
defendant,  it  was  error  to  instruct  the  jury  that  if  they  found,  beyond 
a  reasonable  doubt,  that  defendant  was  justified  in  shooting,  they 
should  find  him  not  guilty,  and  if  they  did  not  find  beyond  a  reason- 
able doubt  that  he  was  justified  they  should  find  him  guilty  of  on« 
of  the  crimes  specified  in  the  instructions.    (State  t.  Davis,  93.) 

• 

HOSPITAIA 

Hospitals — Contracts — Actions  for  Breach — Questions  for  Jnrj. 

1.  In  an  action  against  a  hospital  association  for  breach  of  a  con- 
tract with  plaintiff's  employer  to  furnish  hospital  service,  evidence 
held  to  present  questions  for  the  jury  whether  plaintiff  received  de- 
fendant's permission  to  change  to  a  hospital  at  Portland  at  which  he 
claims  to  have  been  refused  service,  and  whether  he  was  still  entitled 
to  be  received  into  a  hospital  at  alL  (Blake  v.  National  Hospital 
264.) 

HUSBAND  AND  WIFE. 

See  Fraudulent  Conveyances,  3,  4. 
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See  Witnesses,  1-3,  5. 

INDEPENDENT  CONTBAOTOB. 

See  Master  and  Servant,  7. 
See  Municipal  Corporations,  7,  9. 

INJUNCTION. 

Injunction — Snbjectsof  Belief— Repeated  Trespass. 

1.  Where  a  trespass  is  continued,  made  up  of  successive  acts,  each 
eomparatively  unimportant  in  itself,  and  the  threat  and  intention  to 
continue  is  manifest,  equity  will  enjoin  it.     (Stotts  ▼.  Diehdel,  86.) 

Injunction— Subjects  of  Belief— Bepeated  Trespass. 

2.  Though  the  existence  of  a  public  road  is  involved  in  a  suit  to 
enjoin  repeated  trespasses,  the  trial  of  that  issue  at  law  is  not  such 
a  complete  and  adequate  remedy  as  to  bar  the  jurisdiction  of  equity. 
(Stotts  V.  Diehdel,  86.) 

See  Monopolies. 
See  Taxation,  1. 

INJUBIE& 

See  Personal  Injuries. 

INSTBXJOnONB. 

See  Arrest,  1. 

See  Homicide,  S. 

See  Malicious  Prosecution,  8. 

See  Trial,  1-3,  5,  7-9,  11,  12. 

Error  In  Instructions  Cfnred  by  Verdict. 
See  Appeal  and  Error,  1. 

INSUBANOB. 

Dumrance — ^Begulation  of  Agents — ^Issuance  of  License. 

1.  Under  Laws  of  1911,  pages  376,  377,  Sections  1-4,  providing 
that  the  making  of  contracts  between  individuals,  firms  or  corpora- 
tions, providing  indemnity  among  each  other  from  fire  loss  or  other 
damage  to  their  own  property,  shall  eonstitute  the  business  of  insur- 
ance, but  shall  not  be  subject  to  the  laws  relating  to  insurance 
corporations  or  associations  except  as  provided  in  the  act,  and  author- 
izing the  issuance  to  agents  for  such  parties  of  a  license  on  the 
payment  of  a  fee,  and  compliance  with  other  requirements  of  the  act, 
the  insurance  commissioner  has  no  power  to  prescribe  additional  re- 
quirements, and  agents  ^who  have  complied  with  the  statutory 
requirements  are  entitled  to  the  license.    (Wallace  v.  Ferguson,  306.) 

INTENT. 

See  Homicide,  1« 
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INTEBSTATE  COBfMEBOE. 

Bee  Commerce,  1. 

JXTDOMEMT. 
Judgment — Concluslyeness — Identity  of  Subject  Mutter. 

1.  A  decree  of  the  Circuit  Court  of  the  United  States  for  tb« 
Western  District  of  Washington  determining  that  defendants,  under 
a  license  from  the  fish  commissioner  of  Washington,  had  the  exclusive 
right  to  maintain  at  places  specified  set  nets  for  salmon  until  March 
Sly  1912,  does  not  bar  a  suit  in  Oregon,  after  the  date  named,  to  enjoin 
obstructions  of  fishing  rights  at  the  same  places  under  the  laws  of 
Oregon;  the  proper  court  having  meantime  decided  that  the  boundary 
was  so  located  as  to  include  the  places  in  question  in  Oregon,  instead 
of  Washington.    (Eagle  Cliff  Fishing  Co.  ▼.  McGowan,  1.) 

Judgment— Trial  of  Issuefr-^udgment  Kotwithatanding  Verdict. 

2.  The  motion  for  judgment  notwithstanding  the  verdict,  author- 
ized by  Section  202,  L.  O.  L.,  is  only  to  permit  a  party  to  take  advan- 
tage of  error  which  has  not  before  been  assigned,  and  cannot  be  used 
to  raise  a  question  which  has  been  included  in  a  motion  for  nonsuit. 
(Scibor  V.  Oregon- Washington  B.  &  N.  Co.,  116.) 

Judgment — Conclusiyeness — Matters  Concluded. 

3.  In  a  suit  for  accounting  under  an  agreement  whereby  the  plain- 
tiffs had  delivered  to  defendant  the  output  of  hops  on  land  which 
they  had  purchased,  but  the  legal  title  of  which  the  defendant  held, 
the  proceeds  of  the  hops  to  be  applied  to  the  repayment  of  advances 
made  by  defendant,  a  decree  of  foreclosure  of  a  mortgage  given  by 
defendant  on  the  land,  in  a  suit  to  which  the  plaintiffs  were  parties, 
but  in  which  no  issues  were  determined  between  the  present  plaintiffs 
and  defendant,  is  not  an  estoppel  to  the  maintenance  of  the  suit  for 
accounting.    (Williamson  ▼.  Boberts,  126.) 

Judgment — Bar  to  Subsequent  Action — ^BCatters  Included. 

4.  A  decree  of  foreclosure  of  deeds  absolute  in  form  given  aa 
security  is  a  bar  to  a  subsequent  suit  by  the  defendants  to  charge  the 
plaintiffs  with  a  trust  in  the  property,  since  that  contention  could 
have  been  raised  in  the  foreclosure  suit.  (Paulson  t.  Oregon  Surety 
Co.,  175.) 

Judgment—Vacation — ^Discretion  of  Court. 

5.  While  the  trial  court  is  vested  with  a  discretion  in  the  matter 
of  vacating  its  judgment  and  permitting  the  defendant  to  answer,  it 
is  a  legal  discretion  to  be  exercised  in  accordance  with  the  principles 
of  law  and  in  a  matter  to  do  substantial  justice.  (Williams  ▼.  Pacific 
Surety  Co.,  203.) 

Judgment — Conclusiveness — ^Persons  Concluded. 

6.  Under  Section  756,  L.  O.  L.,  making* a  decree  conclusive  as  to 
every  matter  directly  determined  between  the  parties  and  their 
representatives  and  successors  in  interest  by  title  subsequent  to  the 
commencement  of  the  suit,  litigating  for  the  same  thing,  under 
the  same  title,  and  in  the  same  capacity,  a  decree  in  a  suit  to  qniet 
title  that  the  plaintiff  is  the  owner  in  fee  simple,  is  not  evidence  of 
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title  in  her  as  against  one  holding  title  under  conveyance  by  her.    (El- 
wort  V.  Beid,  318.) 

Judgment— Motions — Oideni— Entry  Nunc  Pro  Tunc. 

7.  A  court  may  at  a  subsequent  term  enter  nunc  pro  tunc  a  judg- 
ment or  order  constituting  a  record  memorial  of  what  was  actually 
done  at  a  former  time,  but  cannot  order  entry  of  a  judgment  or  order 
nu7ic  which  was  not  in  fact  entered  tunc,  (National  Council  v.  McGinn, 
457.) 

Judgment — Concluslyeness — ^Persons  Concluded — Codefendants. 

8.  A  decree  setting  aside  as  fraudulent  as  to  plaintiff  a  convey- 
ance between  codefendants,  in  a  suit  in  which  the  codefendants  joined 
in  the  answer  and  agreed  in  their  evidence,  is  not  competent  evidence 
in  a  subsequent  suit  between  the  codefendants,  since  their  interests 
were  not  adverse  in  the  former  suit.    (Crow  v.  Crow,  534.) 

Appellate  Court  may  Direct  Judgment  to  be  Entered  in  Lower  Court. 

See  Appeal  and  Error,  27. 
See  Jury,  2. 

JUBISTOCTIOK. 

See  Courts,  1. 

JUBT. 

Jury— Bight  to  Trial  by  Jury — Constitutional  Provision. 

1.  Article  I,  Section  17,  of  the  Constitution,  guaranteeing  the  right 
of  trial  by  jury  in  civil  cases,  does  not  require  in  every  case  that 
all  questions  be  submitted  to  the  jury,  notwithstanding  a  motion  for 
nonsuit.    (Beed  v.  Western  Union  Tel.  Co.,  273.) 

Jury — Bight  to  Jury  Trial — ^Directing  Judgment  on  Appeal. 

2.  The  provision  of  Article  YII,  Section  3,  of  the  Constitution,  as 
amended  in  1910  (see  Laws  1911,  p.  7),  authorizing  the  Supreme 
Court  to  affirm  judgments  notwithstanding  errors  if  of  the  opinion 
that  the  judgment  appealed  from  was  such  as  should  have  been  ren- 
dered, or  to  direct  the  entry  of  such  judgment  as  should  have  been 
entered  if  it  shall  be  of  opinion  that  it  can  determine  what  judgment 
should  have  been  entered  below,  does  not  render  nugatory  the  further 
provision  of  that  section  that,  in  actions  at  law,  where  the  value  in 
controversy  exceeds  $20,  the  right  of  trial  by  jury  shall  be  preserved, 
and  that  no  fact  tried  by  a  jury  shall  be  otherwise  re-examined  in 
any  court,  since  the  right  of  appeal  is  not  a  constitutional  one,  but 
merely  a  statutory  privilege,  and  an  appellant  exercises  such  privilege 
subject  to  such  conditions  as  may  be  imposed  by  the  Constitution  or 
statutes.     (Knight  v:  Beyers,  413.) 


See  Fraudulent  Conveyances,  5. 

I.ABCENT. 

Larceny— Evidence — ^Admissibility. 

1.    In  a  prosecution  for  larceny  of  a  mare,  testimony  of  a  witness, 
over  objections  of  defendant,  that  he  lived  near  a  pass  through  which 
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people  could  travel  from  the  place  of  larceny  to  tbe  place  where  the 
mare  was  found;  that  while  witness  was  at  work  on  a  mountain  some- 
one took  from  his  residence  a  rifle;  that  he  took  the  trail  of  some 
horses  leading  from  there,  and  found  where  those  in  charge  had  camped 
overnight,  and  afterward  followed  to  within  about  half  a  mile  of 
some  parties,  one  of  whom  was  riding  a  sorrel  horse  with  a  light  mane 
and  tail,  and  another  riding  a  bay  horse,  but  that  he  did  not  recognize 
any  of  the  parties  as  being  any  of  the  defendants,  though  he  had  been 
acquainted  with  defendant  prior  to  that  time,  was  inadmissible. 
(State  V.  McPherson,  371.) 

LAST  OLEAB  OHANCB. 

See  Negligence,  3. 

LAW  OF  THE  0A8B. 

See  Appeal  and  Error,  14. 

LAWS  OF  OBEOON. 

See  Statutes  and  Session  Laws  Cited  in  Front  of  this  Yoliime. 

LICENSES. 

See  Hawkers  and  Peddlers,  2. 
See  Insurance,  1. 

MALICIOUS  lascmiEF. 

MaUdous  Bflachief— Complaint— "Or— 'In." 

1.  In  a  complaint  charging  one  with  wrongfully,  unlawfully  and 
maliciously  injuring  another's  property  and  breaking  the  window  of 
the.  door  ''of"  his  house,  the  use  of  the  word  "of  instead  of  "in," 
as  used  in  Section  1979,  L.  O.  L.,  making  the  offense  of  willfully 
breaking  the  glass  ''in"  a  building  not  his  own  a  misdemeanor,  is 
immaterial;  the  words  being  synonymous  in  this  connection.  (Kellogg 
V.  Ford,  213.) 

Malicious  Mtschlef — Complaint — "Malice.** 

2.  That  a  criminal  complaint  used  the  words  "wrongfully,  unlaw- 
fully, and  maliciously,"  instead  of  the  word,  "willfully,"  used  in 
Section  1979,  L.  O.  L.,  making  it  a  misdemeanor  to  "willfully"  break 
the  glass  in  a  building,  is  immaterial;  the  word  "malice"  defined  by 
the  code  as  a  wish  to  vex,  annoy  or  injure  another  person,  being 
broader  than  "willfully,"  and  necessarily  including  it.  (Kellogg  v. 
Ford,  213.) 

MALICIOUS  PBOSECXTTIOir. 

Malicious  Prosecution — ^Actions — Question  for  Jnry. 

1.  In  an  action  for  malicious  prosecution  by  a  complaint  charging 
plaintiff  with  willfully,  wrongfully  and  maliciously  injuring  defend- 
ant's  property  and  breaking  the  window  of  the  door  of  his  house,  tlie 
trial  court  erred  in  leaving  to  the  jury  the  question  whether  the  com- 
plaint charged  a  violation  of  Section  1979,  L.  O.  L.,  making  the  willful 
breaking  of  glass  in  a  building  a  misdemeanor,  or  of  Action  1969, 
making  malicious  destruction  of  personal  property  a  felony.  (Kellogg 
V.  Ford,  213.) 
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SCalidoiui  ProMcution — ^ActioiiB — Instroctioiui. 

2.  Malice  maj  be  inferred  from  want  of  probable  cause,  and 
ia  never  an  inference  of  law,  but  probable  cause  is  a  fact  for  the 
jury  in  determining  the  question  of  malice.     (Kellogg  v.  Ford,  213.) 

MANDAHUA 

See  Exceptions,  Bill  of,  4. 

MABBIAGE. 

Marriage— Suite  for  Anniilment— Alimony  and  Allowaneea 

1.  The  Supreme  Court  has  no  original  jurisdiction  to  grant  suit 
money  or  an  allowance  for  maintenance  pending  an  appeal  in  a  suit  to 
avoid  a  marriage,  since  Article  YII,  Section  2  of  the  Constitution,  as 
amended  November  8,  1910  (see  Laws  1911,  p.  7),  providing  that  the 
courts,  jurisdiction,  and  judicial  system  of  the  state,  except  so  far 
as  expressly  changed  thereby,  shall  remain  as  at  present  constituted 
until  otherwise  provided  by  law,  but  that  the  Supreme  Court  in  its 
own  discretion  may  take  original  jurisdiction  in  mandamuf,  quo  war- 
ranto  and  habeas  corpus  proceedings,  has  not  changed  the  former  rule 
in  this  regard;  and  hence,  where  no  appeal  was  taken  from  the  circuit 
court's  refusal  to  grant  such  an  allowance,  it  could  not  be  granted  by 
the  Supreme  Court.     (Taylor  v.  Taylor,  510.) 

Marriage — Suits  for  Annnlment^Alimony  and  Allowances. 

2.  Under  Section  512,  L.  O.  L.,  providing  that  after  the  commence- 
ment of  a  suit  to  dissolve  the  marriage  contract  or  to  have  it  declared 
void,  "and  before  a  decree  therein,''  the  court  or  judge  may  provide 
by  order  for  the  payment  by  the  husband  of  such  amount  as  may  be 
necessary  to  enable  the  wife  to  prosecute  or  defend  the  suit,  and  for 
the  care,  custody,  and  maintenance  of  minor  children  during  the  pend- 
ency of  the  suit,  the  Circuit  Court,  after  its  final  decree  in  such  a 
suit,  could  not  make  an  order  granting  an  allowance  of  suit  money 
and  maintenance  pending  an  appeal.     (Taylor  t.  Taylor,  510.) 

Marriage— Annulment— Alimony. 

3.  The  allowance  to  the  wife  of  money  for  her  living  expenses  and 
for  a  surgical  operation  pending  a  suit  to  declare  the  marriage  void 
is.  not  aul^orized  in  Section  512,  L.  O.  L.,  authorizing  the  court,  pend- 
ing suit,  to  order  that  the  husband  pay,  or  secure  to  be  paid,  to  the 
clerk  of  court,  such  an  amount  as  may  be  necessary  to  enable  the 
wife  to  prosecute  or  defend  the  suit.  Section  513,  providing  for  ali- 
mony after  decree  declaring  void  or  dissolving  the  marriage  contract. 
Section  511,  providing  that  when  a  marriage  shall  be  declared  void 
or  dissolved  the  court  shall  grant  to  the  person  in  whose  favor  the 
decree  is  rendered  an  undivided  one  third  of  the  real  property  of  the 
other,  nor  Sections  7040  and  7041,  authorizing  suit  and  decree  to 
compel  the  husband  to  contribute  to  the  support  of  the  wife  and  their 
minor  children.     (Taylor  v.  Taylor,  510.) 

Marriage — ^Annulment— Alimony. 

4.  The  right  to  alimony  is  solely  statutory,  and  the  court  has  no 
authority  to  order  the  payment  of  a  sum  for  the  support  of  the  wife 
pending  suit  to  have  a  marriage  declared  void,  in  the  absence  of 
statutory  provision  therefor.     (Taylor  v.  Taylor,  510.) 
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Marriage — ^Annulment — AttomeyB'  Fees. 

5.  When,  in  a  suit  to  have  a  marriage  declared  Toid,  tli«  wife  has 
incurred  liabilities  for  attorneys'  fees  and  other  expenses  of  the  suit/ 
the  court  may  compel  the  husband  to  advance  the  money  to  pay  them, 
and  refuse  him  a  nonsuit  till  he  has  paid  them,  though  the  order  be 
made  after  the  services  have  been  rendered.     (Taylor  y.  Taylor,  510.) 

Marriage — ^Anniilment — ^Attomeys'  Fees. 

6.  In  a  suit  to  have  a  marriage  declared  void,  where  defendant, 
living  1,200  miles  from  the  place  of  suit,  was  served  by  pablieation 
and  did  not  hear  of  the  suit  till  a  decree  had  been  entered  declaring 
the  marriage  void,  after  which  she  employed  eounsel  to  have  the  de- 
cree set  aside,  which  was  done  after  a  hard  contest,  including  aa 
appeal  for  which  plaintiff  advanced  the  fees  for  the  attendance  of 
defendant's  counsel,  an  allowance  thereafter,  at  the  same  hearing  at 
which  the  court  dismissed  the  suit  on  motion  of  the  plaintiif,  of 
$2,500  attorneys'  fees,  the  plaintiff  being  worth  a  million  dollars,  is 
not  an  abuse  of  the  court's  discretion.     (Taylor  v.  Taylor,  510.) 

MASTEB  AND  8EBVAKT. 

Master  and  Servant — ^Damages — Loss  of  Comfort  and  Societj. 

1.  Under  Employers'  Liability  Act  (Laws  1911,  p.  16)  Section  1, 
requiring  persons  or  corporations  engaged  in  the  manufacture,  trans- 
mission, or  use  of  electricity  to  use  every  precaution  practicable  for 
the  safety  of  employees,  and  Section  4,  providing  that,  if  there  shall 
be  any  loss  of  life  by  reason  of  the  neglect  of  provisions  of  the  act 
by  any  person  liable  thereunder,  the  widow,  lineal  heirs,  or  adopted 
children,  or  husband,  mother  or  father,  as  the  case  may  be,  shall  have 
a  right  of  action,  without  any  limit  as  to  the  amount  of  damages, 
while  the  beneficiary  may  recover  any  money  loss,  including  the  value 
of  services  during  minority  and  the  benefits  reasonably  to  be  expected 
therefrom,  there  can  be  no  recovery  for  loss  of  comfort,  society  and 
protection  of  the  decedent.  (McFarland  v.  Oregon  Electric  By.  Co., 
27.) 

Master  and  Servant  —  Actions  for  Causing  Deatb  —  Statutory  Pro- 
visions. 

2.  The  Employers'  Liability  Act  (Laws  1911,  p.  17),  Section  4, 
giving  a  right  of  action  for  death  caused  by  violation  of  the  act,  is 
remedial,  and  as  far  as  possible,  ought  to-  be  construed  liberally  in 
favor  of  the  beneficiaries.     (McFarland  v.  Oregon  Electric  Co.,  27.) 

Master  and  Servant — ^Actions  for  Causing  Death — ^Persons  Entitled  to 
Sue. 

3.  Employers'  Liability  Act  (Laws  1911,  p.  17),  Section  4,  giving 
a  right  of  action  for  death  caused  by  violation  of  the  act  to  "the 
widow  of  the  person  so  killed,  his  lineal  heirs  or  adopted  children, 
or  the  husband,  mother,  or  father,  as  the  case  may  be,"  gives  damages 
to  the  persons  specified  in  the  order  stated,  and  the  father  of  decedent 
cannot  maintain  the  action  where  he  left  his  mother  surviving. 
(McFarland  v.  Oregon  Electric  By.  Co.,  27.) 


Index.  651 


Master  and  Servant— I&Jiirlaa  to  Third  PerBone — Scope  of  Enipl07- 
ment. 

4.  A  watchman  employed  by  a  railroad  company  to  prevent  prop- 
erty from  being  stolen  from  its  yards  was  within  the  scope  of  his 
authority  in  following  the  thief  to  his  home,  where  other  property 
of  the  railroad  of  the  same  kind  was  found  stored,  and  in  arresting 
a  person  found  there  guarding  the  property,  and  the  railroad  was 
liable  if  he  did  this  in  an  unlawful  manner.  (Scribor  ▼.  Oregon- 
Washington  B.  k  N.  Co.,  116.) 

Master  and  Servant — ^Injury  to  Third  Person — ^Punitive  Damages — 
Question  for  Jury. 

5.  In  an  action  against  a  railroad  for  injuries  caused  by  a  watch- 
man in  making  an  arrest,  allegations  in  the  answer  justifying  the 
acts  of  the  watchman  were  sufficient  to  go  to  the  jury  on  the  question 
whether  the  railroad  company  ratified  the  watchman's  acts  so  as  to 
authorize  the  recovery  of  punitive  damages.  (Scribor  v.  Oregon- 
Washington  B.  k  N.  Co.,  116.) 

Master   and   Servant — ^Injuries   to   Servant — Actions — Questfona  for 
Jury. 

0.  Under  Employers'  Liability  Act  (Laws  1911,  p.  17),  Section 
5,  providing  that,  in  an  action  to  recover  from  an  employer  for  in- 
juries, the  negligence  of  a  fellow-servant  shall  not  be  a  defense  in 
case  of  an  act  done  in  obedience  to  orders  from  the  employer  or 
anyone  having  authority  to  direct  the  act,  Section  1,  requiring  pre- 
cautions by  all  owners  altering  or  repairing  any  structure,  and  Sec- 
tion 2,  making  the  manager  or  other  person  in  charge  the  agent  of  the 
employer  in  all  suits  for  death  or  injuries  of  an  employee,  in  an 
action  for  injuries  caused  by  the  fall  of  a  pail  of  paint  being  used 
by  a  fellow-servant  at  the  top  of  a  telegraph  pole  while  plaintSf  was 
working  at  the  foot,  j;he  question  whether  the  fellow-servant's  negli- 
gence caused  the  injury  is  for  the  jury,  where  the  answer  admitted 
that  defendant  was  repairing  its  line  and  painting  its  poles,  though 
there  was  no  other  evidence  of  negligence  of  the  defendant.  (Beed  v. 
Western  Union  Tel.  Co.,  273.) 

Master  and  Servant — ^Injuries  to  Third  Persons — ^Acts  of  Independent 
Contractor. 

7.  A  contractor  is  not  liable  for  injuries  resulting  from  negli- 
gence of  an  independent  subcontractor  in  leaving  dynamite  caps  used 
in  the  work  in  a  place  where  they  were  found  by  the  infant  plaintiff 
and  exploded  by  him.     (Lintner  v.  Wiles,  350.) 

Master  and   Servant — ^Injuries  to   Servant— Actions — Questions   for 
Jury. 

8.  In  an  action  against  an  employer  for  injuries  from  the  falling 
of  an  electric  light  pole  on  which  plaintiff  was  climbing,  it  was  a 
question  for  the  jury  whether  it  was  negligence  of  the  employer  to 
permit  a  switch  to  be  out  of  repair  or  removed  from  the  pole,  or  to 
permit  old  poles  to  remain  in  use  at  the  time  of  the  accident  without 
testing  or  repair.     (Powell  v.  Sutherlin  Land  Co.,  407.) 


652  Index. 


BiMter    and   Sexraat—IiiJiirlM    to   Serrant—Actloiii — QiMitlim   for 

Jury. 

9.  In  an  action  against  an  employer  for  injuries  from  the  falling 
of  an  electric  light  pole  on  which  plaintiff  was  climbing,  evidence  keid 
to  present  a  question  for  the  jury  whether  plaintiff  knew  or  ought  to 
have  known  of  the  defective  condition  of  the  pole.  (Powell  v.  Suther- 
lin  Land  Co.,  407.) 

Master  and  Servant — Injury  to  Servant — ^Direction  of  Verdict— Con- 
flicting Evidence. 

• 

10.  A  motion  for  an  instructed  verdict  for  defendant,  based  on  the 
defense  that  plaintiff  was  the  foreman  in  charge  of  the  poles  and 
switch  which  caused  the  injury,  upon  which  there  was  a  dispute  in 
the  evidence,  was  properly  denied.  (Powell  v.  Sutherlin  Land  Co., 
407.) 

Master    and    Servant— Injury    to    Servant—Actiono — Svfflcioncy  of 
Evidence. 

11.  In  an  action  for  injuries  to  a  servant,  evidence  held  to  tend  to 
show  that  the  accident  was  occasioned  by  some  insecurity  in  the 
brakes  or  clutches  used  for  stopping  and  starting  the  machine  oper- 
ated by  plaintiff.     (Schaller  v.  Pacific  Brick  Co.,  557.) 

Maoter  and  Servant— Injnrloo  to  Servant— Actlon^-Adminibility  of 
Evidence. 

12.  In  an  action  for  injuries  to  a  servant  caused  by  the  unexpected 
starting  of  the  machine  which  he  was  operating,  testimony  that  the 
only  way  of  locking  the  machine  to  prevent  its  going  into  the  gear 
was  a  piece  of  rawhide  hanging  upon  it  was  relevant.  (Schaller  v. 
Pacific  Brick  Co.,  557.) 


Master  and  Servant — ^Injnrlos  to  Servant— AOTomptton  of  Bisk— 1 
ployers'  Liability  Law. 

13.  In  actions  brought  under  the  Employers*  Liability  Act  (Laws 
1907,  p.  302),  the  defense  of  assumption  of  risk  is  not  available. 
(Schaller  v.  Pacific  Brick  Co.,  557.) 

See  Constitutional  Law,  3. 

MECHANICS'  LIENS. 

Mechanica'  Liena — Statement — Necessity  for  Itemizing. 

1.  Under  Section  7420,  L.  O.  L.,  requiring  every  person  claiming 
a  mechanic's  lien  to  file  with  the  county  clerk  a  claim  containing  a 
true  statement  of  his  demand,  where  the  claim  of  lien  alleged  that 
the  claimants  were  employed  to  perform  labor  and  furnish  the  mate- 
rial necessary  for  the  brick  walls  and  concrete  footings  of  the  build- 
ing at  a  price  of  $1,780,  and  that,  in  pursuance  of  the  contract,  they 
built  all  the  walls  and  concrete  footings  for  the  building,  and  setting 
forth,  as  the  statement  of  the  demand,  a  claim  "for  labor  performed 
and  material  furnished  as  per  contract,  $1,780,"  the  claim  is  sufficient, 
without  itemizing  the  account.  (Zanello  &  Son  v.  Portland  Central 
Heating  Co.,  69.) 
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MechaalcB'  lAeoM — "Lon  or  Walyer — ^Provision  In  Original  Contract. 

2.  Under  Section  7416,  L.  O.  L.,  giving  every  mechanic  and  mate- 
rialman a  lien  for  work  or  materials  furnished  for  a  building,  and 
making  every  contractor  or  other  person  having  charge  of  the  con- 
struction the  agent  of  the  owner,  a  provision  in  the  original  contract, 
unknown  to  a  lien  claimant,  that  no  subcontractor  or  other  person 
or  firm  furnishing  material  or  labor  will  be  recognized,  nor  will  the 
owner  be  responsible  for  claims  of  such  person  beyond  taking  a  bond 
which  shall  provide  that  the  contractor  shall  make  payment  promptly 
to  all  persons  furnishing  him  labor  or  material,  does  not  afifect  the 
claimant's  right  to  lien.  (Zanello  &  Son  y.  Portland  Central  Heating 
Co.,  69.) 

Mechanics'  liens — ^Persons  Entitled — Subcontractors. 

3.  A  subcontractor  "in  the  second  degree,"  who  furnishes  labor 
or  material  for  the  construction  of  a  building,  is  within  Section  7416, 
L.  O.  L.,  giving  a  lien  to  every  mechanic,  contractor  and  other  person 
performing  labor  upon  or  furnishing  material  to  be  used  in  the  con- 
struction of  any  building.  (Zanello  Sb  Son  y.  Portland  Central  Heat- 
ing Co.,  69.) 

Medtanlcs*  Liens — ^Walyer  of  Slgbt  to  Lien— -Estopp^ 

4.  A  statement  by  a  claimant  of  a  mechanic's  lien,  after  the  prin- 
cipal contractor  had  made  a  payment  to  the  subcontractor  who  em- 
ployed the  claimant,  that  the  claim'ant  was  receiving  the  money  for 
his  labor  and  material  could  operate  as  an  estoppel  to  claim  a  lien, 
at  most,  as  to  payments  made  after  such  conversation,  and  not  as  to 
a  payment  made  before  it.  (Zanello  &  Son  y.  Portland  Central  Heat- 
ing Co.,  69.) 

Mechanics'  Liens — Enforcement — Evidence  of  Estoppel  to  Claim  Lien. 

5.  In  a  suit  to  foreclose  mechanic's  lien,  evidence  held  insufficient 
to  prove  a  conversation  with  the  lien  claimant  on  which  the  owner 
based  an  estoppel  to  claim  the  lien.  (Zanello  &  Son  v.  Portland  Cen- 
tral Heating  Co.,  69.) 

Mechanics'  Liens— Bight  to  Lien— Extent. 

6.  Where  a  lien  claimant  constructed  brick  walls  and  concrete 
footings  for  a  building  according  to  his  contract,  except  that,  in 
building  a  chimney,  a  wooden  girder  was  bricked  into  the  flue.  h« 
was  entitled  to  a  lien  for  the  contract  price  of  his  work,  less  the  cost 
of  having  the  timber  removed  and  the  chimney  fixed.  (ZaneiiOt  &  tiou 
y.  Portland  Central  Heating  Co.,  69.) 

MENTAL  CAPACITY. 
See  Deeds,  3,  4. 

MINIMUM  WAGE  LAW. 

Bee  Constitutional  Law,  3. 

MONOPOLIEa 

Monopolies — Ezclusiye  Bights — ^Injimctlon. 

1.  Under  Sections  5272,  5283,  5294,  5298,  5303,  5304,  L.  O.  L.,  pro- 
viding for  licenses  for  fishing  salmon,  the  fees  for  licenses  to  be  placed 


654  Index. 

in  a  hatchery  fund,  and  the  place  of  operation  under  a  license  to  be 
designated  by  the  number  of  the  license  placed  on  the  bank  of  the 
river,  or  on  a  buoy,  the  maintenance  in  a  river,  under  a  license,  of 
rocks  to  which  buoys  are  attached,  a  cable  to  which  a  boat  may  be 
fastened  for  fishing  operations,  and  other  appliances,  tend  to  create 
an  exclusive  right  of  fishing,  and  are  properly  enjoined.  (Eagle  ClifF 
Fishing  Co.  v.  McGowan,  1.) 

Monopolies — EzclnsiYe  Bight  of  Fishery. 

2.  An  exclusive  right  of  fishing  in  a  navigable  stream  cannot  bo 
granted  to  any  person  under  a  Constitution  forbidding  the  creation  of 
a  monopoly  in  the  pursuit  of  a  lawful  undertaking.  (Eagle  Cliff  Fish- 
log  Co.  y.  McGowan,  1.) 

MOBTOAGES. 

Mortgages — ^Foreclosure — ^Bight  of  Mortgagee  to  Purchase. 

1.  Where  land  was  conveyed  by  deed  absolute  in  form  with  a  col- 
lateral agreement  that  the  grantee  might  sell  and  apply  the  proceeds 
to  certain  obligations,  on  foreclosure  by  suit  the  grantee  could  pur- 
chase the  property.     (Paulson  v.  Oregon  Surety  Co.,  175.) 

Mortgages— Bights  of  Parties— Bedemption  of  Prior  ICortgago. 

2.  Where  plaintiff  conveyed  lands  subject  to  a  mortgage  by  deed 
absolute  in  form  intended  as  security,  the  failure  of  the  grantee  to 
redeem  the  first  mortgage,  by  reason  of  which  the  premises  were  lost 
on  foreclosure,  does  not  give  the  plaintiff  any  ground  for  complaint. 
(Paulson  V.  Oregon  Surety  Co.,  175.) 

Mortgages — Oonstmctloii — ^Intentioii  of  Parties. 

3.  Under  Section  716,  L.  O.  L.,  providing  that  in  the  construction 
of  an  instrument  the  intention  of  the  parties  is  to  be  pursued  if  pos- 
sible, where  a  mortgage  provides  that  the  mortgagee  agrees  to  release 
from  time  to  time  portions  of  the  land  in  quantities  of  not  less  than 
half  an  acre  each  on  the  request  of  the  mortgagor  and  payment  by 
him  of  $30  for  each  and  every  half  acre  desired  to  be  released,  the 
mortgagor,  on  making  request  therefor  and  paying  or  tendering  pay- 
ment at  $60  per  acre,  is  entitled  to  have  released  land  specified  by 
him  to  the  number  of  acres  so  paid  for.  (Wallowa  Lake  Amusement 
Co.  y.  Hamilton,  433.) 

Mortgages — Construction — ^Provision  for  Partial  Beloaso. 

4.  Under  a  mortgage  provision  that  the  mortgagee  should  release 
from  time  to  time  portions  of  the  land  on  payment  of  $30  for  each 
half  acre  to  be  released,  the  amount  of  payment  required  to  entitle 
the  mortgagor  to  such  release  before  any  payment  on  the  mortgage 
became  due  is  $60  per  acre,  though  the  amount  of  the  next  payment 
to  become  due  would  exceed  the  amount  so  paid.  (Wallowa  Lake 
Amusement  Co.  v.  Hamilton,  433.) 

Mortgages— Payment — SnllLcienoy  of  Tender. 

5.  Under  a  mortgage  provision  for  partial  release  on  payments  by 
the  mortgagor  at  $30  for  each  half  acre,  the  fact  that  a  tender  was 
conditional  on  the  execution  of  a  partial  release  did  not  affect  the 
fiufiiciency  of  the  tender.  (Wallowa  Lake  Amusement  Co.  ▼.  Hamilton, 
433.) 
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Mortgages— Payment— Waiytr  of  Tender. 

6.  Where  a  mortgage  provided  for  partial  release  on  payments  by 
the  mortgagor  at  $30  for  each  half  acre,  the  refusal  of  the  mortgagee 
to  execute  such  release  for  the  reason  that  its  execution  would  weaken 
the  security  was  a  waiver  of  the  necessity  for  a  tender  by  the 
mortgagor.     (Wallowa  Lake  Amusement  Co.  v.  Hamilton,  433.) 

Mortgages— Conclusiveness — ^Matters  Concluded. 

7.  Under  L.  O.  L.,  Section  756,  making  decrees  other  than  certain 
kinds  enumerated  conclusive  between  the  parties  thereto  and  their 
representatives  and  successors  in  interest  in  respect  to  the  matter 
directly  determined  by  it,  a  decree  f  orclosing  a  mortgage  is  conclusive 
that  at  the  time  of  the  decree  the  defendant  owed  plaintiff  the  amount 
adjudged  as  principal,  interest,  and  attorneys'  fees,  though  the  decree 
was  entered  upon  confession.     (Crow  v.  Crow,  534.) 

Mortgages — Consideration — Evidence. 

8.  In  a  suit  for  an  accounting  and  to  compel  the  conveyance  of 
land  to  plaintiff,  evidence  held  to  show.  Irrespective  of  a  former  decree 
to  that  effect,  that  plaintiff  was  indebted  to  defendant  in  the  amount 
of  a  mortgage  made  to  defendant  and  afterward  foreclosed  against 
plaintiff.     (Crow  v.  Crow,  534.) 

MonoN& 

Motions — Construction  of  Order — ^Distinct  Acta 

1.  An  order  granting  time  within  which  to  file  a  motion  for  new 
trial  and  to  file  a  bill  of  exceptions,  though  conjunctive,  does  not  re- 
quire both  documents  to  be  filed*     (National  Council  v.  McGinn,  457.) 

See  Appeal  and  Error,  31. 
See  Judgment,  7. 
See  New  Trial,  2. 
See  Pleading,  1. 
Bee  Trial,  10. 

IffUNICIPAL  COBPOBATIONS. 

Municipal  Corporations — Obstruction  in  Street — ^Verdict— Effect. 

1.  In  an  action  for  death  from  running  with  a  motorcycle  at 
night  into  a  woodpile  in  a  street,  left  there  by  one  of  the  defendants, 
special  findings  that  the  decedent  was  intoxicated  at  the  time  of  the 
accident,  and  that  his  intoxication  contributed  proximately  to  his 
injury,  are  conclusive  against  plaintiff,  in  the  absence  of  error  in 
rulings  on  evidence  or  instructions,  since  they  show  that  decedent 
was  guilty  of  contributory  negligence.  (Parker  v.  Smith  Lumber 
Co.,  41.) 

Municipal    Corporations — ^Legislative   Control — Constitutional   Provi- 
sions. 

2.  Article  lY,  Section  la,  of  the  Constitution  reserving  to  the 
legal  voters  of  every  municipality  the  powers  of  initiative  and  refer- 
endum as  to  all  local,  special  and  municipal  legislation,  and  Article 
XI,  Section  2,  granting  to  the  legal  voters  of  every  city  and  town 
power  to  enact  and  amend   their  municipal  charter,  subject  to  the 
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Constitution  and  criminal  laws  of  the  state,  do  not  alter  the  relatioas 
of  municipal  corporations  to  the  state,  but  leaves  them  mere  agencies 
of  the  state,  which  may  by  general  laws  control  them  even  to  the 
extent  of  amending  their  charters.     (Churchill  v.  Grants  Pass,  283.) 

Municipal  Oorporatioiui — ^Definition. 

3.  Certain  attributes  of  state  sovereignty  may  be  delegated  to 
municipal  corporations,  as  a  ''municipal  corporation'*  is  a  body  corpo- 
rate and  politic,  established  by  law  to  share  in  the  civil  government 
of  the  country,  but  chiefly  to  regulate  and  administer  the  local  or 
internal  affairs  of  the  city,  town  or  district  incorporated.  (Chnrchill 
V.  Grants  Pass,  283.) 

Monldpal  Oorporationa — ^Delegation  of  Power— Powers  and  Faactiotts 
— Building  and  Owning  Ballroad. 

4.  The  State  may  lawfully  delegate  to  any  of  its  municipal  cor- 
porations its  own  power,  which  the  Constitution  does  not  prohibit,  of 
building  and  owning  railroads;  the  only  question  being  whether  the 
proposed  legislation  is  for  a  public  purpose.  (ChurcMU  v.  Grants 
Pass,  283.) 

IConldpal  Oorporationa — ^Powers  and  Functions — ^PnbUc  Pnrpose. 

5.  The  determination  by  the  citizens  of  a  municipality  by  vote  at 
an  election  in  favor  of  bonding  for  the  building  of  a  railroad  from 
the  city  to  a  point  ten  miles  distant  will  not  be  disturbed  by  the 
Supreme  Court  on  the  ground  that  the  expenditure  is  not  for  a  pub- 
lic purpose.     (Churchill  v.  Grants  Pass,  283.) 

Monldpal  Oorporations — ^Powers  and  Functions — Oonstttntioiial  Fio- 
vision. 

6.  A  contract  by  a  city  with  an  individual  for  the  sale  or  lease 
to  him  of  a  railroad  to  be  built  by  the  city  upon  its  completion  does 
not  violate  Article  XI,  Section  9,  of  the  Constitution,  providing  that 
no  municipal  corporation  shall  become  a  stockholder  in  any  joint- 
stock  company,  corporation  or  association,  or  raise  money  for  or 
loan  its  credit  to,  or  in  aid  of,  any  such  company,  corporation  or 
association.     (Churchill  v.  Grants  Pass,  283.) 

Munidpal  Oorporations — Torts — ^Aets  of  Ind^pendsnt  Oontnctois. 

7.  A  municipality  can  avoid  liability  for  negligence  of  an  inde- 
pendent contractor  in  the  construction  of  a  public  work  unless  the 
matter  involved  is  one  of  positive  duty  to  an  individual  and  in  its 
nature  nondelegable,  or  the  work  is  intrinsically  dangerous  or  liable 
to  create  a  nuisance,  in  which  case  it  is  liable,  and  the  duty  cannot 
be  evaded  or  cast  upon  others.  (Hosford  Transp.  Co.  v.  Portland, 
366.) 

Munidpal    Oorporations — Obstruction   of   Watercourse — ^XaUblUty   of 
Municipality. 

8.  A  municipal  corporation  is  under  no  obligation  to  keep  a  navi- 
gable river  within  its  territory  free  from  obstructions.  (Hosford 
Transp.  Co.  v.  Portland,  366.) 

Municipal  Oorporations — Torts — ^Acts  of  Independent  Oontractors. 

9.  Where  a  bridge  across  a  navigable  river  within  the  limits  of 
a  municipality  was  removed  and  a  new  one  constructed  by  indepead- 
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eat  contraeton,  under  permission  from  the  War  Department  te  the 
city,  a  positive  duty  was  placed  upon  the  city  to  keep  the  river  free 
from  obstructions  in  the  performance  of  the  work^  which  duty  could 
not  be  delegated  to  the  independent  contractors.  (Hosford  Transp. 
Co.  V.  Portland,  366.) 

NAVIGABLE  WATEBS. 

KftTlgmble  Waters— Blparlan  Bighta— Access  to  Water. 

1.  As  an  incident  to  the  lawful  occupation  of  lands,  one  border  of 
which  is  the  low-water  line  of  the  Columbia  Biver,  the  occupant  has 
the  private  right  of  access  at  the  sites  occupied  to  and  from  the  stream. 
(Eagle  Cliff  Fishing  Co.  v.  McGowan,  1.) 

Nayigsble  Waters — Ownership  of  Bed— Extent. 

2.  The  margin  of  Oregon's  ownership  of  the  bed  of  a  navigable 
stream  is  the  line  of  ordinary  high  water,  and  the  state  may  convey 
the  part  between  ordinary  high  and  low  water  to  the  exclusion  of  the 
riparian  rights  of  the  upland  owner.  (Eagle  Cliff  Fishing  Co.  ▼. 
McGowan,  1.) 

NaTlgable  Waters — Title — ^Power  of  State. 

3.  Though  on  the  admission  of  the  state  into  the  Union  it  was 
vested  with  title  to  lands  under  nkvigable  waters,  such  title  is  sub- 
ject, at  all  times,  to  the  rights  of  navigation  and  fishery,  and  the 
state  has  no  right  to  sell  the  beds  of  navigable  streams  in  a  way  to 
interfere  with  their  navigability.     (Cook  v.  Dabney,  529.) 

Nayigable  Waters — Lands  Under  Water— VaUdlty  of  OonYsyance. 

4.  Where  land  in  the  Willamette  Biver.  occasionally  exposed  in 
low  water  but  usually  under  water,  is  sold  oy  the  state  as  tide  land, 
the  owner  of  the  adjoining  upland  is  entitled  to  have  the  conveyance 
set  aside  if  it  interferes  with  his  riparian  rights.  (Cook  v.  Dabney, 
529.) 

NEOLiaENOE. 

Negligence — Actions — Qnastion  for  Jury. 

1.  In  an  action  for  injuries  from  fire  which  spread  from  defendant's 
land  to  plaintiffs',  evidence  held  to  present  a  question  for  the  jury 
whether  defendant  was  negligent  in  failing  to  extinguish  the  fire  on 
his  own  land.     (Johnson  v.  Jennings  Logging  Co.,  16.) 

Nefl^Ugence — ^Actions — ^Issues  and  Proof. 

2.  Under  Section  97,  L.  O.  L.,  providing  that  no  variance  between 
the  pleadings  and  proofs  is  deemed  material  unless  it  has  actually 
misled  the  adverse  party,  and  Section  99  providing  that  when  a  mate- 
rial allegation  is  unproved,  not  in  some  particulars  only,  but  in  its 
entire  scope  and  meaning,  it  is  not  a  variance  but  a  failure  of  proof, 
though  a  pleading  alleged  that  a  fire  was  kindled  on  defendant's  land 
on  or  about  August  30th,  evidence  that  the  fire  started  August  19th, 
and  smoldered  till  August  30th,  when  a  wind  caused  it  to  become  a 
great  flame  and  to  spread  to  plaintiffs'  premises,  was  admissible. 
(Johnson  v.  Jennings  Logging  Co.,  16.) 

10  Or.— 42 
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NegUgwioe-^Oontrlbutory  Negligence— Last  Clear  Ohaiice. 

3.  In  an  action  against  a  street  railroad  company  for  death  caused 
by  an  attempt  to  board  a  car  in  motion,  where  the  decedent  was 
grossly  negligent,  an  instruction  as  to  liability  of  the  company  for 
failure  to  stop  the  car  in  time  to  avoid  the  consequences  of  dece- 
dent's negligence,  leaving  out  of  consideration  the  question  of  discov- 
ery of  the  decedent's  peril  and  the  prompt  action  of  the  company's 
employees  thereafter,  is  error;  the  last  clear  chance  doctrine  being 
applicable  only  if  the  defendant  by  reasonable  care  after  a  discovery 
of  the  peril  could  have  prevented  the  accident.  (Richardson  v.  Port- 
land Ry.  L.  &  P.  Co.,  330.) 

Negligence — ^Impated  Contributory  Negligence— DrlYer  of  Veldde. 

4.  The  general  rule  is  that  where  the  injured  occupant  of  a  vehicle 
and  the  driver  do  not  occupy  the  position  of  master  and  servant, 
passenger  and  carrier,  or  parent  and  child,  and  the  injured  person  is 
in  the  exercise  of  due  care,  having  no  reason  to  suspect  carelessness 
or  incompetency  of  the  driver,  and  is  injured  by  the  concurrent  neg- 
ligence of  the  driver  and  some  third  person,  a  recovery  against  the 
third  person  is  not  precluded  by  negligence  of  the  driver.  (Tonsetk 
v.  Portland  By.  L.  &  P.  Co.,  341.) 

See  Constitutional  Law,  1. 

NEW  TBIAIa. 

New  Trial — ^Proceedings  to  Procure — ^Time  for  Motion. 

1.  Under  Section  175,  L.  O.  L.,  requiring  a  motion  for  new  trial 
to  be  filed  within  one  day  after  the  entry  of  judgment,  or  saeh  far- 
ther time  as  the  court  may  allow,  the  Circuit  Court  cannot  properly 
entertain  a  motion  for  new  trial  filed  more  than  one  day  alter  the 
entry  of  judgment,  without  extension  of  time  having  been  granted. 
(White  V.  Geinger,  81.) 

New  Trial — Orant  by  Conrt— Necessity  of  Motion. 

2.  An  order  by  the  court  sua  sponte  entered  nunc  pro  tune  setting 
aside  a  judgment  and  granting  a  new  trial  is  unauthorized.  (National 
Council  V.  McGinn,  457.) 

See  Appeal  and  Error,  5,  31. 

NONSUIT. 

See  Appeal  and  Error,  8. 
See  Judgment,  2. 

NOTICE. 

Persons  Entitled  to  Notice  of  AppeaL 
See  Appeal  and  Error,  11. 

Insufficient  Proof  of  Posting  Notices. 

See  Highways,  3. 

See  Appeal  and  Error,  21. 

See  Eminent  Domain,  1. 

See  Vendor  and  Purchaser,  6. 
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NUNO  PBO  TX7N0. 

See  Judgment,  7. 

See  New  Trial,  2. 

OBEOON  OASES. 

Applied,  Approved,  Cited,  Distinguished,  Followed  and  Overruled  in 
this  Volume. 

See  Table  in  Front  of  this  Volume. 

OBEOON  OONSTITUTION. 
Cited  and  Oonstraad  in  This  Volume. 
See  Table  in  Front  of  this  Volume. 

OBEOON  STATUTES. 

See  Table  in  Front  of  this  Volume. 


Of  Bad  of  Navigable  Stream. 
See  Navigable  Waters,  2,  4. 

FABOL  EVIDENOBi 

To  Vary  Terma  of  Written  Agreement. 
See  Contracts,  6. 
See  Evidence,  12. 


Parties — Defendants — ^Persons  Wlio  Must  be  Sued. 

1.  Where,  by  a  contract  with  the  government  reclamation  serviee, 
plaintiff  agreed  to  convey  its  lands  to  a  trustee,  to  be  conveyed  by 
him  on  the  same  conditions  as  United  States  lands  included  in  the  same 
reclamation  project,  and  in  a  suit  against  the  trustee  to  enjoin  the 
sale  of  plaintiff's  lands  at  public  auction,  both  the  contract  and  trust 
deed  are  set  out,  and  plaintiff's  real  grounds  for  relief  are  based  on 
breach  of  the  contract  by  the  reclamation,  the  complaint  is  subject 
to  demurrer  for  failure  to  make  the  United  States  a  party.  (Maxwell 
Land  Co.  v.  Hermiston  Bank,  218.) 

Nonresident  Wives  of  Owners  are  not  Necessary  Parties  in  a  Suit  for 
Partition. 

See  Partition,  3. 

PABTITION. 

Partition — Suits — Mode  of  Actual  Partition — Statutory  Provisions. 

1.  Under  Section  443,  L.  0.  L.,  providing  that  in  making  partition, 
the  referees  shall  divide  the  property  and  allot  the  portions  to  the 
respective  parties,  quality  and  quantity  considered,  and  Section  444, 
authorizing  the  court  to  confirm  or  set  aside  the  report  in  whole  or 
in  part,  it  is  the  duty  of  the  referees  to  apportion  the  land  in  value 
according  to  the  respective  interests,  without  regard  to  the  acreage, 
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and,  when  this  is  not  done,  the  report  should  be  set  aside.     (Leonard 
V.  Walker,  170.) 

Partition — Suits — Mode  of  Actual  Partition— Equality  of  Value. 

2.  In  a  suit  for  partition,  a  decree  giving  to  the  parties  acreage 
substantially  in  proportion .  to  their  respective  shares,  but  giving  to 
parties  who  are  entitled  to  one  fifth  each,  respectively,  land  worth 
$3,125,  $3,425,  $2^958.40,  and  to  a  party  entitled  to  two  fifths  land 
worth  $3,884.50,  is  reversible  error.     (Leonard  v.  Walker,  170.) 

Partition  —  Actions   for   Partition — ^Parties — ^Nonresident   Wives    of 
Owners. 

3.  Under  Section  7306,  L.  O.  L.,  providing  that  a  woman  being  an 
alien  shall  not  be  barred  of  her  dower,  and  that  any  woman  residing 
out  of  the  state  shall  be  entitled  to  dower  of  the  lands  of  her  deceased 
husband  in  the  state  of  which  he  died  seised,  nonresident  wives  of 
owners  of  land  involved  in  a  partition  suit  are  not  necessary  parties 
to  the  suit.     (Cunningham  v.  Friendly,  222.) 

PAYMENT. 

Payment— Bights  of  Parties. 

1.  Where  plaintiffs  delivered  hops  to  defendant  to  apply  on  the 
repayment  of  advances  made  by  defendant,  he  should  credit  plaintiffs 
with  the  value  of  the  hops  at  a  time  when  plaintiffs  urged  their  sale, 
and  not  merely  with  a  less  value  at  which  they  were  subsequently 
sold.     (Williamson  v.  Roberts,  126.) 

See  Mortgages,  5,  6. 


See  Hawkers  and  Peddlers. 

Begnlation  of  Peddling. 

See  Constitutional  Law,  5,  6,  7. 

PEBSONAI.  rNJUBIEa 

See  Damages,  1,  2. 

See  Evidence,  15. 

See  Master  and  Servant,  13. 

See  Trial,  9,  11,  12. 

See  Witnesses,  7. 

PHOTOOBAPHa. 

See  Evidence,  1-4. 

PLEADING. 

Pleading — ^Motions — Striking  Out  Portion. 

1.  There  was  no  error  in  striking  out  of  the  answer  an  allegation 
in  detail  which  was  also  included  in  a  statement  in  general  language 
under  which  proof  of  all  facts  suggested  by  the  matter  stricken  out 
was  admitted,  except  an  item  as  to  which  there  was  no  suggestion  in 
the  evidence.     (Scibor  v.  Oregon- Washington  B.  &  N.  Co.,  116.) 
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Pleading— Waiver  of  Objectioiu — ^Vazlaiica. 

2.  Where  the  agreement  between  defendant  bospital  'assoeiation 
and  S.y  plaintiff's  employer,  set  out  in  .the  complaint,  provides  that 
defendant  shall  provide  for  employees  of  S.  treatment  by  any  of  the 
physicians  employed  by  defendant  in  their  respective  localities  and 
all  mecessary  hospital  service  at  adequate  and  well-appointed  hospi- 
tals, and  the  contract  introduced  in  evidence  contains  the  same  pro- 
visions, though  the  former  contract  has  several  unfilled  blanks,  which 
are  filled  in  in  the  latter,  the  variance,  not  pointed  out  during  the 
trial,  is  immaterial  after  the  trial.  (Blake  v.  National  Hospital,  Assn., 
264.) 

Pleading— Reply— Departure. 

3.  Where  the  complaint  of  a  trustee  in  bankruptcy  in  replevin 
alleges  that  plaintiff  was  the  owner  of  the  property,  and  the  answer 
alleges  title  in  defendant,  a  reply  alleging  that  defendant  had  pur- 
chased the  property  in  question,  a  stock  of  goods  in  bulk,  without 
compliance  with  Sections  6069,  6070,  L.  O.  L.,  requiring  the  purchaser 
of  a  stock  of  goods  in  bulk  to  procure  a  list  of  the  vendor's  creditors, 
and  to  notify  them  of  the  proposed  purchase,  does  not  constitute  a 
departure.     (Goodwin  v.  Tuttle,  424.) 

Pleading — Demnrrer — ^Admisglons. 

4.  An  allegation  of  the  complaint  that  one  of  the  defendants  was 
an  agent  of  the  corporate  defendant  and  its  officers  and  conspired 
with  them  in  the  sale  of  the  corporate  stock  to  plaintiff  must,  for  the 
purposes  of  a  demurrer  to  the  complaint,  be  assumed  to  be  true. 
(Hoffman  v.  Toft,  488.) 

Pleading — ^Amendment  During  Trial — Statutory  Provision. 

5.  Under  Section  102,  L.  O.  L.,  providing  for  amendment  of  plead- 
ings before  the  trial  and  during  the  trial,  amendments  substantially 
changing  the  cause  of  action  or  defense  cannot  be  allowed  during  the 
trial.     (Horn  v.  Davis,  498.) 

Pleading — ^Beply — ^Amendment. 

6.  In  an  action  for  money  due  on  a  contract  for  the  sale  of  horses, 
cattle,  and  other  property,  where  the  plaintiff  interposed  a  general 
denial  to  the  answer  which  set  up  the  acceptance  of  a  promissory  note 
in  payment  and  a  surrender  of  the  note  in  settlement  of  a  shortage 
in  the  number  of  horses  and  cattle,  a  trial  amendment  to  the  reply, 
alleging  that,  at  the  time  of  the  settlement  alleged  in  the  answer, 
plaintiff's  wife  was  not  expected  to  live,  and  that,  before  he  would 
gather  the  horses  or  look  after  them,  he  would  let  defendant  have  his 
note  and  count  it  settled,  was  properly  excluded  as  it  failed  to  set  up 
either  duress  or  undue  influence  in  making  the  settlement.  (Horn  ▼. 
Davis,  498.) 

Pleading— Issues  and  Proof — General  Denial. 

7.  Where  the  replv  denies  generally  every  allegation  of  new  matter 
in  the  answer,  the  plaintiff  may  put  in  evidence  any  probative  facts 
tending  to  disprove  the  material  allegations  of  the  answer.  (Horn 
V.  Davis,  498.) 

See  Assignments,  1* 
See  Corporations,  1. 
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See  Courts,  2. 

See  Damages,  l.- 

See  Estoppel,  2. 

See  Maliciout  Mischief,  1,  S. 

See  Replevin^  1,  2. 

POBTLAND.  CHABTEB  OF. 

Thurman  v.  Multnomah  County,  401. 

POSSESSION. 

See  Adverse  Possession,  1-7. 

POWEB  OF  ATTOBNET. 

See  Evidence,  12. 

See  Principal  and  Agent,  8. 

PBESCBIPTIOK. 

See  Highways,  1,  2. 

PBESXJMPTIONa 

See  Appeal  and  Error,  7,  20. 
See  Constitutional  Law,  8. 
See  Evidence,  10. 
See  Homicide^  1. 

PBINOIPAL  AND  AGENT. 

Principal  and  Agent — ^Authority  of  Agent — Eecelvlng  Pasrments. 

1.  A  contract,  whereby  defendant  employs  agents  to  plat  land  and 
sell  the  lots,  and  agrees  to  execute  a  deed  to  any  lot  to  the  purchaser 
on  payment  of  $50,  it  being  further  agreed  that  the  defendant  should 
receive  a  named  sum  in  specified  payments  for  the  entire  tract,  does 
not  authorize  the  agents  or  their  assignee  to  receive  any  money  as 
defendant's  agents,  nor  require  the  execution  of  a  deed  by  defendant 
till  the  payment  of  at  least  $50  per  lot  to  him.     (Kern  v.  Feller,  140.) 

Principal  and  Agent— Bight  of  Action— C^onnda. 

2.  Where  defendant  employed  agents  to  plat  land  and  sell  the  lots, 
and  agreed  to  convey  any  lot  on  the  payment  of  $50  by  the  purchaser, 
plaintiff,  who  paid  to  an  assignee  of  the  agents'  contract  a  sura  in 
cash  for  certain  lots,  and  additional  sums  in  the  satisfaction  of  debts 
of  the  assignee  and  in  advertising,  is  not  entitled,  on  failure  or  rescis- 
sion of  the  contract  of  sale  to  him,  to  recover  any  portion  of  the 
purchase  price  from  defendant,  who  never  received  any  part  thereof. 
(Kern  v.  Feller,  140.) 

Principal  and  Agent— Power  of  Attorney — Construction. 

3.  While  a  power  of  attorney  authorizing  the  attorney  to  lease, 
let,  demise,  bargain,  sell,  remise,  release,  convey,  mortgage,  and 
hypothecate  lands  upon  such  terms  and  under  such  covenants  as  lie 
shall  think  fit,  does  not  technically  authorize  a  gift,  conveyances  upon 
the  consideration  of  $10  and  $1,  respectively,  are  within  the  letter 
of  his  authority.     (Wade  t.  Northup,  569.) 
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Principal  and  Agent — ^Authority  of  Agent — Power  of  Attorney. 

4.  Where  a  woman  of  advanced  age,  both  before  and  after  the 
death  of  her  husband,  spoke  of  an  interest  in  unproductive  land 
which  she  had  inherited  from  her  brother  as  a  burden,  and  of  her 
intention  to  give  it  to  her  other  brothers  and  sisters,  and  there  is 
no  evidence  of  undue  influence  over  her,  conveyances  by  her  attorney 
in  fact  in  consideration  of  $10  and  $1,  respectively,  were  within  both 
the  spirit  and  letter  of  her  power  of  attorney  authorizing  him  to  sell. 
(Wade  Y.  Northup,  569.) 

PUBIJO  IJINB& 

Public  Lands — ^Lands  of  United  States — Homestead. 

1.  Where  a  homestead  entryman  daring  his  life  complied  with  all 
the  requirements  of  law,  including  the  final  proof  which  Revised  Stat- 
utes United  States,  §  2291  (U.  S.  Comp.  Stats.  1901,  p.  1390),  requires 
to  be  made  by  the  entryman,  or,  if  he  be  dead,  by  his  widow  or  heirs 
or  devisees,  he  secured  an  interest  in  the  land  which  ripened  into  an 
equitable  estate  when,  after  his  death,  the  receiver's  certificate  was 
issued,  and  into  a  legal  title  when  the  patent  was  issued  in  his  name, 
which  estate  and  title  related  back  to  the  date  of  his  final  proof  and 
descends  to  his  heirs.     (Gaylord  v.  CarroU,  481.) 

9T7ESTION8  FOB  JUBY. 

See  Appeal  and  Error,  3,  4,  6,  28,  35. 

See  Criminal  Law,  3. 

See  Hospitals,  1. 

See  Malicious  Prosecution,  1. 

See  Master  and  Servant,  5,  6,  8,  9. 

9UIETINQ  TITLE. 

9nletlng  Title — ^Blght  to  Belief — Title  of  Defendants. 

1.  In  a  suit  to  quiet  title  to  land,  where  the  plaintiff  had  no  title 
as  against  defendants,  it  is  not  necessary  to  determine  the  rights  of 
defendants  to  the  property.     (Elwert  v.  Beid,  318.) 

Quieting  Title — ^Decree— Constmction. 

2.  The  plaintiff  in  a  suit  to  quiet  title  does  not  acquire  title  by 
a  decree  that  she  is  the  owner  in  fee  simple;  but  such  a  decree  is 
conclusive  evidence  *of  title  in  her  as  against  defendants  and  their 
privies.     (Elwert  t.  Beid,  318.) 

RECEPTION  OF  EVIDENOE. 

See  Evidence,  1-6. 
See  Criminal  Law,  10. 

BEOOBBS. 

See  Appeal  and  Error,  23,  24. 
See  Criminal  Law,  6-8. 

BEDEMPnON. 
See  Mortgages,  2. 
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BepleTln— Pleading — Complaint— "Acquire.** 

1.  A  complaint  in  replevin  by  a  trustee  in  bankmptej  alleging 
that  the  defendant  "acquired"  the  property  from  the  bankrupt  does 
not  plead  property  in  the  defendant,  since  the  word  "acquired"  does 
not  necessarily  mean  that  title  has  passed.     (Qoodwin  v.  Tuttie,  424.) 

Beplevln— -Pleading— IflBuei  and  Proof. 

2.  In  replevin,  under  an  allegation  of  general  ownership,  the 
plaintiff  may  prove  a  special  property  entitling  him  to  possession. 
(Goodwin  v.  Tuttle,  424.) 


See  Pleading,  3,  6. 

BESCISSION. 

See  Contracts,  2-4. 
See  Sales,  1. 

BE8  GESTAE. 

See  Criminal  Law,  1. 

EE8TJLTINO  TBUSTa. 
See  Trusts,  1. 

BEVIEW. 

See  Appeal  and  Error,  1,  3-10,  14-16,  28,  33-35. 
See  Criminal  Law,  2. 

BIPABIAN  BiaHTS. 

See  Navigable  Waters,  1. 

BX7LE8  OF  SUPBEME  OOUBT. 

See  Table  in  Front  of  this  Volume. 

BAI1E& 
Sales— Reedsslon — ^Restoration  of  Consideration. 

1.  Where  a  buyer  offers  to  restore  the  goods  received  under  a  sale 
induced  by  fraud,  and  the  seller  absolutely  refuses  to  receive  them, 
the  buyer  will  be  relieved  from  the  duty  of  actually  returning  er 
tendering  them.     (Jones  y.  McGinn,  236.) 

Sales — Breach  of  Contract — ^Damages — ^Measure. 

2.  Where  a  contract  for  the  sale  of  flour  for  future  delivery  does 
not  call  for  the  manufacture  of  particular  wheat  into  the  flour,  the 
decline  of  price  of  wheat  reserved  for  the  order  cannot  be  taken  as 
an  element  of  damages  for  breach  of  contract  by  the  buyer.  (Bussall 
Miller  Milling  Co.  v.  Bastasch,  475.) 

SELF-DEFENSE. 

See  Homicide,  2. 
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SESSION  IiAWS  OF  OBEGOK. 

See  Table  in  Front  of  this  Volume. 

SFEOIFIO  PEBFOBMANCE. 

Specific  Performance — Evidence — ^Weight  and  Sufficiency. 

1.  Ib  a  suit  for  specifie  performance  of  a  provision  in  a  mortgage 
for  a  partial  release  on  partial  payments  by  the  mortgagor,  evidence 
held  to  show  that  the  mortgagor  had  made  an  actual  tender  of  pay- 
ment entitling  him  to  a  release.  (Wallowa  Lake  Amusement  Co.  t. 
Hamilton,  433.) 

STATUTES. 

SUtates— Effect  of  Partial  Invalidity. 

1.  That  Sections  4961-4967,  L.  O.  L.,  providing  for  licensing  ped- 
dlers, is  invalid  as  applied  to  persons  engaged  in  purely  interstate 
commerce  does  not  render  the  law  wholly  void.     (Ex  parte  Case,  292.) 

Statutes — Sabjects  and  Titles — ^Begulatlom  of  Indemnity  Oontracts— 
•-Define." 

2.  Laws  of  1911,  page  376,  entitled  "An  act  de&iing  certain  classes 
•f  indemnity  contracts,  prescribing  regulations  therefor,  and  pre- 
scribing a  license  fee,"  and  providing  that  the  making  of  contracts 
between  individuals,  firms  and  corporations,  providing  indemnity 
among  each  other  from  fire  loss  or  other  damage  to  their  own  prop- 
erty, shall  constitute  the  business  of  insurance,  but  shall  not  be 
subject  to  the  laws  relating  to  insurance  corporations  or  associations 
except  as  provided  in  the  act,  and  providing  reg^ations  for  agents 
through  whom  such  contracts  are  exchanged,  is  not  violative  of 
Article  lY,  Section  20,  ef  the  Constitution,  relating  to  subjects  and 
titles  of  acts;  the  word  "define,"  as  used  in  the  title  te  the  act, 
meaning  not  merely  to  explain  the  meaning  of  a  word  or  phrase,  but 
to  establish  or  prescribe  authoritatively.  (Wallace  ^  Co.  v.  Ferguson, 
306.) 

STREETS, 
Obstmctlons  hi  Streets 

See  Municipal  Corporationsi  1«  \ 

I 

Vacation  of  Plats. 
See  Dedication,  2. 

SUBOONTBAOTOBS. 

See  Mechanics'  Liens,  3. 

TAXATION.  I 

Taxation — Collection — Injunction. 

1.  The  holder  of  lands  under  a  federal  military  road  grant  whose 
title  is  threatened  by  a  suit  by  the  United  States  to  forfeit  the  grant 
is  not  entitled  to  enjoin  the  collection  of  taxes  on  the  land  and  the  « 

appointment  of  a  receiver  to  hold  the  amount  of  taxes  levied  pending  i 

determination  of  the  suit  for  forfeiture,  where  the  tax  officers  have  pro- 
ceeded in  accordance  with  Section  3586,  L.  O.  L.,  as  amended  by  Section 
2,  Laws  1913,  p.  325;  Section  3669,  L.  O.  L.,  as  amended  by  Section 
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15,  Laws  1913,  p.  331;  Section  3674,  L.  O.  L.,  as  amended  hj  Section  17, 
Laws  1913,  p.  333,  and  Section  21,  Laws  1913,  p.  335,  and  other  seetions 
in  reference  to  the  assessment  and  collection  of  taxes.  (Sonthera 
Oregon  Co.  v.  Quine,  63.) 

TENDER. 

See  Mortgages,  5,  6. 

TIDE  LAND& 

Bights  of  Tide  Land  Owners  on  Kavlgablo  Streaok 

See  Fish,  1. 


See  Appeal  and  Error,  17. 

TITLE. 
To  Bed  of  NaTlgable  Streams. 

See  Navigable  Waters,  3. 

See  Adverse  Possession,  6,  7. 

See  Ejectment,  1. 

See  Trusts,  2. 

See  Vendor  and  Purchaser,  3,  4,  5,  6, 

TOBTa 

See  Municipal  Corporations,  7. 

TBANSOBIFTS. 

See  Appeal  and  Error,  24. 
See  Exceptions,  Bill  of,  2,  8. 

TBE8FA8S. 

See  Injunction,  1,  2. 


Trial— Verdict— Special  Verdict — Conflict  With  Ctaneral  Vardiet* 

1.  Under  Section  154,  L.  O.  L.,  providing  that  the  court  may  in- 
struct the  jury,  in  addition  to  returning  a  general  verdict,  to  find 
upon  particular  questions  of  fact^  and  these  special  findings  shall  con- 
stitute the  special  verdict,  special  verdicts  control  general  verdicts 
when  the  two  are  inconsistent.     (Parker  v.  Smith  Lumber  Co.,  41.) 

Trial — Instructions — "Intoxication." 

2.  In  an  action  for  wrongfully  causing  death  by  leaving  an  ob- 
struction in  a  street,  instructions  that,  if  the  decedent  was  so  intoxi- 
cated that  he  had  lost  control  of  his  brain  or  muscles  such  as  an 
ordinarily  prudent  man  in  the  full  possession  of  his  faculties  would 
exercise,  and  defendants  were  ignorant  of  such  condition,  and  such 
intoxication  contributed  proximately  to  the  injury,  plaintiff  cannot 
recover,  but  that  a  person  under  the  influence  of  liquor  is  not  neces- 
sarily intoxicated,  and  intoxication  is  synonymous  with  drunkenness, 
evidenced  by  undue  excitation  of  the  passions  or  feelings  or  impair- 
ment of  capacity  to  think  and  act  correctly,  were  proper.  (Parker  t. 
Bmitb  Lumber  Co.,  41.) 
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Trial — ^Instructioiis — ^Singling  Out  Facts. 

3.  It  is  error  to  single  out  a  certain  fact  or  circumstance  and  in- 
struct the  jury  as  to  the  single  inference  to  be  deduced  therefrom  to 
the  exclusion  of  other  facts.     (Kellogg  v.  Ford,  213.) 

Trial — Reception  of  Evidence — Effect  of  Admission. 

4.  An  exhibit  admitted  in  evidence  may  be  considered  for  what  it 
contains,  regardless  of  who  introduced  it.  (Cunningham  v.  Friendly, 
222.) 

Trial— Instructions — ^Applicability  to  Case. 

5.  In  an  action  for  injuries  to  an  occupant  of  a  vehicle,  where 
it  was  not  disputed  in  the  pleadings  or  testimony  that  plaintiff  was 
invited  by  the  owner  and  driver  to  ride  in  the  vehicle,  an  instruction 
that  the  negligence  of  the  driver  cannot  be  imputed  to  the  plaintiff 
unless  he  had  authority  or  control  over  him,  or  was  legally  bound  to 
look  after  his  conduct,  or  had  reason  to  suspect  his  carelessness  or 
skill,  and  if  the  plaintiff  was  there  by  invitation  of  the  driver,  his 
negligence  could  not  be  imputed  to  plaintiff,  'but  if  the  relationship 
of  master  or  servant,  employer  or  employee,  or  agency  existed  be- 
tween plaintiff  and  the  driver,  the  plaintiff  could  not  recover,  was 
erroneous  in  submitting  to  the  jury  the  question  of  relationship, 
which  was  not  involved  in  the  issues.  (Tonseth  v.  Portland  By.  L.  4 
P.  Co.,  341.) 

Trial — ^Reception    of    Evidence— Written    Statement — Submission    to 
Adverse  OounseL 

0.  It  is  error  to  admit  in  evidence  a  writing,  signed  by  plaintiff, 
offered  by  defendant,  by  which  it  was  sought  to  impeach  plaintiff's 
testimony,  without  permitting  plaintiff's  counsel  to  inspect  it  to 
enable  him  to  frame  objections  thereto.  (Tonseth  v.  Portland  By.  L. 
&  P.  Co.,  341.) 

Trial — ^Instructions — Bequests — ^Instructions  Already  Given. 

7.  The  refusal  of  instructions  that,  if  plaintiffs  knew  that  the 
pole  on  which  he  was  injured  was  so  dangerous  that  a  prudent  person 
would  not  climb  it,  or  if  an  inspection  would  have  disclosed  such 
condition,  he  cannot  recover,  for  the  reason  that  he  assumed  the  risk, 
that  he  is  bound  by  allegations  in  the  complaint  that  he  is  an  elec- 
trician and  lineman,  and  must  be  conclusively  presumed  to  have 
known  of  the  danger  incident  to  that  line  of  employment,  and  that 
it  is  not  necessary  to  relieve  defendant  from  liability  that  plaintiff 
should  have  been  employed  as  foreman,  but  it  is  sufficient  that  he 
was  employed  as  a  lineman  whose  duty  it  was  to  discover  and  remedy 
defects  in  the  line,  is  not  error,  where  the  grounds  stated  are  fairly 
covered  in  the  general  instructions,  so  far  as  the  evidence  justified, 
the  jury  having  been  instructed  that,  if  the  plaintiff  knew  that  de- 
fendant had  no  other  servant,  to  inspect  its  poles  and  continued  in 
the  employment,  he  assumed  the  duty  of  testing  the  poles,  and  other 
instructions  having  been  given  as  to  burden  of  proof  of  defendant's 
negligence,  as  to  whether  plaintiff  was  foreman,  the  defendant's  duty 
if  plaintiff  was  not  foreman,  and  the  risk  assumed  by  plaintiff. 
(Powell  V.  Sutherlin  Land  Co.,  407.) 
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Trial — InstructionB — ^InstructioiiB  Already  Given. 

8.  When  the  instructions  given  cover  properly  all  the  issues  in  the 
ease,  the  refusal  of  charges  is  not  error,  though  they  state  the  law 
applying  to  the  case  clearly.     (Horn  v.  Davis,  498.) 

Trial — Injuries  to  Servant — ^Actions — ^Instructions. 

9.  In  an  action  for  injuries  to  a  servant,  an  instruction  giving  a 
complete  statement  and  almost  a  quotation  of  the  employer's  liabil- 
ity law,  which  might  have  been  misleading  as  inducing  a  verdict  on 
defects  or  omissions  not  alleged  in  the  complaint,  was  not  erroneous, 
when  considered  in  connection  with  other  instructions  that  the  jury 
should  only  consider  whether  the  defendant  was  negligent  in  the 
particular  respect  set  forth  in  the  complaint,  and  that  plaintiff  most 
establish  that  the  machine  started  up  in  the  manner  claimed,  and  that 
it  was  caused  so  to  do  by  reason  of  the  machine  being  out  of  repair 
in  the  respects  alleged  in  the  complaint,  and  specifically  enumerating 
the  defects  and  claims  of  negligence  mentioned  in  tht  complaint. 
(Schaller  v.  Pacific  Brick  Co.,  557.) 

Trial — ^Reception  of  Evidence — Motions  to  Strike  Out — Evidence  Ad- 
missible in  Part. 

10.  Where  several  statements  in  the  testimony  of  a  physician  were 
such  as  might  properly  be  made  by  a  nonexpert  witness,  a  motion  to 
strike  out  all  his  testimony  on  the  ground  that  he  was  not  qualified 
as  an  expert  was  properly  denied.    (Bugenstein  v.  Ottenheimer,  600.) 

Trial — ^Assessment — ^Instructions. 

11.  Where  the  court  charges  that,  when  the  jury  have  ascertained 
what  plaintiff's  injuries  were,  how  much  she  will  be  compelled  to 
pay  for  doctors'  bills,  and  what  she  has  lost  in  wages,  they  may 
award  such  sum  as  they  think  will  reasonably  compensate  her,  and 
take  the  facts  in  the  case,  and  do  what  is  right  between  the  parties, 
without  regard  to  anything,  except  as  conscience  dictates,  under  the 
evidence  and  rules  of  law  given  them,  the  refusal  of  a  charge  that, 
before  they  are  warranted  in  allowing  any  sum  for  permanent  inju- 
ries, they  must  be  reasonably  certain,  from  a  preponderance  of  the 
evidence,  that  the  plaintiff  has  sustained  permanent  injury,  and  it  is 
not  enough  that  they  may  believe  that  a  permanent  injury  is  pos- 
sible, is  error,  though  the  court  gives  the  ordinary  instructions  about 
the  party  holding  the  affirmative  of  the  issue  being  required  to  prove 
it  by  a  preponderance  of  the  evidence.  (Bugenstein  v.  Ottenheimer, 
600.) 

Trial — ^Instructions — ^Prominence  of  Particular  Matter. 

12.  In  an  action  for  injuries  to  a  pedestrian  by  an  automobile  on 
the  paved  street  of  a  large  city,  an  instruction  that  it  is  admitted 
that  plaintiff  was  crossing  the  street  between  crossings,  and  that  it 
was  her  duty  to  exercise  reasonable  care,  and  to  look  and  listen 
before  crossing  or  attempting  to  cross  to  ascertain  whether  vehicles 
were  approaching,  and  to  exercise  the  care  which  any  reasonable 
and  prudent  person  would  exercise  in  crossing  the  street  between 
intersections,  was  properly  refused,  as  it  emphasized  the  circumstance 
that  the  crossing  was  not  at  the  intersection  of  streets,  which  was 
immaterial  where  the  streets  were  paved.  (Bugenstein  v.  Otten- 
heimer, 600.) 

See  Criminal  Law,  6,  10,  11. 
See  Jury,  1,  2. 


Index.  669 


TBXXSTS. 

Ttnjrts— Express  Trnsts— TaUng  Title  to  Land  Paid  for  Witb  An- 
other's Money. 

1.  Where  a  pnrcliaBer  of  land,  on  securing  a  loan,  hai  the  title 
transferred  directly  to  the  creditor,  the  latter  becomes  the  trustee  of 
the  title  for  the  purchaser.     (Williamson  v.  Boberts,  126.) 

Tmsts—Enf orcement — ^Title  to  Beal  Property. 

2.  In  a  suit  to  cancel  a  deed,  in  which  the  complaint  alleges  that 
at  the  date  of  the  deed  the  grantor  held  the  premises  as  trustee  for 
plaintiff,  any  title  acquired  by  the  alleged  trustee  by  rirtue  of  a 
decree  in  another  suit  rendered  subsequent  to  such  date  is  unavail- 
ing to  plaintiff  in  the  present  suit,  in  the  absence  of  any  evidence 
that  such  title  vested  in  her.     (Elwert  ▼.  Beid,  318.) 

Trusts — ^Constructive  Tmsta— Purchasing  Property  With  Money  of 
Another. 

3.  Under  Article  XV,  Section  5,  of  the  Constitution,  providing 
that  the  property  and  pecuniary  rights  of  everv  married  woman  at 
the  time  of  marriage  or  afterward  acquired  by  gift,  devise  or  inherit- 
ance shall  not  be  subject  to  the  debts  or  contracts  of  the  husband, 
and  Sections  7034,  7036,  7038,  and  7044,  L.  O.  L.,  placing  husband 
and  wife  on  the  same  footing  as  other  persons  in  respect  to  their 
right  to  contract,  the  principle  that  where  one  using  the  money 
of  another  purchases  real  property,  taking  title  in  his  own  name 
instead  of  that  of  the  owner  of  the  money,  without  the  owner's 
consent,  a  trust  is  raised  in  favor  of  the  owner  of  the  money,  applies 
as  between  husband  and  wife.     (Lane  v.  Myers,  376.) 

Trusts — ^Following  Tmst  Property — Election. 

4.  When  a  trustee  has  violated  the  trust  by  purchasing  property 
with  trust  funds  and  taking  title  in  his  own  name,  the  beneficiary 
may  elect  either  to  fasten  the  trust  on  the  purcbaseid  property  or  to 
proceed  against  the  trustee  personally,  and,  when  he  makes  an  election, 
it  is  binding  and  cannot  be  revoked.  (Bettencourt  v.  Bettencourt, 
384.) 

Trusts — Following  Tnut  Property— Election. 

6.  ,When  a  beneficiary,  with  knowledge  of  the  facts,  elects  to  pro- 
ceed against  a  trustee  personally,  he  waives  the  right  to  have  the 
trust  impressed  on  property  purchased  with  trust  funds,  and  a  court 
cannot  decree  that  the  property  so  purchased  be  sold  to  satisfy  the 
amount  due  beneficiary.     (Bettencourt  v.  Bettencourt,  384.) 

Trusts — Constmctive  Trusts — ^Purchase  With  Funds  of  Another. 

6.  When  the  consideration  paid  for  land  proceeds  from  two  per- 
sons and  a  conveyance  is  taken  in  the  name  of  one  only,  a  trust  results 
in  favor  of  the  other  in  proportion  to  the  amount  paid  by  him.  (Bet- 
tencourt V.  Bettencourt,  384.) 

XTNDEETAKIKa  ON  APPEAL. 

See  Appeal  and  Error,  25. 


670  Index. 


UNITED  STATES  STATUTES. 

See  Table  in  Front  of  this  Volume. 

VACATION. 

See  Appeal  and  Error,  13. 
See  Dedication,  2. 
See  Judgment,  5. 

VABIANOB. 

See  Fraud,  1. 
See  Pleading,  2. 

VENDOB  AND  PUBOHASEB. 

Vendor  and  Purcliaser — ^Validity  of  Contract — Sale  of  Town  ImL 

1.  Section  3264,  L.  O.  L.,  providing  that  any  person  selling  any 
town-site  lot  that  has  been  laid  out,  before  the  plat  thereof  has  been 
recorded,  shall  forfeit  $50  for  every  lot  so  sold,  but  imposing  no 
penalty  on  the  vendee,  does  not  prevent  the  vesting  of  title  in  the 
grantee  under  such  sale.     (Kern  ▼.  Feller,  140.) 

Vendor  and  Purchaser — Abstracts  of  Title — Bequlsltes  and  Sufficiency. 

2.  A  good  abstract  of  title  should  show  a  synopsis  of  the  data  as 
to  the  title  which,  when  verified,  will  establish  it,  and  it  must  contain 
a  reference  to  all  conveyances,  transfers  or  other  facts  relied  upon  as 
evidence  of  title,  but  need  not  contain  the  evidence.  (Cunningham  t. 
Friendly,  222.) 

Vendor  and  Purchaser — Title  of  Vendor — ^Names  of  Parties  to  Convej- 
ances. 

8.  A  discrepancy  between  full  names  and  initials  in  eonveyaneea 
as  shown  by  the  abstract  of  title  to  land  sold,  where  the  initials  are 
those  of  the  parties  apparently  intended,  and  of  the  parties  in  the 
chain  of  title,  having  stood  for  more  than  10  years  without  question, 
is  immaterial.     (Cunningham  t.  Friendly,  222.) 

Vendor  and  Purchaser — Abstract  of  Title — ^Eeqnlfdtea  and  Sofflclency. 

4.  An  abstract  of  title  which  states  that  a  decree  of  partition 
confirms  the  report  of  the  referees  which  sets  off  lots  described  to  cer- 
tain persons  named  is  sufiScient,  as  against  the  objection  that  it  does 
not  show  the  report  of  the  referees  or  decree  in  partition.  (Cunning- 
ham V.  Friendly,  222.) 

Vendor  and  Purchaser — Title  of  Vendor — Suffldeney. 

5.  That  certain  lots  were  conveyed  before  the  platting  and  dediea- 
tion  of  a  donation  land  claim  does  not  show  that  they  are  not  in- 
cluded therein,  where  the  abstract  shows  that  much  of  the  land 
included  in  the  donation  land  claim  was  disposed  of  as  if  title  had 
been  received  from  the  government  before  it  was  in  fact  received, 
and  attempts  were  made  after  title  was  received  to  confirm  the  titles 
previously  granted.     (Cunningham  v.  Friendly,  222.) 

Vendor  and  Purchaser — Bona  Fide  Purchasers — ^Notice. 

0.  Where  grantees  of  the  holder  of  the  legal  title  to  land  had  no 
knowledge  or  notice  that  the  grantor  held  as  trustee  for  the  plaintifiT. 
the  grantees  took  fee-simple  title,  and  the  plaintiff  is  not  entitled  to 
any  relief  against  them.     (Elwert  ▼.  Beid,  318.) 
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VEBDICT. 

Motion  for  Judgment  Notwithstanding  Verdict» 
See  Judgment,  2. 

Conflict  Between  General  and  Special  Verdicts 
See  Trial,  1. 

Bffect  of  Special  Verdict  as  to  Contributory  Negligenee. 

See  Trial,  1« 

WATTES. 
See  Fraud,  3. 

See  Mechanics'  Liens,  2,  4. 
See  Pleading,  2. 

WATEB8  AND  WATEBCOUB8ES. 

Obstruction  of  Watercourse. 

See  Municipal  Corporations,  8. 

WITNESSES. 

Witnesses — ^Impeachment — Former  Inconsistent  Testlmonj. 

1.  Though,  under  Section  864,  L.  0.  L.,  providing  that  a  witness 
may  be  impeached  by  evidence  that  he  has  made,  at  other  times, 
statements  inconsistent  with  his  present  testimony,  a  coroner  or  sten- 
ographer may  be  called  to  testify  whether  a  witness  made  statements 
at  an  inquest  inconsistent  with  his  present  testimony,  the  exclusion 
of  the  coroner's  record,  consisting  of  a  synopsis  of  the  evidence,  or 
ef  the  stenographer's  transcript  of  it,  is  not  error.  (State  v.  Davis, 
93.) 

Witnesses — ^Impeachment— Defendant  in  Criminal  Prosecution. 

2.  Under  Section  1534,  L.  O.  L.,  giving  the  defendant  in  a  criminal 
prosecution  the  right  to  testify,  but  providing  that  he  shall  then  be 
deemed  to  have  given  the  prosecution  the  right  to  cross-examination 
on  all  facts  to  which  he  has  testified,  it  is  error,  in  a  prosecution  for 
assault  with  intent  to  rape,  to  permit  cross-examination  of  the  defend- 
ant, who  has  testified,  as  to  trouble  between  him  and  another  girl, 
to  which  he  made  no  allusion  on  his  direct  examination.  (State  v. 
Jensen,  156.) 

Witnesses — ^Impeachment — Inconsistent  Statements. 

3.  Under  Section  864,  L.  O.  L.,  providing  that  a  witness  may  be  im- 
peached by  evidence  that  he  has  made  at  other  times  statements 
inconsistent  with  his  testimony,  but  if  the  statements  be  in  writing, 
they  shall  be  shown  to  witness  before  any  question  is  put  to  him 
concerning  them,  it  was  error  to  permit  defendant's  counsel,  in  an 
action  for  personal  injuries,  after  reading  from  a  statement  signed 
by  the  plaintiff,  to  ask  plaintiff  whether  he  had  not  stated  that  the 
accident  was  an  unavoidable  one,  without  first  having  shown  the 
writing  to  plaintiff.     (Tonseth  v.  Portland  By.  L.  k  P.  Co.,  341.) 

Witnesses  —  Examination  —  Bef reshing    Memory  —  AdnUssibility    of 
Writing. 

4.  Under  Seetion  859,  L.  0.  L.,  providing  that  a  witness  may  re- 
fresh his  memory  by  anything  written  by  himself  or  under  his  diree- 
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tion  when  the  fact  oecurred,  or  immediately  thereafter,  or  when  the 
fact  was  fresh  in  his  memory,  a  memerandnm  made  by  a  physician,  a 
partner  of  witness,  not  under  the  direction  of  witness,  and  where 
witness  had  no  recollection  of  the  incident  noted,  was  not  admissible 
in  evidence.     (Lintner  y.  Wiles,  350.) 

Witnesses — Oredibility— Falsas  in  Uno  Falsas  In  Omnllras. 

5.  When  a  witness  deliberately  swears  to  a  material  fact,  and  in 
a  subsequent  case  admits  that  he  erwore  to  that  fact,  but  that  his  tes- 
timony was  false,  and  does  not  claim  that  he  was  honestly  in  error  in 
his  evidence  in  the  first  instance,  a  court  cannot  rely  on  anything  to 
which  he  testifies,  unless  he  is  strongly  corroborated;  the  maxim 
"faUua  in  v,no  falius  in  omnibus"  being  applicable.  (Crow  v.  Crow, 
534.) 

Witnesses — Oross-ezamlnation — Scope  and  Extent. 

6.  In  an  action  for  injuries  to  a  servant  from  the  unexpected  start- 
ing of  the  machine  operated  by  him,  cross-examination  of  witnesses 
by  plaintiff's  counsel  as  to  whether  the  machine  was  intended  to  be 
operated  by  stopping  between  every  operation,  and  as  to  the  practi- 
cability of  constructing  a  locking  device  that  would  hold  the  lever 
controlling  the  gear,  wherever  it  was  set,  was  not  ground  for  reversal. 
(Schaller  v.  Pacific  Brick  Co.,  557.) 

Witnesses— Recalling  Witness— Discretion  of  Oonrt 

7.  In  an  action  for  personal  injuries,  it  was  within  the  discretion 
of  the  trial  court  to  permit  plaintiff  to  be  recalled  and  questioned 
if,  in  her  testimony  the  day  before,  she  attempted  to  be  accurate  in 
fixing  distances  on  map,  and  if  she  was  trying  to  ehange  her  evi- 
dence of  the  distances  of  which  sh^e  had  spoken;  her  answer  being  im 
the  negative.     (Bugenstein  v.  Ottenheimer,  600.) 

WOBI>S  AND  PHBASBa 

"Acquire"— Goodwin  v.  Tuttle,  424. ' 
"Attorney" — ^Baskin  v.  Marion  County,  363. 
"Bluff"— Columbia  City  Land  Co.  v.  Buhl,  246. 
"Bona  Fide  Holder"— Goodwin  v.  Tuttle,  424. 

"Define"— Wallace  &  Co.  v.  Ferguson,  306. 

"Duress" — Horn  v.  Davis,  498. 

"FaUus  in  Uno  FaUus  in  Omnibus" — Crow  v.  Crow,  534. 

"Hill"— Columbia  City  Land  Co.  v.  Buhl,  246. 

"In"— Kellogg  V.  Ford,  213. 

"Inference" — Lintner  v.  Wiles,  350. 

"Intoxication" — ^Parker  v.  Smith  Lumber  Co.,  4L 

"Malice"— Kellogg  v.  Ford,  213. 

"Municipal  Corporation" — Churchill  v.  Grants  Pass,  283. 

Of"— Kellogg  V.  Ford,  213. 

Peddler" — Ex  parte  Case,  291. 
"Bescission" — ^Jones  v.  McGinn,  236. 
"Satisfactory  Examination"- Tate  v.  North  Pacific  College,  160, 

WBIT  OF  BKVIBW. 

Strvice  of  Writ  upon  Opposite  Party, 
See  Certiorari,  1,  2. 

•'  - .  •  ■  r 


